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Preface 

 

Working Australia, 2017: wages, families and poverty is the product of a number of 

submissions made to national minimum wage reviews over more than the past decade 

by the Australian Catholic Council for Employment Relations (ACCER).  

Minimum wage setting is one of the most important areas of Australian public policy. 

Decisions made in the annual reviews have an immediate impact on the lives of the 

lowest paid workers and their families and a wider impact on Australian society. 

Despite this, the issues and evidence considered in wage reviews are little known in 

the broader community. To help promote wider knowledge of these matters ACCER 

decided to change the format and presentation of its 2014 submission and to publish a 

free of charge ebook incorporating the submission. The practice continued and this is 

the fourth annual book in the series.   

This book has 10 chapters and three appendices. Chapter 9 is ACCER's March 2017 

submission to the Annual Wage Review 2016-17. The manuscript of the first eight 

chapters was attached to ACCER's submission when it was lodged with the Fair Work 

Commission (FWC). A number of those chapters and chapter sections were relied 

upon in support of ACCERôs claims for wage increases.  

Chapter 10 comprises further submissions made by ACCER in April and May 

2017.  Chapter 11 is a response to the FWC's decision of 6 June 2017. 

As we have done in previous years, we have included in this book appendices covering 

Catholic social teaching on work, economic relations and the rights of workers (see 

Appendix B) and the Australian Bishops' Statement of November 2005 on the then 

proposed Work Choices legislation (see Appendix C).     

The book has been written in a way that requires no special familiarity with wage 

setting, with the chapters being designed to build on each other. The chapters are 

largely self-contained so that they may be read separately. Acronyms are introduced 

afresh in each chapter.  We suggest that you read Chapter 9 and Chapter 10E (which 

reviews the FWC's decision of 6 June 2017) before reading the earlier chapters.  

Our main message is that the wages safety net is failing to keep workers and their 

families out of poverty and provide them with a standard of living that is appropriate 

by reference to contemporary Australian living standards. We believe that there is 

widespread support for the principle that full time work should be sufficient to keep 

families out of poverty, at the least, in the ordinary cases in which working families 

find themselves.   

Our principal objective is to increase the National Minimum Wage (NMW) to the 

point where it can be fairly described as a living wage. We argue that the wage rates 

for a large number of low paid award work classifications do not provide a living 
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wage. The relief of poverty and the addressing of the needs of the neediest workers 

should have priority in minimum wage setting. Poverty and low living standards 

should be targeted over successive wage cases. We propose that it be commenced in 

two ways: by the awarding of uniform money increases (not percentage increases) to 

all award rates of pay and the awarding of a greater increase in the NMW.  

This year ACCER claimed an increase in the NMW of $37.30 per week, or 5.5% , and 

a uniform increase of $30.70 in respect of the award rates of pay. At the trade-qualified 

C10 wage rate the award claim amounts to an increase of 3.9%.  The claims were 

substantially higher than those made in previous years because of the economic impact 

on families as a result of the withdrawal of the Schoolkids Bonus at the end of 2016.   

On 6 June 2017 the FWC awarded a uniform increase of 3.3% to the NMW and all 

award wage rates. The 2017 decision, like earlier decisions, failed to target poverty. 

The ñone size fits allò approach cannot target poverty and provide sufficient assistance 

to the neediest sections of the Australian workforce.  

Brian Lawrence  

23 June 2017 
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CHAPTER 1 

WORKING AUSTRALIA, JANUARY 2001 TO JANUARY 201 7 

 

A.   INTRODUCTION  

1. This is the fourth in an annual series of ebooks based on submissions made by the 

Australian Catholic Council for Employment Relations (ACCER) to annual wage 

reviews conducted by the Fair Work Commission (FWC).  The fundamental purpose of 

those submissions was to promote the interests of low paid workers and their families.  

Most of what follows is assembled around a number of issues raised by ACCER 

regarding rising levels of poverty in Australian working families and increasing 

inequality in Australian society.   

2. The first ebook in the series was published in March 2014 as Working Australia, 2014: 

wages families and poverty. We intend that the books will be of use to those who are 

interested in wages policy and a range of associated public policy issues; and to 

Catholics who are interested in the practical application of an important part of Catholic 

social doctrine. Because of these broader purposes we have endeavoured to present the 

issues in a way that does not require pre-existing knowledge of the subject matters.  We 

have written the chapters as self-contained pieces with, for example, acronyms 

reintroduced in each chapter. 

3. Our basic format is a presentation of changes in minimum wages since 1 January 2001 

and the impact that they have had on low paid workers and their families.  We have 

concentrated on the events since the turn of the century because the new century started 

with a convenient reference point: a package of taxation and family support measures 

that accompanied the introduction of the Goods and Services Tax on 1 July 2000.  That 

budgetary package was widely debated in the course of the framing of the legislation.  

While it could not be said that there was a national consensus on matters of detail, one 

of the main features of the new system was an attempt to protect low income earners 

and their families from the effects of a newly-introduced consumption tax.   

4. We do not suggest that some golden age for workers and their families had been 

reached at the turn of the century.  As we will show, some disturbing trends were under 

way before that time.  Although our comparisons and commentary concentrate on the 

period 1 January 2001 to 1 January 2017, from time to time we present data within this 

period and from earlier periods. 
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5. Since 1 January 2001 the annual national wage reviews have been successively 

conducted by the Australian Industrial Relations Commission (AIRC), the Australian 

Fair Pay Commission (AFPC) and the FWC, previously known as Fair Work Australia.  

The national legislation under which each of these tribunals was established and 

operated has been contentious in some respects; and the most contentious was the Work 

Choices legislation of 2005, under which the AFPC operated.  That legislation was 

replaced by the Fair Work Act 2009, under which the FWC now operates.  One of the 

stated objects of the current legislation is to promote social inclusion and a key 

provision is the obligation of the FWC to set a ñsafety net of fair minimum wagesò by 

taking into account, among other matters, ñrelative living standards and the needs of the 

low paidò; section 284(1). 

6. Our principal focus is on those low paid workers and their families who rely on the 

National Minimum Wage (NMW), now at $672.70 per week, and the wages set by 

awards covering low paid work classifications.  Low paid workers comprise those who 

only receive the minimum legal wage rate and those who are paid more than the legal 

minimum, but not sufficient to enable them and their families to achieve a basic 

acceptable standard of living and to live in dignity.    

7. The NMW is established under the Fair Work Act as a general right that is not tied to 

any level of skill or responsibility.  The great majority (about 95%)of workers who are 

covered by the NMW are also covered by an award which covers a defined occupation 

and/or industry.  These awards provide a higher wage rate for work classifications that 

require higher levels of skill and responsibility.   The scheme of the Fair Work Act 

requires that the NMW and award wages be set by reference to slightly different factors 

and that the NMW be decided before the adjustments to award wages are determined.  

The NMW is intended to operate as the basic safety net for Australian workers whether 

or not they are covered by an award.  It would be contrary to the intention of the 

legislation for the FWC to rely on higher award rates to provide the safety net that is 

intended to be provided by the NMW.  Yet this is, as we shall see, the effect of the 

FWCôs decisions.  Although the percentage covered only by the NMW is small, the 

presence of this group reinforces the need for fair wages to be set by the NMW and not 

by the award system.       

8. About one-fifth of Australian workers only receive the minimum wage rates set by law.  

They may be described as "award only", "award-reliant", "safety net" or "safety net-

dependent" workers.  Many workers are paid at higher wage rates through collective or 
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individual agreements.  In some cases safety net wage rates are very influential in the 

agreements struck; but some sectors operate independently of safety net wage rates and 

deliver wage outcomes considerably higher than the prescribed minimum wage rates.  

The ability of unions to achieve decent wage outcomes for lower paid workers varies 

and many workers are effectively excluded from the collective bargaining framework 

established by the Fair Work Act.    

Poverty matters and wage decisions affect child poverty   

9. The stated object of the Fair Work Act is "... to provide a balanced framework for 

cooperative workplace relations that promotes national economic prosperity and social 

inclusion for all Australians ...ò (section 3).  The promotion of social inclusion 

underpins the particular obligation on the FWC to "establish and maintain a safety net 

of fair minimum wages, taking into account [among other factors] ... relative living 

standards and the needs of the low paid" (section 284(1)).  It means that the FWC has to 

consider the living standards and needs of wage-dependent workers, whether they be 

totally reliant on the minimum wage rates set by the FWC or on some higher, but 

inadequate, wage rate that has been achieved by collective or individual bargaining.     

10. A precondition for social inclusion is a decent wage that takes into account the needs of 

workers with family responsibilities.  The NMW and other low wage rates have 

become poverty wages for low income working families and the cause of social 

exclusion.  The best way out of poverty is through a job that pays a decent wage. 

11. The welfare of families in contemporary society is intimately bound with questions 

about work, wages and governmental policies, all of which are interconnected.  We 

need to address the economic foundations of family life, with particular reference to 

widespread poverty among families.  Poverty is a threat to families, both in the ability 

of men and women to prepare for family life and in their ability to sustain a nurturing 

environment for their children.  Children disadvantaged by poverty are most likely to 

carry their burdens into adult life and into the lives of their own children.   

12. In commenting on the personal and social impact of child poverty the UNICEF 

Innocenti Research Centre has written of 

ñé the evidence for the close association between child poverty and a long list of 

individual and social risks ï from impaired cognitive development to increased 

behavioural difficulties, from poorer physical health to underachievement in 

school, from lowered skills and aspirations to higher risks of welfare dependency, 

from greater likelihood of teenage pregnancy to the increased probability of drug 

and alcohol abuse.  That there are many exceptions ï many children grow up in 

economically poor families who do not fall into any of these categories ï does not 
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alter the fact that poverty in childhood is closely and consistently associated with 

measurable disadvantage both for individuals and for the societies in which they 

live.ò  (Measuring Child Poverty: New league tables of child poverty in the 

worldôs rich countries, Innocenti Report Card 10, UNICEF Innocenti Research 

Centre, 2012, page 4) 

13. We know that employment in work which pays a decent wage will promote the proper 

care of children, the stability of families, social inclusion and social cohesion. The 

impact that wage policies have on families, and on children in particular, is one that 

should not be ignored or glossed over in wage review decisions.  Regrettably, this has 

been the case.  

14. Better wages and other conditions of employment are necessary if we are to deal with 

the unacceptable degree of family and social dysfunction that we now have in 

Australia.  This goal is complementary to, and not inconsistent with, prudential 

economic management and the strengthening of employment opportunities.  Inequality, 

social exclusion and social dislocation have economic costs, including opportunity 

costs, which need to be considered.  We are not dealing with impersonal "labour 

markets" producing some claimed "optimal" allocation of resources, if only because so 

many come to the market disadvantaged.  The labour market will reflect inequalities, 

not cure them.  More importantly, people deserve more than this.  Policies that reflect 

and enhance human dignity and the social participation of all groups have to be the goal 

of good public policy.  There is room for debate about matters of detail and competing 

economic views, but the debate should be within that context. 

No child need live in poverty 

15. In a policy speech during an election campaign in the 1980s the former Prime 

Minister Bob Hawke famously said "By 1990 no child will  live in poverty". He later 

commented that he might have said "No child need live in poverty".  Children live in 

poverty for various reasons.  Public institutions, such as the FWC, have to address 

issues such as poverty when they arise within the scope of their statutory 

responsibilities. A wage setting tribunal is not an " anti-poverty commission", as 

such, but it does have an obligation to set a wage that will, in  the ordinary and 

expected cases, keep wage-dependent families out of poverty and provide them with a 

decent standard of living.  We argue that in contemporary Australia those cases must 

include couple and sole parent families with two dependent children.  The FWC has 

an obligation to ensure that, in these ordinary circumstances, no child in a working 

family need live in poverty.  
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Inequality matters 

16. Inequality impacts on the poor; not just on their capacity to provide food, clothing and 

shelter, but on their ability to participate in society.  Wages have an economic value and 

a social value.  Wages have a social value because they enable workers and their 

families to participate in their societies and realise their human potential.  Social 

exclusion destroys that opportunity. 

17. Inequality matters to society when people are too poor to participate in the ordinary life 

of the community and when excessive wealth delivers unreasonable social, economic 

and political power to the few.  This book deals with issues concerning the poor and 

their increasing disconnection with the middle of the Australian community.  It does 

not deal with the very wealthy and the increasing disconnection in incomes and wealth 

between them and ñmiddle Australiaò, but it must be noted that favourable tax and 

welfare arrangements for high income earners must limit the capacity of government 

and the community to support the poor and others in need.   

The single person benchmark 

18. Our advocacy for low paid workers and their families received a major setback in 2014.  

In its June 2014 Annual Wage Review decision the FWC decided that the 

"appropriate reference household for the purposes of setting minimum wages is the 

single person household"; Annual Wage Review 2013-14, Decision [2014] FWCFB 

3500 (June 2014 decision), at paragraphs 38, 365 and 373. 

19. This was the first time in more than a century of minimum wage setting in Australia 

that an industrial tribunal decided that minimum wages should be set on that 

basis, thereby excluding considerations of the needs of workers with family 

responsibilities.  The FWC gave no indication to the parties that it was contemplating 

making a decision to adopt the single worker criterion and gave no reason for the 

change. It will be apparent from what follows in this and the following chapters that 

this was very unfair to workers and their families.   

20. Despite the lack of reasons for the decision to adopt the single person benchmark, it is 

apparent  that the FWC was not acting on a belief that the legislation provided that 

wages must be set by reference to the single person household, but because it had made 

a policy decision to adopt that criterion.  The apparent intended consequence of the 

decision was to transfer to the Commonwealth the total responsibility for the support of 

the dependants of low paid workers.  Yet it was clear that the Commonwealth had not 

assumed that responsibility and did not intend to.  In fact, its May 2014 Budget, handed 
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down before the FWC's decision in June 2014, proposed very large cuts in family 

payments.    

21. In the following year ACCERôs submission for the Annual Wage Review 2014-15 

argued that the use of the single person criterion was contrary to law and was 

inconsistent with established human rights and Australian wage setting precedents.  The 

principal contentions were that the legislation ñrequires the FWC to take into account 

the living standards and needs of the low paid with family responsibilitiesò and that ñthe 

establishing and maintaining of a safety net minimum wage é without taking into 

account the living standards and the needs of the low paid with family responsibilities 

would be contrary to lawò.  The arguments and the FWCôs response are discussed in 

Chapter 2D and E. 

22. ACCERôs submissions on the single person criterion were successful.  However, they 

not the subject of any analysis by the FWC.  After referring to ACCERôs submissions 

the FWC simply stated that it ñis bound to take into account relative living standards 

and the needs of the low paid without limitationò; see Annual Wage Review 2014-15, 

Decision [2015] FWCFB 3500 (June 2015 decision), paragraphs 140 to 143.  This 

effectively disposed of the single person household criterion that was articulated in the 

June 2014 decision: the FWC has accepted that it has to take into account the needs of 

workers with family responsibilities and that it would be contrary to the Fair Work Act 

not to do so. 

23. The FWC, nevertheless, saw a role for the single person household: as the ñappropriate 

reference householdò for identifying a ñstarting pointò for the ñassessment of relative 

living standards and needsò, including ñthe relative living standards and needs of other 

types of families, including single-income familiesò; see June 2015 decision, paragraph 

377.  It said that it would ñtake into account the combined effects of changes in 

minimum wages and the tax-transfer system on the needs of other low-paid household 

types, including those with dependent childrenò.   

24. Starting with an analysis of the position of the single person may be operationally 

useful in inquiring into changes in, and the levels of, relevant variables and providing a 

basis for the consideration of a wider range of variables.  However, as we explain in our 

discussion of the June 2015 decision in Chapter 2D, there was some reason at that time 

to believe that the purpose of the inquiries proposed by the FWC may have been to 

provide a decent standard of living to single workers and to merely provide workers 

with family responsibilities a standard of living that is free from poverty.  If this is what 
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the FWC proposed it would be a matter of substantial importance in the operation of a 

system designed to provide a fair safety net of minimum wages.  We return to this issue 

in Chapter 2F when discussing the FWC's decision in May 2016.   

Family payments cut and more are threatened 

25. Over the past four decades the wage packets of Australian workers with family 

responsibilities have been supplemented by rising levels of family support through a 

range of family payments.  The respective contributions of the wage packet and the 

public purse to family disposable incomes and family welfare have changed markedly.  

The change in the level of family payments has been a major factor in constraining 

wage increases over this period.  Targeted support for families has kept wage increases 

lower than they would have otherwise been.   

26. In 1973 a single breadwinner family of a couple and two children dependent on a wage 

that was then the equivalent of the NMW received 7.7% of its disposable income from 

the public purse; see Table 11 in Chapter 5.  The high point of the long term increase in 

family support was reached in 2016.  At January 2016 the weekly disposable income of 

an NMW-dependent single breadwinner couple family with two children (aged 8 and 

12, with one in primary school and the other in secondary school) in private rental 

housing was $980.73 per week, of which $386.98, or 39.5%, came from the public 

purse; see Table 28 in Chapter 8.  At January 2017 this familyôs transfers from the 

public purse had fallen to 37.7%, largely as a result of the abolition of the Schoolkids 

Bonus at the end of 2016, with the prospect of more to come; see section E, below.  

This is more than a re-balancing of the respective contributions of the public purse and 

the wage packet to family incomes: even after the FWCôs 2016 wage increase of 2.4% 

the family had less disposable income in January 2017 than it had in January 2016: 

down from $980.78 to $973.71 per week. 

27. Although substantial, family payments are not sufficient to support low paid workers 

with family responsibilities.  They are not intended to remove the need for the wage 

packet to provide substantial family support.  Furthermore, the current and prospective 

circumstances of the Commonwealth's fiscal position will not permit it to provide the 

full support of a workerôs dependants.  Just three weeks before the decision by the FWC 

to adopt the single person criterion, the then Treasurer, Mr Hockey, said in his Budget 

Speech on 13 May 2014: 
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"Unlike pensions, which are an income replacement payment, family payments 

are an income supplement to help with some of the costs of raising a family." 

(Emphasis added) 

28. Since May 2014 the Commonwealthôs annual Budgets have contained various measures 

to reduce the amount of transfers to low and middle income families.  Some of the 

measures proposed in the May 2014 Budget have been passed.  The Schoolkids Bonus 

was removed at the end of 2016.  In the case of a family with a child at primary school 

and another at secondary school, the loss was $24.65 per week. At the end of 2015 the 

Government was able to secure the support of the Labor Opposition for the passage of 

legislation to remove from single breadwinner couple parent families, but not sole 

parent families, the ability to receive Family Tax Benefit, Part B (FTB B) once their 

youngest child turns 13.  The Australian Greens opposed this change.  The change in 

eligibility caused many couple parent families to lose $62.28 per week (plus indexation) 

during the time that the child remains at secondary school.  We say more about this 

change in section E, below; but it should be noted that the legislation discriminated 

against parents by reason of their cohabitation in marriage, including de facto marriage, 

and against children on the basis that their parentsô relationship.    

29. Many of the proposals in the 2014 Budget that sought to cut family payments have been 

blocked in the Senate, but the Government has continued to press those proposals, 

though in a modified form.  On 8 February 2017 the Government introduced another 

Bill which includes provisions that would reduce the rate of Family Tax Benefit, Part A 

(FTB A) and to make further changes to FTB B payments; see Social Services 

Legislation Amendment (Omnibus Savings and Child Care Reform) Bill 2017, which 

has been generally known as the Omnibus Bill.  As a result of continued opposition and 

negotiation with cross bench senators agreement was reached in 22 March 2017 to the 

withdrawal of the proposals to cut family payments and to replace them with a two year 

freeze on the fortnightly payments of FTB A and FTB B payments.  On that day the 

newly introduced Social Services Legislation Amendment Bill 2017 was agreed to by the 

Senate.  We return to these matters in section E of this chapter.    

30. This changes will have substantial consequences for living standards and minimum 

wage decisions.  The strengthening of the social safety net through increases in family 

payments over the past four decades has constrained wage increases.  The reversal of 

that trend means that the wages safety net will have more work to do if living standards 

are to be maintained and improved. 
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31. It might be thought that this increase came during the pre-Global Financial Crisis (GFC) 

spending of the ñrivers of goldò that came into the Treasury.  This is not the case.  In 

January 2001 the NMW-dependent familyôs disposable income from the public purse 

was 37.5%, almost identical to the 37.7% in January 2017.  The most significant change 

in family support during the pre-GFC years was the extension of family payments into 

higher income groups.  Over the 16 years from January 2001 the NMW-dependent 

family saw an increase in family transfers from $150.99 to $277.11 per week, while a 

similar family in receipt of Average Weekly Ordinary Time Earnings (AWOTE) saw an 

increase from $72.17 to $215.62 per week; see Chapter 6, at Table 19.  (Both figures 

exclude rent assistance.)  The NMW-dependent family now receives $290.56 per week 

(including the value of the Medicare levy exemption) with a gross wage of $672.70 per 

week, whereas the middle income family receives $215.60 per week on top of a net 

wage of $1,533.10 per week.  

32. The planned cuts to family payments are sometimes justified on the basis that they are 

remedying the effects of unsustainable improvements in the pre-GFC years, but the 

budgets low income families, who have been least advantaged over these years, would 

suffer relatively greater cuts than the budgets of middle income earners, who have been 

the most advantaged.  There is a case that can be made for family support to be set at a 

standard rate across all income groups which reflects the basic costs of raising children, 

but when that it not accepted, as is the case now, the poorest need to be given priority. 

 

B.   16 YEARS OF INCREASING AFFLUENCE AND POVERTY  

33. The last 16 years have presented the best of economic times and, at a time, threatened 

the worst economic circumstances since the Great Depression.  As it turned out, the 

Australian economy remained strong despite the GFC and the continuing global 

economic uncertainty.  There are currently clouds on the economic horizon, but the 

Australian economy remains relatively strong. 

34. By way of introduction to this section we refer to two assessments of changes in the 

living standards of working Australians and their families. For some years the 

Commonwealth Budget Papers have included an overview of how living standards have 

risen for various kinds of households by reference to changes in wages, taxes and 

transfers. The overview for workers and their families is presented in terms of  the  

AWOTE measure of average weekly earnings and not by reference to the minimum 

wage rates, which give a very different picture of the position of many low income and 
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minimum wage-dependent workers and their families. Although each overview includes 

an element of estimation for the then current year, these documents present a picture of 

robust economic change. 

35. There are two Budget documents that summarise this change in average living standards 

over the past two decades:  

(a) The last Budget of the Coalition Government in May 2007 provides a 

summary of the projected improvement in real disposable incomes over the 

period 1996-97 to 2007-08, which was the period of Coalition Government. For 

the single AWOTE income couple with two children, the real increase (measured 

in 2007-08 dollars) was projected to be 34.6% and for the single person on 

AWOTE the figure was 25.6%; see 2007-08 Budget Overview, Appendix A, 

Higher household incomes. In effect, this was the claim for the Coalition years.  

(b) In the last Labor Budget in May 2013 the projected increase in real disposable 

incomes was for the period 2007-08 to 2013-14. For the single AWOTE income 

couple with two children the real increase (measured in 2012-13 dollars) was 

projected to be 8.4% and for the single person on AWOTE the figure was 11.8%; 

see 2013-14 Commonwealth Budget Overview, Appendix C Helping households 

with the cost of living. In effect, this was the claim for the Labor years.  

36. These kinds of figures have been at the centre of the narrative promoted by successive 

Governments over the last two decades.  As we shall see, the narrative hides some 

significant counter-trends of that time. Neither side of politics has an interest in 

publicising the outcomes of those who are losing the battle to maintain living standards. 

The AWOTE measure has hidden the widening gap between sections of the workforce. 

Falling relative living standards 

37. Over the 16 years to January 2017 the AWOTE measure of average weekly ordinary 

time earnings increased by 91.9% (see Table 10 in Chapter 5), while the rate of inflation 

measured by the Consumer Price Index (CPI) increased by only 50.5% (see Table 1 in 

Chapter 3).  By comparison, the NMW has increased by 68.0% over the past 16 years.  

As a consequence the NMW fell from 50.1% to 43.9% of AWOTE over the 16 years to 

January 2017.  For low paid workers on the base trade-qualified C10 award rate (now at 

$783.30 per week) the relativity fell from 61.6% to 51.1% over the same period; see 

Table 15 in Chapter 6.  This has meant that those who are only paid the NMW or the 

minimum award rate and those whose higher rates are set by reference to those safety 
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net rates have seen falling living standards since the turn of the century.  The economic 

pie has been growing, but the relative size of the slice going to the low paid has been 

reduced.  

38. The growing disconnection between low paid minimum wage-dependent workers and 

the broader community can also be measured by references to the relative changes in 

minimum wage rates and national median wages.  In the current Annual Wage Review, 

United Voice and the Australian Council of Trade Unions (ACTU) have asked the FWC 

to address the falling relative value of minimum wages by setting a medium term target 

for the NMW.  They have pointed to the stunning loss of relativity between the NMW 

and the median wage and asked that the FWC adopt, as a medium term target, the 

setting of the NMW at 60% of median wages. This downward trend has flowed through 

to award wage rates.  The ACTU and United Voice proposed that the adjustment to 

award rates be the subject of determination in each annual wage review and not be 

linked to the NMW-target.   

39. The data produced by the unions showed that until 1992 the NMW was never less than 

7.0% above 60% of median wages. By 1999 the NMW had fallen to less than 60% of 

the median. Since 2008, it has been at least 9.0% below 60% of the median.  In the four 

years from 2004, a period coinciding with the Work Choices years, the NMW dropped 

by about four percentage points. In each of the three years to 2016 the NMW has been 

at or very close to 11.0% below 60% of the median.   

40. It should also be noted that in August 1997, four months after the NMW was first set 

(and then called the Federal Minimum Wage), the NMW was 3.0% above 60% of the 

median. After 19 years it had fallen from 3.0% above to 11.0% below 60% of the 

median.   

41. The application was heard in October 2016 as a preliminary issue.  A decision is 

expected to be handed down in early April 2017, with the parties being given an 

opportunity to respond to that decision. 

Increasing poverty 

42. The broad economic growth over the past 16 years has masked some serious counter-

trends.  The changes in relative wage levels of low paid work demonstrate a very 

concerning change in the circumstances of those workers and their families who depend 

on the decisions of minimum wage tribunals for their ability to live at a decent standard 

of living.  Many low paid workers and their families are further away from a decent 

standard of living and have fallen below, or closer to, rising poverty lines.   
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43. The figures produced by the ACTU and United Voice also demonstrate that we have 

had increasing poverty because the minimum wages system has not provided a fair and 

balanced distribution of the benefits of economic growth. Safety net minimum wages 

are not meant to simply mimic rising average wages across the broader labour market, 

but a substantial and increasing disconnection between safety net wages and general 

wage levels is unfair and unjust and deprives many workers of a fair opportunity to live 

a decent life by the standards of the broader community.    

44. Compared to the rest of the workforce, all safety net-dependent workers are relatively 

worse off in 2017 compared to 2001.  This is reflected in, for example, the position of 

low income workers relative to their poverty lines.  Since 2001 poverty lines have 

increased at a greater rate than the disposable incomes of low income safety net-

dependent families, reflecting lower relative living standards and increasing numbers 

falling into poverty.   

45. As measured by the 60% relative poverty line, the changes have been dramatic. Over 

the 13 years from January 2004, the NMW-dependent family of a couple and two 

children referred to in paragraph 126 fell further below the poverty line: from 3.3% 

below to 11.7% below; see Chapter 8C.  In January 2017 they had a poverty gap of 

$129.51 per week.  Many more families fell below the poverty line. Even trade-

qualified workers on the widely-used C10 wage classification, whose wage we would 

have assumed could support a family of four (of the same kind as the NMW-dependent 

family) at a decent standard of living, saw their familyôs position fall from 7.6% above 

the poverty line in January 2004 to 4.6% below the poverty line in January 2017, with a 

poverty gap of $51.04.  These are dramatic changes which deserve close attention. 

46. This decline in relative living standards is also illustrated by the change in the position 

of single workers.  Over the same period, January 2004 to January 2017, the single 

NMW-dependent workerôs margin over poverty fell from 26.0% to 15.4%.  At the C10 

wage level the single person's margin fell from 48.3% to 29.9%.  This substantial 

decline in living standards has been the result of falling relative wages.  

Growing inequality 

47. A corollary of rising poverty levels is rising inequality.  Since 2001 there has been 

growing inequality between safety net-dependent workers, including those whose higher 

wage rates are set by reference to safety net rates, and the workforce as a whole.   

48. Growing inequality was not inevitable, nor was it needed for the overall national 

economic growth since 2001.  This is not a case where the low paid had to pay the price 
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for the progress of the better off.  If it were, it would require some serious soul-

searching about the way in which our socioeconomic system works.  Growing 

inequality has, however, been the result of conscious, but unarticulated, decisions of 

successive wage setting tribunals.  Each year those tribunals have had enough evidence 

to demonstrate the long term path of minimum wage rates, with the result of increasing 

poverty and inequality between those who rely in some way on minimum wage rates.  

Increasing inequality may not have been chosen as a policy objective, but it was 

allowed to happen for reasons that have not been satisfactorily explained.  

 

C.   A DECENT WAGE IS A HUMAN RIGHT  

49. The origins of the recognised right of workers to a decent wage and a decent standard of 

living for themselves and their families are to be found in the living wage campaigns in 

industrialising countries in the late nineteenth and early twentieth centuries.  (We return 

to this development in Chapter 2A).  The living wage principle articulated in those 

campaigns came to be the guiding principle for important developments in minimum 

wage legislation and an understanding of inherent human rights. 

50. The living wage principle is reflected in the Universal Declaration of Human Rights 

(Declaration), which was adopted by the General Assembly of the United Nations in 

December 1948.  The Declaration recognises that everyone who works has: 

ñé the right to just and favourable remuneration ensuring for himself and his 

family an existence worthy of human dignity, and supplemented, if  necessary, 

by other means of social protectionò (Article 23(3)).  

51. The Declaration did not impose specific obligations on members of the United Nations.  

The instrument that gives effect to the wages part of the Declaration and a number of the 

other rights declared in 1948 is the United Nationsô International Covenant on 

Economic, Social and Cultural Rights (Covenant), which was adopted in 1966 and 

subsequently adopted by Australia.  The Covenant recognises a universal right: 

ñéto the enjoyment of just and favourable conditions of work which ensure, 

in particular: é Remuneration which provides all workers, as a minimum, with 

é Fair wages andé A decent living for themselves and their families.ò (Article 

7(a)).  

 

52. On 10 May 1944, the International Labour Organisation (ILO) adopted a declaration 

which included the objective of promoting ñpolicies in regard to wages and earnings, 

hours and other conditions of work calculated to ensure a just share of the fruits of 

progress to all, and a minimum living wage to all employed and in need of such 
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protection.ò; see Declaration concerning the aims and purposes of the International 

Labour Organisation, Article III (d).  The living wage not only informed the ILOôs 

decision, but would have had a major role in the formulation of the wages aspect of the 

Declaration when it was adopted by the United Nations General Assembly in December 

1948.    

53. The recognition of these rights necessarily involves the recognition of the need for 

workers to support their families.  When the Declaration declares the right of workers 

to an existence worthy of human dignity, it is recognisi ng a right of those who 

depend on workers to share in that fundamental right.  In 1945, when close attention 

was being given to the nature and articulation of human rights following the catharsis of 

World War II, a conference of the ILO adopted a resolution regarding the protection 

of children and young persons.  The resolution concerned a wage that would maintain 

the family at an adequate standard of living: 

ñ[all necessary measure should be taken] to assure the material well-being of 

chi ldren and young persons byéthe provision of  a living wage for all  employed 

persons sufficient to maintain the family at an adequate standard of livingò 

(Resolution concerning the Protection of children and young workers, 4 

November 1945, paragraph 5(b)). 

54. The Declaration and the Covenant, like the living wage principle, do not provide a fixed 

formula that will apply to all economies and societies.  The practical application of 

these human rights requires the proper consideration of a range of factors, personal and 

community, social and economic.  

55. The International Labour Organisation's Minimum Wage Fixing Convention, 1970, 

which Australia has ratified, brings together a range of factors that need to be 

considered: 

ñThe elements to be taken into consideration in determining the level of minimum 

wages shall, so far as possible and appropriate in relation to national practice and 

conditions, include-- 

(a) the needs of workers and their families, taking into account the general 

level of wages in the country, the cost of living, social security benefits, 

and the relative living standards of other social groups; 

(b) economic factors, including the requirements of economic development, 

levels of productivity and the desirability of attaining and maintaining 

a high level of employment.ò 

56. The object of the Fair Work Act includes the provision of ña balanced framework for 

cooperative and productive workplace relations that promotes national economic 

prosperity and social inclusion for all Australians by [among others] providing 
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workplace relations laws that are fair to working Australians, are flexible for businesses, 

promote productivity and economic growth for Australiaôs future economic prosperity 

and take into account Australiaôs international labour obligationsò; section 3, emphasis 

added.   

57. The wage setting provisions in the Fair Work Act 2009 are consistent with Australia's 

human rights obligations, including its labour obligations.  Furthermore, the object of 

social inclusion is consistent with common and fundamental themes in international 

human rights instruments: human dignity and the promotion of the common good.  The 

promotion of the common good requires laws, social structures and regulatory decisions 

that promote the development and social participation of all citizens. 

58. Wages have a social value.  The connection between the social value of wages and 

justice in the application of fundamental rights is highlighted in the following 

discussion of basic justice in a Pastoral Letter issued in 1986 by the National 

Conference of Catholic Bishops of the United States: 

"Basic justice demands the establishment of minimum levels of participation 

in the life of the human community for all persons. The ultimate injustice is 

for a person or group to be treated actively or abandoned passively as if they 

were non members of the human race. To treat people this way is effectively 

to say they simply do not count as human beings. This can take many forms, 

all of which can be described as varieties of marginalization, or exclusion from 

social life... These patterns of exclusion are created by free human beings. In 

this sense they can be called forms of social sin. Acquiescence in them or 

failure to correct them when it is possible to do so is a sinful dereliction of 

Christian duty. 

Recent Catholic social thought regards the task of overcoming these patterns of 

exclusion and powerlessness as a most basic demand of justice. Stated positively, 

justice demands that social institutions be ordered in a way that guarantees all 

persons the ability to participate actively in the economic, political, and cultural 

life of society. The level of participation may legitimately be greater for some 

persons than for others, but there is a basic level of access that must be made 

available to all. Such participation is an essential expression of the social nature 

of human beings and their communitarian vocation. (Economic Justice for All, 

1986, paragraphs 77-8, footnotes omitted, italics in original.)  

59. The right to social participation that was highlighted by the bishops in 1986 is 

recognised in the importance that the Fair Work Act attaches to social inclusion.  The 

object of social inclusion emphasises the need to promote the ability of workers and 

their families to live in dignity and participate in society.  This is a measure by which 

the FWCôs decisions should be judged. 
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60. Australiaôs international obligations require that proper account be taken of the position 

of workers with family responsibilities so as to provide workers and their families with 

a decent standard of living having regard to a range of social and economic factors.  The 

worker with family responsibilities is protected by the minimum wage system even 

though some workers do not have family responsibilities. The fact that some workers do 

not have family responsibilities does not qualify or limit the right of workers with 

family responsibilities to a decent wage.  

61. The wage that is sufficient for workers with family responsibilities will be more than the 

wage that is needed to provide a similar standard of living for workers without family 

responsibilities. In practice, the gap between the two will be reduced by family 

payments made by governments. Unless family payments cover the full costs of 

dependants, minimum wages that are set in conformity with these recognised rights will 

have a component for family support and, of necessity, the worker without family 

responsibilities will have a degree of ñovercompensationò in his or her wage packet.  If 

this overcompensation is unacceptable, the answer is not to ignore human rights and 

penalise the poor by reducing wage levels, but to make changes through the tax/transfer 

system that limit or remove the need for that overcompensation.   

Reasonable and proportionate application of human rights 

62. Generally expressed human rights, such as those found in the Declaration and the 

Covenant in regard to wages and the rights of workers have to be applied in a variety of 

circumstances, taking into account a range of factors.  The test for the compliance of 

domestic legislation with human rights obligations is whether the domestic legislation is 

a reasonable and proportionate measure having regard to the terms of the human right.  

Similarly, the exercise by tribunals of generally expressed powers, such as the setting of 

a safety net of fair minimum wages by the FWC, must be reasonable and proportionate 

to the power conferred.  The right that is recognised does not extend to the setting of a 

minimum wage for exceptional cases, such as the setting of a wage that would be 

needed to support a family with nine children.    

63. There are practical questions to be asked in giving effect to the right recognised in the 

Covenant and to the protection intended by the Fair Work Act.  Which workers with 

family responsibilities are to be supported by a wage that provides a decent standard of 

living for themselves and their families?  Which families are to be supported through 

minimum wages so that they can live in dignity? 
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64. A reasonable and proportionate response to the human right and to the statutory 

provision should cover the ordinary and expected circumstances in which workers live.  

These circumstances would include, and not be limited to, the circumstances of couple 

parent families with two children and sole parent families with two children, because 

two best approximates the number of children in Australian families.  Single persons 

would, of course, fall into the ordinary and expected test.  Couples and sole parents with 

one child would also be included, but given that their needs are typically less than 

families with two children, the question of wage adequacy focuses on families with two 

children.  A minimum wage should be sufficient for all within the expected and 

ordinary category.  Larger families will, of course, benefit from a wages safety net that 

supports smaller families at a decent standard of living.  The extra needs of the families 

who fall outside the immediate ambit of the wages safety net should be met by 

government. 

 

D.   THE FWCôS FAILURE TO ADDRESS POVERTY IN FAMILIES  

65. ACCER's principal reason for participating in annual wage reviews has been to promote 

the interests of low income workers and their families.  It has argued over the years that 

the NMW is manifestly inadequate.  Poverty, which can be defined as an inability to 

buy the material resources required to meet basic needs, must be part of any formulation 

of a minimum wage objective.  If it is not the decision makers have lost sight of the 

fundamental purpose of minimum wage system.  Furthermore, having workers and their 

families merely left with enough to meet basic needs, i.e. merely sitting on the poverty 

line, would be inadequate.  They are entitled to something more.   

66. As the poverty data referred to in the section B demonstrates, the position of low 

income workers has deteriorated.  The experience of the Work Choices years (discussed 

in Chapter 3A) meant that we welcomed the Fair Work Act when it was enacted in 

2009.  From the first annual wage review in 2010 ACCER argued that the NMW was 

inadequate and needed to be increased over time so that fewer workers and their 

families would be left in poverty. The $26.00 per week increase in 2010 did have the 

effect of delivering a little more in percentage terms to the low paid, but the uniform 

percentage increases awarded in each year since 2011 demonstrated that no priority was 

being given to addressing poverty among low income workers.  Apart from the general 

increases, no increases have been made to the NMW. 
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67. The absence of apparent direction in wage setting was highlighted in the FWCôs Annual 

Wage Review 2011-12, Decision, [2012] FWAFB 5000 (June 2012 decision) where 

poverty was not even mentioned, even though there was substantial evidence before the 

FWC regarding poverty.  In 2013 ACCER referred to that omission and argued that the 

first three wage decisions under the Fair Work Act had failed low income workers: 

"...we have now concluded that the Fair Work Act 2009 has failed to achieve fair 

outcomes for low paid workers and their families: we argue that the Fair Work 

Act has failed workers employed on or near the rate set by the National Minimum 

Wage and that it has not reformed the minimum wage setting so as to overcome 

the systemic unfairness that has been evident since 2000 and earlier."  (ACCER 

submission, March 2013, page 4) 

A standard of living that exceeds poverty levels 

68. The FWC responded in its June 2013 decision:  

ñWe accept the point that if the low paid are forced to live in poverty then their 

needs are not being met. We also accept that our consideration of the needs of the 

low paid is not limited to those in poverty, as conventionally measured. Those in 

full -time employment can reasonably expect a standard of living that exceeds 

poverty levels.ò  (Annual Wage Review 2012-13, Decision, [2013] FWCFB 4000 

(June 2013 decision), paragraph 33) 

69. The first sentence in this passage has an identifiable provenance. In the 2003 national 

wage review by the AIRC, ACCERôs advocate, Frank Costigan QC, put and developed 

an argument that the needs of the low paid were not being met if workers were being 

left in poverty.  ACCER repeated his point and argument over the years without a 

response until 2013.  The reference in the second sentence the conventional measure of 

poverty references to the 60% relative poverty line, which is referred to in section B, 

above, and explained further in Chapter 8.    

70. The last sentence in this quotation has been repeated in all three decisions since 2013: in 

the June 2014 decision at paragraph 323, in the June 2015 decision at paragraph 383, 

and in the May 2016 decision in the following paragraph: 

ñ[429] Measures of poverty, or the risk of poverty, are relevant in assessing the 

needs of the low paid because poverty entails an inability to buy the material 

resources required to meet basic needs. If the low paid are forced to live in 

poverty then their needs are not being met and those in full-time employment can 

reasonably expect a standard of living that exceeds poverty levels. Information 

about the low paid and award-reliant employees at risk of poverty is also relevant 

in assessing relative living standards, given poverty measures typically involve 

benchmarks of community incomes or expenditure standards.ò  (Footnotes 

omitted) 
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The essentials for a decent standard of living  

71. Also included in the June 2013 decision was a passage that described what a standard of 

living in excess of poverty would mean.  The relevant passage appeared in the FWCôs 

consideration of the needs of the low paid: 

ñ[361] The minimum wages objective and the modern awards objective [in the 

Fair Work Act] both require us to take into account two particular matters, relative 

living standards and the needs of the low paid. These are different, but related, 

concepts. The former, relative living standards, requires a comparison of the 

living standards of award-reliant workers with those of other groups that are 

deemed to be relevant. The latter, the needs of the low paid, requires an 

examination of the extent to which low-paid workers are able to purchase the 

essentials for a ñdecent standard of livingò and to engage in community life. The 

assessment of what constitutes a decent standard of living is in turn influenced by 

contemporary norms.ò 

 

72. Similar paragraphs in regard to the needs of the low paid appear in the June 2014 

decision (at paragraph 302), the June 2015 decision (at paragraphs 36 and 311) and in 

the May 2016 decision.  The formulation used in the May 2016 decision was: 

ñThe assessment of the needs of the low paid requires an examination of the 

extent to which low-paid workers are able to purchase the essentials for a ñdecent 

standard of livingò and to engage in community life, assessed in the context of 

contemporary norms.ò (Paragraphs 55 and 352) 

The operational objective 

73. From these two positions articulated over the past four decisions we can formulate the 

following: 

Full time workers have a reasonable expectation of a standard of living that will 

be in excess of poverty and one which will enable them to purchase the essentials 

for a ñdecent standard of livingò and engage in community life, assessed in the 

context of contemporary norms. 

74. This composite formulation can be called the basic operational objective of the 

minimum wage system.  It is the operational objective of the NMW, upon which the 

award system should operate, with award classifications and wage rates recognising 

increasing levels of skills and responsibilities among different work classifications. 

75. It is immediately apparent from this formulation, as it is from each of the FWCôs 

underpinning statements, that it is unlimited in its terms.  However, not every worker in 

Australia who is employed on the NMW or an award rate can expect the full benefit of 

the application of this objective.  This point has been made by the FWC in its June 2015 

decision (at paragraph 338): ñIt is not possible for changes in the NMW and modern 
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award minimum wages to ensure that every employed family, whatever their 

composition, has sufficient income to meet their material needs.ò   

76. The extracts from the FWCôs decisions, summarised in the operational objective, beg an 

important question:  

ñWhich workers in full time employment can reasonably expect a standard of 

living for themselves and their families that exceeds poverty levels and provides 

them and their families with an income that will enable them to purchase the 

essentials for a decent standard of living for themselves and their families?ò    

77. Save for its short-lived adoption of the single person criterion in 2014, which narrowed 

the prospect of freedom from poverty and a decent standard of living, the FWC has 

given no indication of its own views on the answer to this question.  ACCER raised the 

question in its March 2016 submission in the Annual Wages Review 2015-16, but there 

was no response from the FWC. 

The application of human rights 

78. In the previous section we discussed the application of generally expressed human 

rights, such as the workerôs right to a wage that provides a ñdecent living for themselves 

and their familiesò under Article 7(a)) of the International Covenant on Economic, 

Social and Cultural Rights, and the obligation of Australia to enact legislation to give 

effect to that right.  Compliance with generally expressed human rights requires that the 

domestic legislation introduced by a country bound by the obligation are reasonable and 

proportionate to those rights.  Similarly, decisions made under that legislation, such as 

those made by the FWC, need to be reasonable and proportionate to the right that is 

recognised by the legislation.  Because of the connection between the legislation and 

Australia's international human rights obligations the NMW should give reasonable and 

proportionate effect to the right that is expressed in the Covenant.  The protection 

provided by the NMW does not have to extend to the unusual cases, such as the worker 

with nine children.  Unusual and extraordinary situations do not need to be covered, but 

the ordinary and expected need to be covered.    

79. Given the importance of these matters we should expect that the FWC would state its 

view on the proportionate and reasonable application of the right to a decent standard of 

living and, in terms of the operational objective, the workers in full time employment 

who are can reasonably expect a standard of living for themselves and their families that 

exceeds poverty levels and provides them and their families with an income that will 
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enable them to purchase the essentials for a decent standard of living for themselves and 

their families  

Words not reflected in decisions 

80. ACCER was happy to see this change in the June 2013 decision, but it failed to have 

any practical effect.  One would expect that poverty would be considered and tackled as 

a priority, especially when the FWC, in referring to research on the risk and profile of 

poverty among full time and part time employees, said: "Low-paid employment appears 

to contribute more to the total numbers in poverty than does unemployment" (paragraph 

408) and, in reference to its own research on the 60% relative poverty threshold, said 

that "single earner couples, with and without children, ... had disposable incomes near to 

or even below the threshold" (paragraph 411).  

81. The 2.6% wage increase awarded in 2013 was the same for high paid and low paid 

classifications.  Poverty was not targeted or prioritised and no special recognition was 

given to the needs of the low paid and their declining position relative to the rest of the 

community.  Many were left in poverty and the prospect of achieving "a standard of 

living that exceeds poverty levels" (the FWC's own words) was as far away as it was 

when the FWC did not even mention poverty in 2012. 

82. In 2014 a uniform increase of 3.0% was awarded and the single person criterion for 

wage setting was adopted in the full knowledge of widespread poverty among wage-

dependent families and that their position had worsened; for example, the FWC 

observed: 

"Single-earner families that receive the NMW or a low award rate have had 

declines in their equivalent real disposable income, to the point where today a 

couple with two children would be in poverty as conventionally measured. 

Households that rely on earnings as their principal source of income comprise 

about one-third of all families below a 60 per cent median poverty line." (June 

2014 decision, paragraph 399, emphasis added.) 

83. In 2015 and 2016 uniform increases of 2.5% and 2.4%, respectively, when there was 

again substantial evidence of widespread poverty in wage-dependent families; and 

when, as we explain later, the FWC had accepted that its first task in an annual wage 

review was to set the NMW independently of award rates of pay. 

Claims for increases that would target poverty rejected by FWC 

84. Since 2010 the wage claims made by the ACTU and ACCER have been based on the 

need to give relatively more, in percentage terms, to low paid workers.   
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85. In 2010 the ACTU sought a flat money increase across all wage rates, but since 2011 it 

has sought dollar increases in the NMW and in award minimum wages up to and 

including the C10 classification rate and percentage increase in all award minimum 

wages above that level.  In 2016 the ACTUôs claim comprised an increase of $30.00 per 

week to the C10 level (then $764.90 per week) and a 3.9% in award rates above that 

level. At the NMW level the claimed $30.00 per week equated to an increase of 4.6%.   

86. The two-tier claims were intended by the ACTU to protect the interests of higher paid 

workers while providing a little more to the lower paid who were most in need of 

financial support. In the six years that the ACTU has sought dollar amounts for lower 

paid workers the C10 wage rate increased by $119.70 per week (from $663.60 to 

$783.30), compared to an increase of $102.80 per week in the NMW (from $569.90 to 

$672.70). While the extra amounts in each year would have been small, the difference 

between the two, $16.90, is significant, especially for the many working families living 

in poverty. It was more than the increase of $15.80 per week in the NMW awarded by 

the FWC in 2016.     

87. In each year from 2011 to 2015 ACCER supported that approach up to the C10 rate, 

albeit that ACCERôs money and percentage claims were lower that the ACTUôs.  In 

2016 ACCER departed from this approach and sought a money increase of $19.00 per 

week across all award rates (which was equal to 2.5% at the C10 classification) and an 

increase of $25.10 per week in the NMW.    

88. Since the first annual wage review under the Fair Work Act in 2010, ACCER has 

argued for the NMW to be increased over time to the base wage rate set for cleaners 

under the Cleaning Services Industry Award, with subsequent adjustments to be based 

on further research into the needs of low paid workers and their families.  The base rate 

for cleaners is currently $718.40 per week, or $45.70 per week more than the NMW.    

89. In each of its claims from 2011 to 2016 ACCER asked for an extra increase in the 

NMW on top of the increases in award rates as a modest first step for those in most need 

and towards setting the NMW at a rate that would provide freedom from poverty and a 

decent standard of living; and it would be, as the Fair Work Act intends, a sound base 

upon which the award system could provide wage rates for increases in skills, 

responsibilities and other relevant factors.  Each year ACCER foreshadowed further 

"bottom up" claims working towards the cleaner's base wage rate, at least. The extra 

increase in the NMW for the benefit of the lowest paid and the awarding of money 
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increases for other low paid workers was proposed as a phased attack on poverty, which 

could be done consistent with economic circumstances.   

Framing the issues 

90. In 2015 ACCER framed the problem and the solution in the following way: 

"The NMW and the rates set for low paid award classifications are not living 

wages: they do not enable families to provide for their children, to live in dignity 

and to achieve a basic acceptable standard of living by reference to contemporary 

national living standards. This assessment is made on the basis of the ordinary 

and expected situation in which workers find themselves and is not made on the 

basis of unusual or exceptional circumstances.  

Our specific objective is to increase the NMW to the level where it can be rightly 

described as a living wage. In 2015, as in previous years, ACCER proposes that 

this be done by way of modest adjustments over the next few years, principally 

by the awarding of a further increase in the NMW, but also by the awarding of a 

money increase, rather than a percentage increases, in the wage rates for lower-

paid work, i.e. those set for the C10 trade-qualified, or equivalent, classifications. 

These targeted increases are proposed along with general increases in safety net 

rates that reflect cost of living increases, productivity gains and the improvements 

in incomes across the broader Australian community." (ACCER submission, 

March 2015, paragraphs 13 and 14.) 

 

"Our claim for an extra $10.00 per week in the NMW is a specifically targeted 

modest first step in alleviating poverty. Continuing the practice of increasing the 

NMW, and its predecessor the FMW, by the same amount as the increases in 

award rates, regardless of the relative needs of the lowest paid, will not target 

poverty. This is a modest proposal, with similar increases being foreshadowed 

over the next few years to bring the NMW up to the base wage rate for cleaners 

which, as we have seen, still delivers a poverty wage. Our proposal may be 

criticised for being too modest given the level of in-work poverty, but if it is 

accepted by the FWC as the first step in a planned principled and realistic 

evidence-based process, it is more likely to bear fruit than making claims that 

have no realistic prospects of success.  

The cleanerôs base wage rate is our initial target rate for the NMW in the 

expectation that by that stage there will be a completed research program on 

Budget Standards from the Social Policy Research Centre at the University of 

New South Wales." (ACCER March 2015 submission, paragraphs 35-6), 

emphasis added. 

91. ACCER proposed that poverty be targeted over time in a "planned principled and 

realistic evidence-based process".  It did not propose that poverty be "simply targeted" 

without reference to principle and evidentiary requirements, ie without regard to the 

range of statutory factors that the FWC must take into account in each annual wage 

review.   We make this point because, as we see in the next paragraph, the FWC 

suggested in the Annual Wage Review 2014-15, Decision [2015] FWCFB 3500 (June 
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2015 decision) that this was a concession extracted from ACCER during final 

consultations.  

92. We should expect that ACCER's claims in regard to the NMW and the ACTU's and 

ACCER's claims for relatively larger increases for lower paid workers (below the C10 

rate), which were essentially based on social factors, would cause the FWC to consider 

whether there were any economic reasons for refusing the claim and to indicate how it 

had balanced the economic and social factors in coming to an answer on these claims.  

As we shall see, this did not occur because of the position that the FWC took on another 

matter. 

93. Given that the data did not show that full time workers without family responsibilities 

were living in poverty, ACCER's submissions based on the poverty of wage-dependent 

workers necessarily focused on those with family responsibilities.  ACCER's concern 

was for the position of workers with family responsibilities and a particular point of 

reference was the position of single breadwinner families.  ACCER also argued that, as 

a matter of principle, the second parent in a single earner couple parent family should 

have to seek employment in order for the family to escape poverty; nor should the 

breadwinner have to work overtime or get a second job in order for the family to escape 

poverty.  ACCER also argued that the FWC's practice of taking into account the relative 

living standards of a sole parent working full time failed to take into account the very 

substantial childcare costs that would be incurred and the prospect that those costs could 

drive the family into poverty.   

94. The following paragraphs from the June 2015 decision set out the FWC's response to 

the priority which ACCER sought to be given to the fact of poverty among wage-

dependent workers.  As we see later, the reason for the rejection of ACCER's claims, as 

well as the ACTU's claims, lies outside these passages.  

"[332] To the extent that the ACCER submission suggests a particular primacy 

upon targeting poverty among single breadwinner families, it is problematic in 

two respects.  

[333] First, the Panel has an obligation to balance a range of statutory 

considerations, and cannot simply target poverty of single breadwinner families. 

So much was accepted by ACCER in its submissions in the consultations. 

[334] Relative living standards and the needs of the low paid is one of the 

statutory considerations we have regard to, both in relation to determining the 

NMW and in varying modern award minimum rates. The risk of poverty is one 

relevant consideration in addressing relative living standards and the needs of the 

low paid. We accept, as we did in the 2013ï14 Review decision, that if the low 

paid are forced to live in poverty then their needs are not being met. 
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[335] However, relative living standards and the needs of the low paid, must be 

balanced together with the other considerations which we are required to take into 

account. The need to balance all statutory considerations brings into play the 

tension and complexity of the matters we have referred to in Chapter 2. An 

obvious example is found in the requirement to have regard to the performance 

and competitiveness of the national economy, including employment growth, 

when fixing the NMW and the likely impact on business, including employment 

costs and the likely impact on employment growth of varying modern award 

minimum rates. Additional increases in minimum wages directed to targeting 

poverty within single breadwinner families would extend to award-reliant 

employees without family responsibilities and those who were not sole wage 

earners within their household. This extended impact of the additional increase 

may raise potential employment effects, in circumstances where the risk of 

poverty among unemployed households is far higher than for any wage-earner 

household type. Other issues arise in respect of other statutory considerations.  

[336] Second, in considering measures of poverty as one matter relevant to 

relative living standards and the needs of the low paid, it is necessary to consider 

information in relation to the circumstances of all award-reliant employees and 

the low paid, not simply workers with family responsibilities. Single-earner 

employees within families with dependent children are one group within the 

broader group of low-paid workers whose circumstances we consider as part of 

our consideration of relative living standards and the needs of the low paid." 

(Footnotes omitted) 

95. There are a number of responses that should be made to these passages: 

96. First, it would be an extraordinary thing if the FWC did not give some priority to the 

elimination of poverty in areas where it has some capacity to do so, i.e. among low paid 

wage-dependent workers.  If it did not give some priority it would be stand alone in a 

wide range of governmental bodies in its failure to respond to those most in need.  In 

Australia we have a social safety net that is predicated on supporting and giving 

protection to those most in need.  The community expects it and governments expect it 

and we should expect it of the FWC to focus its attention on those most in need.  After 

all, the purpose of a minimum wage system is to protect those who are in need.  The 

minimum wage system in the Fair Work Act is beneficial legislation and, accordingly, 

should be applied as such.  The purpose of a safety net, whether a wage or a social 

safety net, is to promote the common good. 

97. Second, we would expect that the FWC's decisions would demonstrate the balancing of 

the various factors with the reader being able to understand why, if it be the case, 

poverty has not been given any kind of priority in the decision made by the tribunal.  

Paragraphs 334 and 335 emphasise the range of economic factors to be considered, with 

the comment that the additional increase sought to relieve poverty "may have 

employment effects".  Whether or not that happens and whether or not any negative 
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employment effect is justified by the protection of families against poverty is a matter 

for the evidence based process referred to by ACCER in its proposal.  In the evidence-

based process proposed by ACCER we would expect to see the economic implications 

of those steps being considered.  We should see the consideration of the possible 

adverse economic effects mentioned in paragraph 335 and some indication of the 

weighting of those factors compared to the alleviation of poverty. 

98. Third, the need to consider a range of factors was the reason ACCER successive modest 

steps.  The modesty of the initial steps is illustrated by the fact that, during the years that 

ACCER has advocated these changes, the lowest paid, the lowest minimum wage rates 

set by State industrial tribunals have been, on average, more than $20.00 per week in 

excess of the NMW; see Table 12 in Chapter 5.  Furthermore, the interim objective was 

to have the NMW increased to the minimum wage for a cleaner, which could not be 

regarded unreasonable.  In early 2015 it was $43.40 per week more than the NMW.   

99. Fourth, the substance of the FWC position the concluding part of paragraph 335 and in 

paragraph 336 is that the awarding of wage increases to meet the most basic need of 

escaping poverty is constrained by the consideration that the increases will flow to those 

who do not have family responsibilities or who are not sole breadwinners in their 

families.  The FWC is prompting two issues: whether are there enough wage dependent 

families living in poverty for it to be concerned about and, if so, are any adverse 

economic consequences of taking action so significant that no action should be taken.  

This raises questions of principle and economic assessment which require consideration 

and, we would expect, explicit consideration in the annual wage decisions.  The 

principles concern recognised human rights, the promotion of the common good and the 

object of the Fair Work Act to promote the social inclusion.  Given the principle 

involved, the case against alleviating poverty of those most in need should be made out 

on sound economic grounds and social grounds.   

100. Fifth in emphasising poverty,  ACCER has been asking the FWC to give priority to and 

act consistently with their own words which, as we discussed earlier, amounted to the 

following: full time workers have a reasonable expectation of a standard of living that 

will be in excess of poverty and one which will enable them to purchase the essentials 

for a ñdecent standard of livingò and engage in community life, assessed in the context 

of contemporary norms.  Having stated this position the FWC should have, but has not, 

identified those workers to whom this level of protection should be provided, save to 

say, as we noted earlier, that ñIt is not possible for changes in the NMW and modern 
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award minimum wages to ensure that every employed family, whatever their 

composition, has sufficient income to meet their material needs.ò (June 2015 decision, 

paragraph 338).  It can be accepted that his minimum level of protection does not need 

to extend to the unusual and exceptional circumstances in which workers find 

themselves, but, in ACCER's view, it does extend to workers with one or two children, 

whether one of a couple or as a sole parent.  This level of protection is, nevertheless, of 

benefit to those in unusual situations such as, for example, the worker with five 

dependent children. 

101. Sixth, magnitude of the problem of poverty in wage dependent families, with its 

detrimental impact on children was not disputed.  Each year the Australian Council of 

Social Services has produced evidence to the FWC about the number of people and 

children living in poverty, with the latest figures in 2015 being for the 2011-12.  The 

estimated number of people living in poverty in households where there was a full time 

employment was 522,138 at the 50% of median poverty line and 891,343 at the 60% of 

median poverty line (Poverty in Australia 2014, page 16).  The number of children 

living in poverty in these homes was not given, but clearly it was very large.  We would 

expect the extent and unacceptability of child poverty would be acknowledged and 

responded to in an open and transparent manner. 

102. It will become apparent in the next section that the real driver of the FWC's decisions 

since 2011, with their failure to take any extra measures to alleviate poverty was not 

alluded to in the paragraphs 332 to 336 from the June 2015 decision just quoted.  The 

real driver was the FWC's policy of maintaining the existing wage relativities within the 

minimum wage system. 

The FWC adopts a policy of preserving wage relativities 

103. In the following paragraphs we discuss the FWCôs decisions to maintain the relativities 

between the NMW and award wage rates and between the range of wage rates within 

the award system.  The policy was the reason for the rejection of the successive claims 

for increased support to low paid workers that were made by the ACTU and ACCER 

over the past six years.   

104. There was a further objective pursued over these years in regard to higher paid award 

classifications.  As a result of minimum wage decisions made over a number of years to 

provide money increases, and not percentage increases, the higher paid award 

classifications had become disconnected from relevant market rates.  We explain this 

development in Chapter 3A.  Action was required, but there was no reason for it to 
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compromise the proper targeting of poverty among lower paid workers.  The question of 

whether the objective of one part of the ACTU's claims would compromise the 

objective of the other part of its claims was not addressed by the FWC. 

105. The purpose of the claims by the ACTU and ACCER was to improve the living 

standards of both higher income and lower income workers, but with relatively more (in 

percentage terms) being given to the poorest workers.  In order that more workers are 

protected against poverty the ACTU and ACCER are prepared to accept some 

compression of relativities between lower and higher income groups and within lower 

income groups.    

106. In the FWCôs view, to give relatively more to the lower paid would reduce the 

recognition given in the award system to increases in skills and responsibilities within 

the workforce.  In this view of wage setting, providing relatively more to those who 

have least (in terms income, living standards and skills and responsibilities) would 

result in an unacceptable compression of minimum wage relativities.    

107. Central to the setting of wage rates for the lowest paid workers is the intended function 

of the NMW under the Fair Work Act.  ACCER has argued that the purpose of the 

NMW is to establish a minimum wage of general application across the workforce 

based on the need to protect workers against poverty and to provide them with a decent 

standard of living.  This is the base upon which an award system will establish various 

wage rates to take into account increasing skills and responsibilities; section 139(1)(a) 

sets out the terms that may be included in an award, which include "terms about ... 

minimum wages and ... skill -based classifications and career structures".  These margins 

are intended to be additional to the NMW.  The statutory intention is that one does not 

have to find employment in a skill-based award classification in order to get the basic 

standard of living intended to be provided by the NMW.  It is the NMW which is 

directed at providing a standard of living in excess of poverty and providing an income 

that will support a decent standard of living.    

108. In order to provide the context for these matters it is necessary to refer to the origins of 

the current award classifications and wage relativities, the establishment of the NMW 

and the development of the FWCôs policy of maintaining existing award relativities by 

awarding uniform percentage increases. 

Award relativities in the early 1990s 

109. The current award relativities date back to the early 1990s.  At that time the AIRC and 

all State industrial tribunals, which together had wage setting coverage similar to the 
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AIRC, agreed to revise existing award classifications and wage rates and to establish 

new ñbroadbandedò work classifications.  In order to promote consistency between the 

revised awards, the C10 classification of the Metal Industry Award 1984ðPart I, which 

was the base rate for trade-qualified workers, was agreed to be the pivotal point of 

comparison between awards.  Where possible, each award identified a classification that 

was comparable in work value terms to the C10 classification and set the rate for that 

classification at the C10 rate determined by the AIRC.  For awards covering higher 

skilled occupations, with all of their wage rates above the C10 rates, other provisions 

applied.  Having determined the C10 rate for an award, each tribunal then set the rates 

for each of the revised classifications by reference to comparative skills, responsibilities 

and other relevant factors, taking into account, where applicable, the various rates in the 

Metal Industry Award.  The lowest rate in the Metal Industry Award was the C14 rate, 

which covered the first three months of employment.  In some awards the C14 rate was 

used as an introductory rate, but in many awards, especially those covering skilled 

workers, the lowest wage rate was substantially more than the C14 rate.  It is important 

to note that the C10 rate and other rates in the award had been fixed without any process 

to establish the financial needs of workers covered by them.   

110. The relativities in the Metal Industry Award which underpinned this process are now 

most conveniently found in Schedule B of the Manufacturing and Associated Industries 

and Occupations Award 2010.  Clause B.2.2 of the schedule states: ñThe percentage 

wage relativities to C10 in the table in clause B.2.1 reflect the percentages prescribed in 

1990 in Re Metal Industry Award 1984ðPart I (M039 Print J2043)."  The schedule has 

the C14 rate at 78% of the C10 rate and the C13 rate, which applies after three month at 

82% of the C10 rate.  The minimum wages in this award do not reflect these relativities 

in the schedule. The C14 rate is now 85.9% of the C10 rate.  The C13 wage, which is 

currently $19.40 per week more that the C14 wage, is 88.4% of the C10 rate.     The 

schedule has no practical effect in the award, but it might be used by employers and 

unions in collective bargaining negotiations.   

111. In 1997 the C14 rate was adopted as the rate for the newly introduced Federal Minimum 

Wage (FMW), which became the NMW in 2010 with the commencement of the Fair 

Work Act.  The circumstances of its introduction are discussed in Chapter 2D, which 

show that this new minimum rate was not only based on a transitional rate, but that it 

was not set by reference to the needs of low paid workers.    
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112. From 1997 and into the years following the enactment of the Fair Work Act the NMW 

was treated as an adjunct to the award classification system and adjustments to the 

NMW were determined together with the changes in award rates of pay.  On occasions 

different money amounts were awarded to various wage levels, but the increases for the 

FMW and the NMW have been the same as the increases awarded to the classifications 

up to, at least, the C10 wage rate.  

The introduction of percentage increases 

113. In the first decision under the Fair Work Act in 2010 Fair Work Australia (as the FWC 

was then known) awarded a flat money increase of $26.00 per week.    

114. The origins of the reason for the FWCôs refusal to provide greater assistance to the low 

paid and to award uniform percentage increases in the NMW and award wages can be 

found in the Annual Wage Review 2010-11, Decision [2011] FWAFB 3400 (the June 

2011 decision).  The tribunal said: 

ñ[307] Section 134 of the Fair Work Act requires the Panel to ensure that modern 

awards, together with the National Employment Standards, provide a fair and 

relevant minimum safety net. The matters which must be taken into account in an 

annual wage review include relative living standards and the needs of the low 

paid. The nature of increases to award rates in annual reviews over the last 

twenty years has compressed award relativities in the award classification 

structures and reduced the gains from skills acquisition. The position of the 

higher award classifications has also been reducing relative to market rates and 

to average earnings. Furthermore, while the real value of minimum wages has 

been maintained at the lower award classification levels, it is clear that the real 

value of minimum wages above those levels has fallen. On the information 

available to us at present we accept that many people have their wages set at 

award rates higher up the scale. The ACTUôs approach, which involves a dollar 

increase at the lower levels, would involve further compression of relativities 

below the C10 level. For these reasons we consider that in this review we should 

decide on an increase which will not further compress award relativities and 

which will at least maintain the real value of minimum award wages.ò (Emphasis 

added.) 

115. The position evident in the June 2011 decision has not been changed over the 

succeeding years.  It can be appropriately described as the FWCôs wage relativities 

policy.  It has operated in a way that constrains the objectives of prescribing wage rates, 

in particular the NMW, that provide a standard of living in excess of poverty and the 

income to purchase the essentials for a ñdecent standard of livingò and engage in 

community life, assessed in the context of contemporary norms.  The passage made it 

clear that even the ACTU's modest proposals to give a little bit more to those most in 

need, would continue to fail so long as the wages relativity policy continued to operate.  

Not even a dollar per week for the lowest paid was available under that policy.  
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Importantly, the policy locked the NMW into the decisions made about award wage 

increases.  

116. The highlighted words in the passage from the June 2011 decision were repeated in the 

June 2012 decision (at paragraph 27). In its June 2013 decision the FWC once again 

applied the policy:  

ñAs to the form of the increase, the flat dollar increases in award minimum rates 

over the last 20 years have compressed award relativities and reduced the gains 

from skill acquisition. The position of the higher award classifications has reduced 

relative to market rates and to average earnings and has fallen in terms of real 

purchasing power. In the Annual Wage Review 2010ï11 decision é these 

considerations led the Panel to determine a uniform percentage increase and we 

have reached the same conclusion in this Review, for the same reasons.ò  

(Paragraph 44, footnote omitted)  

117. The policy was repeated in the June 2014 (at paragraph 60) where the first two 

sentences in the quotation from the June 2013 decision were repeated and were 

followed by ñThese considerations led the Panel to determine a uniform percentage 

increaseò.  The policy continued to frustrate the claims by the ACTU and ACCER for 

something more for the low paid. 

118. In 2015 ACCER made submissions that the NMW has to be set independently of the 

award rates, and that award rates are to be set after the FWC has decided on the rate it 

proposes to set for the NMW.  The legal argument is now at Chapter 2C.  ACCER 

foreshadowed the consequences of adopting it submissions: 

ñThis new scheme in which centrality is given to the setting of the NMW is very 

relevant to the setting of award wage rates and to the consequences of setting a 

fairer NMW.  In some awards there are classifications and wage rates sitting close 

to the NMW, so that, if the NMW is to be increased by a further amount (such as 

the extra $10.00 per week claimed by ACCER), changes will be have to be made 

to some award classifications and the rates prescribed by them.  The award 

classification system has operated to constrain the adjustment of the NMW.  Since 

1997 the NMW and the C14 award rate appear to have been tied together by a 

Gordian Knot.  The provisions of the current legislation, properly applied, cut that 

knot.ò (ACCER submission March 2015, Attachment, paragraph 95) 

119. Emphasising the statutory obligation to fix a fair NMW safety net was intended to have 

the effect of breaking through the FWCôs policy of applying a uniform percentage 

increase to all minimum rates. The expectation was that the proper application of the 

terms of the legislation would result in the linkage of NMW increases to award 

increases would be broken and that the NMW would rise relative to other award rates, 

with a positive impact on poverty and disadvantage in low paid wage-dependent 

families.  ACCER asked the FWC to cut the Gordian Knot.  It again emphasised the 
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parlous living standards of many of the low paid in order to secure a modest increase in 

the NMW of $10.00 per week over and above the amount awarded to low paid award 

rates.   

120. In regard to the distinction between the two processes, the FWC said: 

ñ[136] As mentioned earlier, the making of a national minimum wage order and 

the review and variation of modern award minimum wages are separate but 

related functions. They are related because s.285(2) provides that in exercising its 

powers to set, vary or revoke modern award minimum wages, the Panel ñmust 

take into account the rate of the national minimum wage that it proposes to set in 

the Review.ò  

[137] It follows that as part of the decision making process in an annual wage 

review the Panel must first form a view about the rate of the NMW it proposes to 

set in the review (taking into account the statutory considerations relevant to that 

discrete task) and then take that proposed NMW rate into account (along with the 

other relevant statutory considerations) in exercising its powers to set, vary or 

revoke modern award minimum wage rates.ò (June 2015 decision, emphasis in 

original)  

  

121. The FWCôs June 2015 conclusions regarding the NMW and award rates are in the 

following paragraphs: 

"[72] While we have determined that it is appropriate to increase the NMW, the 

factors identified above have led us to award a lower increase than that 

determined in last yearôs Review decision. We consider that an increase of 2.5 per 

cent is appropriate. é 

[73] Having regard to the proposed NMW and the other relevant considerations, 

we also consider that it is appropriate to adjust modern award minimum wages by 

a moderate amount.  

.... 

[76] As to the form of the increase, past flat dollar increases in award minimum 

rates have compressed award relativities and reduced the gains from skill 

acquisition. The position of the higher award classifications has reduced relative 

to market rates and to average earnings and has fallen in terms of real purchasing 

power. These matters have led us to determine a uniform percentage increase. 

The considerations to which we have referred have also led us to award an 

increase in modern award minimum wages that is less than last year. We have 

decided to also increase modern award minimum wages by 2.5 per cent. Weekly 

wages will be rounded to the nearest 10 cents.ò  

122. Despite the FWCôs acceptance of the submission, it arrived at the same percentage 

increase for the NMW and all award rates: 2.5% in the NMW and 2.5% in all award 

rates.  The Gordian Knot had not been cut.   In ACCERôs view, the FWC again failed to 

give any or any sufficient weight to the greater unmet needs of the low paid and failed 

to take appropriate action to address poverty among low income working families.   
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123. The following annual wage review saw a repetition of much of the arguments in the 

previous review.  In the May 2016 decision the same increase, 2.4%, was applied to the 

NMW and award rates and again the FWC repeated the conclusion on relativities of the 

previous five years: 

ñ[102] We have determined that it is appropriate to increase the NMW. The 

factors identified above have led us to award an increase of 2.4 per cent. é 

[103] Having regard to the proposed NMW and the other relevant considerations, 

we also consider that it is appropriate to adjust modern award minimum wages.  

[104]  As to the form of the increase, past flat dollar increases in award minimum 

rates have compressed award relativities and reduced the gains from skill 

acquisition. The position of the higher award classifications has reduced relative 

to market rates and to average earnings and has fallen in terms of real purchasing 

power. A uniform percentage increase will particularly benefit women workers, 

because at the higher award classification levels women are substantially more 

likely than men to be paid the minimum award rate rather a bargained rate. These 

matters have led us to determine a uniform percentage increase. The 

considerations to which we have referred have led us to increase modern award 

minimum wages by 2.4 per cent.ò    

124. In the paragraph regarding award rates the only change from the comparable passage in 

the June 2015 was the inclusion of the reference to women workers.  For reasons we 

now turn to, this aspect did not strengthen the argument; rather the position of most 

women was disadvantaged by uniform percentage increases. 

Equal remuneration as a factor in awarding a uniform percentage increase  

125. In paragraph 104 of the May 2016 decision the FWC observed that a ñuniform 

percentage increase will particularly benefit women workers, because at the higher 

award classification levels women are substantially more likely than men to be paid 

the minimum award rate rather a bargained rateò.  That observation relates to a 

discussion on equal remuneration in Chapter 8 of the decision. The chapter includes a 

consideration of the gender pay gap and the role of minimum wages in reducing that 

disparity.  The FWC is required by section 284(1) and section 134(1) of the Fair 

Work Act to take into account "the principle of equal remuneration for work of equal 

or comparable value" when setting the NMW and award wage rates, respectively.  In 

concluding the chapter on equal remuneration the FWC pointed out the value of 

minimum wage increases to both lower paid and higher paid female workers: 

"[573] An increase in award rates of pay relative to other wages would reduce 

the gender pay gap in two ways. The first is that it would raise the level of low 

pay rates relative to median pay rates, and hence particularly benefit women, 

who disproportionately receive low pay rates. The second is that an increase in 

the higher levels of award rates will particularly benefit women because, at the 

higher award classifications, women are more likely to be paid the award rather 
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than the bargained rate than are men." 

126. The text of paragraph 573 also appears as paragraph 75 in the series of paragraphs 

leading to the conclusion concerning awards in paragraph 104. 

127. The FWC recognised in paragraph 573 that an increase in award rates of pay relative 

to other wages would assist both lower paid and higher paid women who depend on 

award wage rates.  The data show that most award-reliant women are low paid.  Table 

4.16 of Research Report 6/2013, Award reliance, published by the FWC, shows that 

74% of all award-reliant women are lower paid.  A recent report published by the 

FWC, Research Report 1/2017, Award-reliant workers in household income 

distribution, found that 56% of award-reliant workers are women and that, of all 

award-reliant workers, 37% were women living in the bottom half of the household 

income distribution, compared to 19% in the top half.  In the lowest three deciles 25% 

of award-reliant workers were women, while in the highest three deciles the 

comparable figure was 10%; see Figure 3, page 10. 

128. These figures support the conclusion that a money increase in minimum wage rates is 

of more assistance to women than a percentage increase in minimum wage rates.  The 

awarding of a uniform percentage increase prefers the interests of higher paid female 

workers, as it does higher paid male workers, to the interests of lower paid female and 

male workers.  There is no discussion or reasoning in Chapter 8 of the May 2016 

decision which would support the conclusion that the interests of women are best 

served by uniform percentage increase.  Nothing leads to the conclusion that the 

interests of higher paid female workers should be preferred to those of lower paid 

female workers.  The evidence does, however, support the view that the interests of 

most award-reliant women are promoted by a flat dollar increase, or by the kind of 

increases sought by the ACTU. 

The Gordian Knot remains 

129. ACCERôs hope that a proper application of the separate purposes of the NMW would 

break the linkage between the NMW and award rates and permit the NMW to rise to a 

more appropriate level were again dashed.  The awarding of the same percentage in 

2015 might have been a coincidence, but its repetition in 2016 demonstrated that the 

FWCôs policy on relativities was being applied without any regard to the different 

functions of the NMW and award wage rates.   
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130. In 2016 the requirements for the proper setting of the NMW were again before the 

FWC. ACCER outlined the structure of the wage setting provisions and made its 

priorities clear:  

"The setting of the NMW and award wage rates are two separate functions, 

requiring the FWC to first form a view about the NMW rate it proposes to set in 

the review and then to take that proposal into account in exercising its powers to 

set, vary or revoke modern award minimum rates ... The setting of the NMW is 

independent of the setting of award wage rates. The award system does not cover 

all of the workers who are covered by the NMW and, consistent with the terms of 

the legislation, the safety net wage rate set for them cannot be influenced by the 

terms and operation of the awards.  

The proper assessment of the needs of the low paid and relative living standards 

is not constrained by the number of workers who will be paid the NMW as a 

result of the setting of higher award rates or by the operation of collective and 

individual arrangements providing for higher rates of pay. ... The appropriate 

level for the NMW does not depend on the number of workers who will actually 

be paid the NMW, such as 1.6%, 16.0% or some other figure, but the capacity for 

the FWC to set and adjust a wage that it regards as appropriate may be 

influenced by economic factors related to the number of employees who will be 

affected by its decisions. .... 

ACCER submits that the claims are economically prudent. However, if the FWC 

finds that there are economic reasons not to grant the claims as sought, ACCER 

seeks that priority be given to increasing the lowest wage rates, i.e. supporting 

the most needy. The unmet needs of workers across the wage classifications are 

not uniform and priority should be given to lower paid workers who are living in, 

or are at risk of, poverty. This means that priority should be given to adjusting the 

NMW." (ACCER March 2016 submission, March 2016, emphasis added) 

131. The FWC might have considered whether giving relatively more to the lower paid may 

have left less available to higher paid workers; but it did not.  It may have concluded 

that giving relatively more to the lower paid would not compromise its ability to award 

what it regarded as an appropriate increase for the higher paid, but it did not even 

embark on this course of inquiry.  How the differential increases would impact on the 

relevant economic and social factors was not part of the FWC's reasoning in 2015 and 

2016. 

132. The only consideration in the May 2016 decision in regard to the amount of increase to 

be awarded across the range of minimum wage rates was the potential impact on award 

relativities and the compression of wage rates based on differing levels of skills and 

responsibilities.  The FWC's conclusion on award relativities is not based on any 

consideration in the decision of the advantages and disadvantages of the compression of 

relativities that would result from the awarding of money increases to lower paid 

classifications, as sought by the ACTU and ACCER, and the adjustment of the NMW, 
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as sought by ACCER.  There was no evident balancing of the position of the low paid 

and the advantage to them of the ACTU's and ACCER's claims against the further 

application of the wage relativity policy, nor any economic considerations.  The passage 

in paragraph 104 of the May 2016 decision, like the similar passage in the June 2015 

decision (and in decisions before that) state a conclusion, unsupported by transparent 

reasoning.   

133. In neither 2016 nor 2016 did the FWC explain how the same percentage increases for 

the NMW and awards could be determined in accordance with the terms of the Fair 

Work Act.  The passages announcing the NMW increase in the 2015 and 2016 decisions 

(paragraphs 72 and 102, respectively) refer to "factors identified above".  The passages 

announcing the increases in award rates in 2015 and 2016 (paragraphs 76 and 104, 

respectively) refer to " the proposed NMW and the other relevant considerations".  We 

review those factors and considerations in Chapter 2F.   

134. A review of these factors and considerations in the May 2016 decision does not support 

the view that the 2.4% increase in the NMW and in award rates came as a result of 

separate investigations into the factors and considerations relevant to the setting of the 

NMW and award rates.  The references to factors and considerations might suggest that 

there is a different kind of inquiry being undertaken in relation to the two wage setting 

functions, but a closer examination shows that they were both concerned with the 

setting of a uniform percentage across the NMW and the award rates.  The uniformity in 

each year comes from the application of the policy of preserving the relativities across 

the whole range of rates. 

135. Given the terms of the Fair Work Act, it is not apparent why the FWC felt itself free to 

apply the same percentage increase to the NMW and award rates in 2015 and 2016.  We 

say 2015 and 2016 because, unlike in previous years, the FWC had accepted that the 

legislation required two separate processes for the setting of the NMW and award rates.  

The reasons for the decisions do not explain or justify the same figure being applied to 

both.  This is apparent in our review of the May 2016 decision in Chapter 2F.  We 

return in Chapter 2C to the terms of the legislation and how the FWC saw its 

obligations in setting the NMW and award rates.  The uniform increases in 2015 and 

2016 are not, in our view, consistent with the terms of the legislation, nor the FWC's 

own view of those terms. 

136. When we return to the May 2016 decision in Chapter 2F we also consider the FWC's 

finding in relation to relative living standards: "Our overall assessment is that the 
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relative living standards of NMW and award-reliant employees have improved a little 

over recent years, although the relative position of low-paid workers has deteriorated 

over the past decade" (paragraph 67).  If true, it might be a matter that would modify the 

impact of the application of the FWCôs policy of preserving award relativities in 

preference to decisions that would better support those most in need.  Our review shows 

that there had been no improvement in relative living recent years and that there is 

nothing that could justify the application of the wage relativities policy. 

The FWC's wage relativities policy is contrary to the Fair Work Act 

137. The FWCôs policy position on wage relativities has been consistent and unbending, 

which is illustrated by a form of words repeated year after year.  These words are 

conclusions rather than reasons which show how the FWC came to its decision.  There 

may be nothing wrong with a cut and paste of a policy conclusion, but what we should 

see in the FWCôs reasons is some articulation of the considerations that have led to that 

policy and its continued application.  However, there has been no consideration of the 

factors regarding the balancing of the maintenance of relativities in awards and the calls 

for it to do something extra to support those most in need, including many wage-

dependent families living in poverty.    

138. In successive wage cases the FWC has said that it would not adopt a mechanistic rule to 

wage setting; for example in the May 2016 decision the FWC said ñThe range of 

considerations we are required to take into account calls for the exercise of broad 

judgment rather than a mechanistic approach to fixing minimum wagesò (paragraph 

151).  But the application of the relativities policy is a mechanistic approach to wage 

setting.   

139. A statutory tribunalôs policy as to how it will exercise its jurisdiction is not necessarily 

contrary to law: see R v Moore; Ex parte Australian Telephone and Phonogram 

Officersô Association [1982] HCA 5, (1982) 148 CLR 600.  However, it will be contrary 

to law if it is applied by a tribunal in a mechanistic way without proper regard to the 

particular circumstances of a matter before it or if the tribunals reasoning is inconsistent 

with the terms of the legislation under which it operates.  These matters were identified 

in the judgment of Tracey J in Gbojueh v Minister for Immigration and Border 

Protection [2014] FCA 883, at 39: 

ñAt both common law and under statutory judicial review a decision-maker will 

not commit jurisdictional error merely by having regard to a principle or policy 

when exercising a statutory discretion. Error, may, however, occur if the decision-

maker considers him or herself bound to apply the policy without regard to 
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countervailing considerations and acts accordingly. In Elias v Commissioner of 

Taxation [2002] FCA 845; (2002) 123 FCR 499 at 506-7 Hely J summarised the 

position as follows:  

ñThe Commissioner is entitled to adopt a policy to provide guidance as to 

the exercise of the discretion, provided the policy is consistent with the 

statute by which the discretion is conferred. Thus if the statute gives a 

discretion in general terms, the discretion cannot be truncated or confined by 

an inflexible policy that it shall only be exercised in a limited range of 

circumstances. A general policy as to how a discretion will ónormallyô be 

exercised does not infringe these principles, so long as the applicant is able 

to put forward reasons why the policy should be changed, or should not be 

applied in the circumstances of the particular case.ò  

See also: R v Moore; Ex parte Australian Telephone and Phonogram Officersô 

Association [1982] HCA 5, (1982) 148 CLR 600 at 612; Tang v Minister for 

Immigration and Ethnic Affairs (1986) 67 ALR 177 at 189-190 (Pincus J); 

Madafferi v Minister for Immigration and Multicultural Affairs [2002] FCAFC 

220, (2002) 118 FCR 326 at 358.ò  

140. The FWCôs obligation under the Fair Work Act to take into account the ñneeds of the 

low paidò, when setting the NMW (see section 284(1) (c)) and award rates of pay (see 

section 134(1)(a)) are effectively disregarded by this policy.  The policy of maintaining 

relativities set in the past, and based on relativities established prior to the enactment of 

the Fair Work Act, is not based on the terms of the legislation, yet it is a policy that has 

effectively neutered the FWC's proper consideration of the needs of the low paid, which 

the legislation specifically requires the FWC to take into account when setting minimum 

wage rates. The obligation on the FWC is to take into account the needs of the low paid 

unconstrained by wage relativities within award classifications.  In applying the policy 

the FWC has failed to give any or any proper consideration and weight to the needs of 

the low paid.   

141. Furthermore, the application of the policy has meant that the NMW has not been set 

independently of the operation of the award system, as the legislation intends.  The Fair 

Work Act intends that the NMW will be established as a general wage entitlement upon 

which awards may provide further minimum wage entitlements covering "skill -based 

classifications and career structures"; see section 139(1)(a)(i).  It would be permissible 

for the FWC to develop policies about wage relativities within those award 

classifications, but it would be impermissible for those policies to constrain the setting 

of the NMW and to constrain the obligation on the FWC to take into account the needs 

of the low paid, as it is required to do under sections 284(1) and 134(1). 

142. For these reasons the relativities policy, as applied by the FWC since 2011, has been 

contrary to law and, further, the FWC has failed to set the NMW in accordance with the 
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terms of the Fair Work Act. 

 

E.  THE SOCIAL SAFETY NET UNDER ATTACK  

143. The Australian minimum wages system  provides a wages safety net which is the major 

protector of the living standards of Australia working families.  It is complemented by 

the social safety net provided by government.  The origins of public support for workers 

and their families can be traced back first national income tax legislation in 1936 and to 

the introduction of child endowment in 1941.  The Income Tax Assessment Act 1936 

provided taxpayers with a concessional deduction for dependent spouses and children.  

The concessional deductions were converted into taxation rebates in 1942.   

144. The Commonwealth's Commission of Inquiry into Poverty (Poverty Commission) in the 

early 1970s was established, in part, to consider the widespread poverty in low income 

working families.  It found that in August 1973 7.7% of the disposable income of a 

single breadwinner family of a couple and two children in receipt of the lowest male 

minimum wage came from the public purse through the tax rebate and child 

endowment; see Table 11 in Chapter 5.  The Poverty Commission proposed changes to 

family payments system.  In 1976 child endowment was replaced by the Family 

Allowance.    Substantial changes were made to the family payments system over the 

following decades.  These changes coincided with a campaign by the ACTU to improve 

the "social wage" in return for some restraint in its wage campaigns.  The social wage 

was increased by the provision of new or better governmental services and by 

governmental transfer payments.  By the time of the introduction of the Goods and 

Services Tax on 1 July 2000 transfer payments were a substantial proportion of the 

disposable incomes of low income working families.  In January 2001 the disposable 

income of a comparable Federal Minimum Wage-dependent family was 37.5%; see 

Table 28 in Chapter 8.  As we mentioned in section A this chapter, the proportion of 

disposable income for this family had barely risen over the 16 years to January 2017, 

when it (the called the NMW) was 37.7%, after being 39.5% in January 2016; see Table 

28 in Chapter 8. 

145. The May 2014 Federal Budget proposed the greatest reductions in the living standards 

of families of any legislation ever considered by the Australian Parliament. Since then, 

legislation has been enacted to abolish the Schoolkids Bonus, with effect from the end 

of 2016 and to remove the access of couple parent families to Family Tax Benefit, Part 
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B (FTB B) once their youngest child turns 13, with effect from 1 July 2016.  These 

changes will have a major impact on families.   

146. The abolition of the Schoolkids Bonus has resulted in the loss of $430 per year for each 

child in primary school and the loss of $856 per year for each child in secondary school.  

It is the reason the disposable income of the NMW-dependent family fell over the year 

to January 2017, despite receiving a 2.4% wage increase in July 2016.  The removal of 

FTB B eligibility for families where one parent stays home to care for their child or 

children once the youngest turns 13 has resulted in a loss of $62.28 per week (at January 

2017).  On the basis that the child turns 13 at the end of the first year of secondary 

school, this will amount to a loss of about $16,250.00 (plus expected indexation 

increases) over the last five years of secondary education.  This loss is not reflected in 

our calculations of family disposable incomes and living standards because they are 

made on the basis that the older child is not more than 12 years.   

147. The changes to the right to access to FTB B were made by the Social Services 

Legislation Amendment (Family Payments Structural Reform and Participation 

Measures) Act 2015.  Because this recent FTB B legislation only applies to couple 

parent families, the change has left untouched the FTB B payment to sole parent 

families. It will mean that a sole parent earning up to $100,000.00 per year will retain 

this payment while unemployed couple families will lose the payment. The change 

discriminates against couple parent families by reason of their marital status or personal 

relationship and discriminates against children by reason of their parents' marital status 

or personal relationship. The discrimination against couple parent families cannot be 

justified by any comparison of relative needs of the two groups.  

148. In February 2017 introduced another Bill to implement the changes to family payments 

announced in the May 2014 Budget.  The Social Services Legislation Amendment 

(Omnibus Savings and Child Care Reform) Bill 2017, generally known as the Omnibus 

Bill, proposed, among a wide range of initiatives, the abolition of the annual supplement 

components of Family Tax Benefit, Part A (FTB A) and FTB B, to be partly offset by 

increases in the fortnightly FTB A payments.  The changes in the FTB A annual 

supplement would result in losses of $13.92 per week per child and a further loss of 

$6.79 per family per week if the family is still eligible for FTB B.  Against this, it is 

proposed that fortnightly payments be increased by $10.01 per child.  In the single 

breadwinner couple parent family with two children and in a sole parent family with 
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two children this would amount to a net loss of $14.61 per week once fully 

implemented; see Table 28.  These proposals were met with continued opposition. 

149. Following discussions with cross bench senators these proposals were abandoned on 22 

March 2017 when agreement was reached to freeze the fortnightly FTB A and FTB B 

payments for two years.  This means that there will be no increase in July 2017 and July 

2018, as would have been the case if the agreement had not been reached.  The 

provisions were contained in the Social Services Legislation Amendment Bill 2017.  The 

Bill was agreed to by the Senate and at the time of writing is currently before the House 

of Representatives.  The Explanatory Memorandum stated that the expected savings 

over the period 2017-18 to 2020-21 will be around $1,950 million.  The current level of 

these family payments are set out in Table 18 in Chapter 6.  In a family with two 

children, one under 13 years and the other one 13 years or older, the Family Tax Benefit 

Part A is $210.35 per week and, if it is eligible, Family Tax Benefit, Part B is $54.32 

per week (where the youngest child is age 5 or more).  For a single breadwinner family 

the freezing of $264.67 per week will be cause a substantial loss.  On the basis of an 

increase in the Consumer Price Index of 2.0%, the weekly loss as a result of the failure 

to index the payments would be $5.29 per week from 1 July 2017. 

FTB B: its history and nature 

150. The Social Services Legislation Amendment (Family Payments Structural Reform and 

Participation Measures) Act 2015 did a number of unacceptable things in changing the 

eligibility for FTB B: it minimised the importance of the work that parents do in the 

caring for their own children, it compromised the principle that parents should have a 

choice in deciding how they exercise their parental responsibilities, it elevated claimed 

paid work disincentives to a guiding consideration in the framing of family policy and it 

sought to deprive one group of children living in poverty by reference to the marital 

status or relationship of their parents and without regard to their financial 

circumstances.    

151. The origins of FTB B are found in the first Commonwealth income tax legislation.  

Section 79 of the Income Tax Assessment Act 1936 provided taxpayers with a 

concessional deduction for dependent spouses and children.  In 1942 the concessional 

deductions were converted into taxation rebates; see Income Tax Assessment Act 1936 

(as amended), section 160.  

152. A significant change occurred in 1994 as a result of a policy announced by the 

Australian Labor Party in the 1993 Federal Election to introduce a Home Child Care 
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Allowance (HCCA) to replace the rebate.  In a speech on 6 December 1993 to launch 

the International Year of the Family, Prime Minister Keating referred to legislation 

about to be introduced to give effect to the announced policy: 

"Our policies must address the diverse nature of Australian families, and the 

diverse nature or their employment and assistance needs. 

A major issue to address in this context is how families balance the 

responsibilities of work and family life. 

Governments should, I believe, promote policies which recognise and support 

choices families are making in combining paid work and family care. 

We have to make these aspects of peoples' lives fit more harmoniously together. 

We have to keep pressing for more "family-friendly" workplaces.....   

We recognise that childcare needs are neither uniform or identical. 

We recognise that women, throughout their lives, have a range of equally 

legitimate choices about being in the workforce or being at home. 

We appreciate the value of caring and nurturing provided by women who do 

choose to stay at home while their children are growing up, and the value of the 

unpaid work they carry out both in the household and in the community. 

That is why we have introduced the Home Care Child Allowance for supporting  

parents caring for their children full time at home. 

By paying the allowance directly to the caring parent, usually the mother, we have 

provided many women at home with a source of independent income which 

otherwise they would not have.ò   

(http://pmtranscripts.dpmc.gov.au/browse.php?did=9071, emphasis added) 

153. The legislation was enacted in 1994.  In July 1995 the HCCA was amalgamated with 

the Partner Allowance to become the Parenting Allowance.  In May 1998, the Howard 

Government rolled the Parenting Allowance into the Parenting Payment.  FTB B 

emerged from the Parenting Payment as part of the reforms associated with the 

introduction of the Goods and Services Tax in 2000.  FTB B was the successor to the 

HCCA and the earlier dependent spouse with children rebate, and extended to sole 

parents. 

154. It should be noted that the FTB B scheme permits recipients to take on limited 

employment without losing their entitlement to the payment.  The secondary earner in a 

couple family can earn up to $5,475 per year without any loss in the payment.  Over that 

amount the FTB B payment reduces by 20 cents for each dollar earned.  This is a well-

designed system that permits recipients to undertake some employment which may 

maintain their skills or assist them in dealing with short term financial concerns or help 

them better understand the costs and benefits of changing or maintaining their role 

within the family.  It facilitates choice.  
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155. The bi-partisan commitment to the policy underlying FTB B is evident in the 

circumstances leading to the introduction of the FTB B annual supplement.  In his 2004 

election policy speech on 26 September 2004, Prime Minister Howard said: 

ñWe have brought the principle of choice to all of our policies and importantly, I 

bring a new dimension to our policies today in relation to childcare. We have 

spent more than $8 billion on childcare in the six years from 1996 to 2002, more 

than double that in the last six years of the Labor Government. é. 

At the same time, to ensure complete fairness of treatment for families where one 

parent makes the choice to stay at home full time, we will provide an appropriate 

increase in the rate of Family Tax Benefit B. That is the benefit paid to parents 

who are at home full time caring for their children.ò 

(http://electionspeeches.moadoph.gov.au/speeches/2004-john-howard.) 

156. On 9 February 2005 the Minister for Families and Community Services, Senator Hon 

Kay Patterson, addressed a conference held by the Australian Institute of Family Studies 

Conference on, among other topics, the FTB B annual payment: 

ñOne of the elements of our approach that is central to our philosophy and 

common across a range of policy areas is our desire as a Government to help 

families exercise choice in how they live their lives. 

As the Prime Minister has said, choice is the golden thread that flows through 

many of our policies. Choice about whether to stay at home and care for the 

children or return to work; choice about childcare; choice about schooling, and 

choice about healthcare. 

As our families become more diverse, it will be important that we ensure our 

responses continue to support and strengthen families, providing them with the 

choices that promote wellbeing and encourage self-reliance. é. 

Increasing this payment for stay at home parents, usually mothers, is just another 

example of how the Howard Government seeks to improve the choices available 

to families in how they arrange their lives according to their personal 

circumstances. 

We know that many parents choose to stay at home and we want to support that 

choice as far as possible. Similarly many other parents want to remain engaged in 

the workforce, sometimes for more than just monetary reasons. As a government 

we want to support that choice as well. Hence our heavy investment in child 

care.ò 

(http://www.formerministers.dss.gov.au/2927/australian-institute-of-family-

studies-conference-families-matter/, emphasis added.) 

157. Mr Howard later wrote that ñit is sound public policy to ensure that taxpayers who carry 

heavier family responsibilities than other taxpayers, at the same level of income, should 

receive some support through the taxation system for carrying those responsibilities.é 

Surely it is in the national interest to encourage childbearing, to help with the cost of 

raising children and also to recognise the contribution made to society by those who are 
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and provide for others out of their income?ò (Lazarus Rising, 2010, pages 492-493).  

The point made here concerns horizontal equity within the taxation system. 

158. FTB B has a hybrid character.  It origins are within the taxation system, where it was a 

negative tax recognising the social value of the support given by the taxpayer to his or 

her family.  It is also a payment made to the primary carers of children in recognition of 

the social value of the work they perform and to enhance the choices that parents have 

about balancing their work and family responsibilities.  These factors have taken the 

payment beyond its taxation character and made it available to families who would have 

insufficient income to generate a tax liability. The extension of the payment to low 

income families who pay little or no income tax has strengthened the social safety net.  

For low income families it is a means of providing income support to alleviate poverty.  

For higher income families it is a payment that recognises the need for horizontal equity 

in the tax system and recognises the social contribution by those who use their incomes 

to support others. For all families it recognises the value of the care given by those who 

stay out of the paid workforce to care for their children and it recognises the need to 

help parents make a choice as to how they will exercise their family responsibilities.   

159. A review of the history of FTB B shows that it was common ground between successive 

governments that parents should be assisted through family payments to exercise a 

choice as to how they will care for their children.  It was common ground that the work 

of parents in the fulltime care of their children was of value to them, their children and 

the community as a whole.  Any desire for increased workforce participation was 

subject to those fundamental values and principles concerning the exercise of family 

responsibilities and the care for children. 

160. The principle which underpins these policies and the terms of the legislation do not raise 

any gender-specific issue.  The principle applies whether the breadwinner, or principal 

breadwinner, is male or female. Parents in couple parent families should be able to 

choose which one of them will  be the breadwinner and which one of them will  stay 

out of the employed workforce in order to care for their children.  A corollary of this 

principle is that parents may decide that the interests of the family, and those of the 

children in particular, would be best served by both of them being employed. Whether 

the second parent takes a job will  depend on a variety of factors, including the 

availability and cost of good childcare.  Where parents are out of the employed 

workforce for a substantial period of time in order to raise children there should be 

various kinds of training programs and other educational support to assist them to 
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return to the workforce when they choose to do so. 

 

F.   WAGES AND GLOBALISATION   

161. A decent standard of living for workers with family responsibilities cannot be supplied 

by wages alone in the contemporary globalised economy.  This is the reality that has to 

be addressed by policymakers and decision makers, relevantly Parliament and the FWC.   

Families must also be supported by strong social safety nets through government 

services and family payments.  A feature of all economically advanced economies in the 

second half of the twentieth century was the development of social safety nets and a 

range of family payments and/or tax concessions.  The driving forces of these changes 

may have been social and political, but they had an economic dimension: they have 

limited the demands on the wage packet to support workers with family responsibilities. 

162. Yet at the very time that Australia is being increasingly exposed to globalised trading, 

the social safety net is being weakened, exposing more low paid Australian workers and 

their families to poverty.   

163. Recent policy changes have reversed the trend towards stronger social safety nets over 

the past four decades.  This trend is illustrated by the increase in family payments 

received by an NMW-dependent family of a couple and two children over the period 

August 1973 to January 2016 and the decline since that time, which were discussed 

earlier in this chapter: from 7.7% of the familyôs total disposable income in 1973 to 

39.5% in 2016 and down to 37.7% in January 2017, with more to come if proposals 

currently before Parliament are passed.  Wage growth has been constrained by these 

developments, but the reversal in family support will require significant adjustments in 

wage rates if a fall in living standards is to be avoided.  

164. There is an economic case in support of an increase in family transfers.  They keep 

down the costs of employment and promote employment to the extent that employment 

is responsive to wage costs. Absent family transfers, the costs of family support are 

imposed on the community through the wages system, with its consequential impact on 

the price of goods and services and/or, if the wage and price increases have a net 

deleterious impact on employment levels, on individuals and society through the 

personal and financial costs of unemployment.   

165. In an economy protected by a tariff system, such as Australia had a century ago (and 

where the wage packet was not supplemented by public funding), financial support for 

families through the wages system might occur without undue impact on employment 
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levels. Where an economy is globalised, to some extent or another, wage costs might 

affect the capacity of firms to operate and employ the numbers needed to achieve the 

nationôs full employment objective. In these circumstances, there is good reason to 

transfer some of the costs of family support to the community as a whole through the 

taxes and transfers systems.  

166. We are not in a situation where wage levels and the costs of employing labour interact 

in a vacuum.  There is an inconsistency between neoclassical economic theory and real 

world labour markets.  This economic theory on the supply and demand for labour is too 

simplistic for the modern world, where labour-related costs for businesses cover much 

more than wages and where wages are not the only source of income for workers and 

their families. The price of labour is not the result of the benefits and costs received and 

given by the parties to the employment agreement. A modern State has to, and does, 

intervene to some extent in employment agreements and does so in a variety of ways. 

The capacity for, and practice of, a modern State to intervene in positive and negative 

ways on both sides of the employment transaction are of central importance in shaping 

market forces.  

167. This is not an ideological issue.  People from very different parts of the ideological 

spectrum would prefer a system which puts the income needed for the support of 

workers and their families through the pay packets of workers, but they accept that 

transfer payments from governments are essential if jobs are to be created and supported 

and workers and their families are to lead decent lives according to the standards of 

their own society. Given the need for a mix, many would prefer to maximise the wage 

packet as much as reasonably possible.  Whatever the mix, substantial taxes have to be 

levied for this purpose.  

168. The economic policies and economic forces that have driven greater globalisation 

support and reflect the economic law of comparative advantage.  The terms of free trade 

agreements reflect this economic force (and the bargaining capacities and priorities of 

negotiating governments), but to some extent we have a choice about the extent to 

which the economy globalises.  If we are to adopt a system of trading relations, shaped 

by government policy and its bargains with other governments, then fairness requires 

that there be measures to ease the economic burdens on businesses and workers in those 

sectors to be weakened in return for the advantages contained in these agreements.  If 

these agreements place downward pressure on wages, especially on the most vulnerable, 
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and threaten to increase unemployment, then the whole community has an obligation to 

address those consequences through government taxes and expenditures.   

169. Of course, the impact of current and prospective trade agreements on wage levels is a 

matter of some public debate.  Proponents of freer international trade argue that free 

trade agreements will raise wages, not reduce them.  In a speech in 2014, Martin 

Parkinson, then Secretary to the Treasury and now the Secretary of the Department of 

Prime Minister and Cabinet, refuted this kind of thinking:  

ñContrary to how it is sometimes portrayed in the media, competing on the global 

stage does not mean driving down wages or trading off our standard of living. Far 

from it. 

Improving Australiaôs competitiveness in global markets means a few different 

things. It means investing in the skills of our workforce so that Australians have 

the opportunity to move into sustainably higher paid jobs. It means investing in 

infrastructure that has a high economic return. It means ensuring that firms and 

their employees are freed from unnecessary regulatory burdens. And it means 

having the right incentives in place to encourage innovation and competition.  

In other words, it means raising Australiaôs productivity growth performance.ò 

(Fiscal sustainability & living standards - the decade ahead, speech to The 

Sydney Institute, 2 April 2014.) 

170. Investments in education and skills training will become more important. The 

development of these skills and efficiencies is needed to promote exports and to 

compete against high value imports. To the extent that this high value strategy depends 

on wage costs, the level of the NMW and the base award rate for cleaners, for example, 

will not play a significant role. As one of the wealthiest countries in the world we would 

expect a high NMW. We are not trying to sell low-priced cotton shirts into Asia.  

171. The high value strategy requires, and results in, high wages in the appropriate sectors of 

the economy, but this should not come at the expense of those in lower paid occupations 

who are not part of those sectors.  They are entitled to share in any growth in Australiaôs 

prosperity as a result of increasing globalisation and should not be the victims of 

increasing social inequality and social exclusion.  This protection is to be supplied by 

safety net wages and the social safety net.  The respective contributions of these two in 

the changing economic environment are barely discussed in public discourse.  The 

negative consequences of increased globalisation may not appear, but if they do we 

should recognise the consequences for public policy.  The application of the economic 

law of comparative advantage comes with some moral consequences and obligations.  

172. We all know now that there is a high degree of disillusionment in advanced economies 

with what might be called globalised economics.  The basis for this disillusionment has 



 
                                                         WORKING AUSTRALIA, JANUARY 2001 TO JANUARY 2017   59 

 

been emerging for some years. In many countries the social safety nets that have 

protected families in the past have been weakened, particularly so since the Global 

Financial Crisis of 2008. Similarly, the capacity of unions to pursue and deliver fair 

wages has been weakened. The forces working against social safety nets and fair wage 

outcomes were discussed by Pope Benedict in Caritas in Veritate in 2009. It is a very 

perceptive assessment of what is happening and why.  

ñFrom the social point of view, systems of protection and welfare, already present 

in many countries in Paul VI's day, are finding it hard and could find it even 

harder in the future to pursue their goals of true social justice in today's 

profoundly changed environment. The global market has stimulated first and 

foremost, on the part of rich countries, a search for areas in which to outsource 

production at low cost with a view to reducing the prices of many goods, 

increasing purchasing power and thus accelerating the rate of development in 

terms of greater availability of consumer goods for the domestic market.  

Consequently, the market has prompted new forms of competition between States 

as they seek to attract foreign businesses to set up production centres, by means 

of a variety of instruments, including favourable fiscal regimes and deregulation 

of the labour market. These processes have led to a downsizing of social security 

systems as the price to be paid for seeking greater competitive advantage in the 

global market, with consequent grave danger for the rights of workers, for 

fundamental human rights and for the solidarity associated with the traditional 

forms of the social State.  

Systems of social security can lose the capacity to carry out their task, both in 

emerging countries and in those that were among the earliest to develop, as well 

as in poor countries. Here budgetary policies, with cuts in social spending often 

made under pressure from international financial institutions, can leave citizens 

powerless in the face of old and new risks; such powerlessness is increased by the 

lack of effective protection on the part of workers' associations.  

Through the combination of social and economic change, trade union 

organizations experience greater difficulty in carrying out their task of 

representing the interests of workers, partly because Governments, for reasons of 

economic utility, often limit the freedom or the negotiating capacity of labour 

unions. Hence traditional networks of solidarity have more and more obstacles to 

overcome. The repeated calls issued within the Church's social doctrine, 

beginning with Rerum Novarum, for the promotion of workers' associations that 

can defend their rights must therefore be honoured today even more than in the 

past, as a prompt and far-sighted response to the urgent need for new forms of 

cooperation at the international level, as well as the local level.ò (Paragraph 25, 

emphasis added, footnote omitted)  

International comparisons 

173. One of the most frequent comments heard about Australia's NMW is that it is one of the 

highest in the world, but headline comparisons say little about the trading capacities of a 

national economy and the degree of social equity and cohesiveness (which has an 

economic value) within nations. 
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174. The two common purposes for international comparisons of national minimum wage 

levels are to shed some initial light on the capacity of countries to trade and compete 

internationally and to form a basis for comparing social equity across and within 

nations. Gross minimum wages are only the starting point for comparisons. For both 

purposes it is necessary to go beyond gross wage rates, whether compared on current 

exchange rates or on a purchasing power parity basis. We also need to go beyond 

simplistic international comparisons of ñminimum wage bitesò, which compare 

minimum wages with the national minimum wage and mean average or median wages.   

175. International comparisons of wages say little about the social equity in the countries 

being compared.  Within a particular country there may be a very substantial difference 

in the degree of social equity and inequality between gross wages and disposable 

incomes after taxes and transfers are taken into account. A relatively high minimum 

wage may be accompanied by high poverty rates and a relatively low minimum wage 

may be accompanied by low poverty rates. The relationship between minimum wage 

levels and poverty levels will reflect the way in which the nation wishes to balance 

various economic, social and political values and objectives. Some nations do it better 

than others. Despite having a one of the highest minimum wage rates, Australia had a 

middling outcome in relevant  international comparisons of relative poverty rates; see 

the international comparisons in Chapter 8E. 

176. Comparisons of minimum wages, based on exchange rates or purchasing power parity 

or on minimum wage bites, also say little about international trading capacities, which 

are more affected by average wage levels or by the trading strategy of the country in 

question. Leaving aside countries whose trading policies are based on low wage exports, 

average wage levels are more important in shaping international competitiveness. 

Average wage levels in advanced economies are set by market forces, with legal 

minimum wage levels having limited impact on this process. 

177. Governments need to promote and protect employment by carefully scrutinising the 

non-wage costs of businesses that are imposed by governmental policies and they need 

to provide general or targeted measures that will have the effect of reducing the costs of 

employment.  This means that substantial costs will fall on the community as a whole 

through a combination of taxes and spending by governments.  These functions of 

government should be based on a fair tax system where burdens and benefits are shared 

according capacities and needs.  
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178. The costs of job creation are costs that should be carried by the community as a whole, 

not the poorest sections of it. A morally acceptable and economically sustainable wages 

policy depends on a morally acceptable national budget, with the burdens and benefits 

being shared according to needs and capacities.  To reduce wages to unacceptable levels 

in the hope of creating and maintaining jobs is morally unacceptable because there are 

other ways in which employment can be promoted and protected. 

179. A good place to start in the search for policies that impact on employment is income 

taxation on low incomes.  It is the NMW net of tax, rather than before tax, which 

determines its level if it is set to provide for the needs of workers. The imposition of 

income tax on a worker receiving the NMW, currently $66.47 per week or 9.9%, 

operates as a tax on employment. For a given standard of living, the costs of 

employment will be lower if no income tax is payable. The progressive reduction of 

income tax on the NMW would move the costs of job creation to the community as a 

whole, where it belongs, rather that leaving it on the backs of the poor. There are other 

options available; for example, rather than cutting the corporate tax rate, which is 

claimed to promote employment, a rebate on the superannuation contributions that 

employers are required to make on top of wages, now at 9.5% of wages, would be a 

more targeted and effective means of promoting employment.  State payroll taxes also 

operate as a tax on employment. 

180. Australiaôs national wage setting system is essentially based on a safety net of fair 

minimum wages and other terms of employment and a bargaining system that cannot 

undercut the level of safety net protection.  If any wages are too high and moderation is 

called for, we need to draw a distinction between safety net wages and the wages set in 

the bargaining sector.  The bargaining sector has delivered wage increases far in excess 

of the increases in safety net wages.  If the bargaining sector, with its wide variety of 

collective and individual circumstances and processes is not able to respond to any 

reasonable call for moderation, the burden should not fall on safety net-dependent 

workers. 

181. In the earlier parts of this chapter we discussed the increasing levels of inequality and 

poverty as a result of the failure of safety net wage rates keeping up with the increases in 

average and median incomes across the nation.  It is clear that successive tribunals have 

been well-aware of these trends, yet they have allowed this socially damaging trend to 

occur.  In support of its application for the FWC to set a medium term target for the 
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NMW, United Voice made the following observation in relation to the declining 

relativity between the NMW and measures of median and average wages:  

ñThere is, in our submission, a clear and obvious trend. However this is a trend 

that has never been the subject of explicit decision nor an acknowledged policy, 

and has effectively continued under at least four different wage-fixing regimes.ò 

(United Voice submission, March 2016, page 5)  

   

182. We agree with this observation.  We are one of the unexpressed factors in the decisions, 

if not the critical factor in those decisions, has been the impact and expected demands of 

a globalised Australian economy.  If it was not that, what could it be? 

183. There appears to be a damaging element of resignation on the part of some policy 

makers that these changes are inevitable in a globalised economy and that there is, in a 

real sense, a race to the bottom.  This means that, in effect, a nation's vulnerable workers 

will beggar, or be beggared by, the vulnerable workers of the nations with which it 

trades. There is more than a risk that policy makers in each of these countries might 

accept this attitude by cutting the wages of their own workers rather than promoting the 

interests of vulnerable workers. Rather than collectively cutting wages and creating a 

race to the bottom, the relevant national bodies, in our case the FWC, should be 

protecting their own workers. This requires in all economies a commitment to basic 

human rights, especially to a decent standard of living, by the institutions that set wages. 

 

    

 

 

 

 

 

 

 

 

 

 

 

 

 



 
                                                         WORKING AUSTRALIA, JANUARY 2001 TO JANUARY 2017   63 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

2 
 

THE AUSTRALIAN WAGE  

SETTING FRAMEWORK  

 
 
 Paragraph 

A.  Introduction 184 

B.  The legislative framework for wage setting 216 

C.  The NMW:  The foundation of the wage setting system 238 

D.  The support for families in minimum wage decisions 260 

E.  The case against the single person benchmark 315 

F.  The annual wage review decision, May 2016 332 

 

 Working Australia, 2017:  

 wages, families and poverty 
  

  



THE AUSTRALIAN WAGE SETTING FRAMEWORK   64 

 

CHAPTER 2 

THE AUSTRALIAN WAGE SETTING FRAMEWORK  

 

A.   INTRODUCTION  

Key features of the Australian system of wage setting 

184. As early as the 1890s legally enforceable minimum wage rates were set in the 

Australian colonies on an ad hoc basis to cover various occupations and industries.  The 

reasons for this new regulation were the frequency of ñsweatingò and industrial 

disputation over wages.  It was the frequency of industrial disputation that led to the 

inclusion in the Australian Constitution of a federal power to make laws with respect to 

ñConciliation and arbitration for the prevention and settlement of industrial disputes 

extending beyond the limits of any one Stateò (section 51(xxxv)). From the first 

legislation under this power in 1903 until 2005, the conciliation and arbitration power 

was the principal basis upon which wages were set by the successive national tribunals.   

185. In 2005 legislation, generally known as Work Choices, introduced a new form of 

regulation based on the constitutional power to make laws with respect to trading and 

financial corporations under section 35(xx) of the Australian Constitution (the 

corporations power) to operate in conjunction with a much more limited range of 

functions under the conciliation and arbitration power.  This change greatly extended 

the national coverage over employment matters.    

186. Since the enactment of the Fair Work Act 2009 the conciliation and arbitration power 

has not been used as the basis for national regulation, having been replaced by the 

corporations power and, to cover employment by non-corporate employers, the referral 

by the States (other than Western Australia) of their constitutional power to regulate 

employment relations, save for some minor exceptions.  The minimum wages system is 

now unconnected to industrial disputation and can be regarded as part of the national 

social safety net. 

187. Under the current system the lowest minimum wage is the National Minimum Wage 

(NMW), but the vast majority of Australian workers are covered by a minimum wage 

set by one of the 122 national industrial awards.  The NMW is currently $672.70 per 

week, based on the standard working week of 38 hours.  Some awards have a base wage 

rate at the NMW rate, but many awards have base rates considerably more than the 

NMW; for example, the minimum rate for the entry level retail worker is $738.80 per 

week and the minimum rate for a shop manager is $827.30 per week.   Of those to 
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whom a minimum wage rate applies, less than 5% would only be covered by the NMW, 

but many of these would be paid in excess of that rate.  Overall, more than 95% of the 

Australian workforce is paid more than the NMW.  

188. The NMW is set by the National Minimum Wage Order following each Annual Wage 

Review.  The order includes special rates, based on the NMW, for junior employees, 

employees to whom a training agreement applies and employees with disabilities. The 

rates set for junior employees range from 36.8% of the adult rate (for those under 16 

years) to 97.7% of the adult rate (at 20 years).   The rate at 18 years of age is 68.3%.  

The order also provides for a 25% loading where an employee is employed as a casual.  

Most of this loading is in lieu of benefits, such as annual leave, that are paid to full and 

part time employees; the rest of the compensation in the loading is in recognition of the 

nature of casual work. 

189. The minimum wages are called ñsafety netò wages.  The national legislation sets up a 

regulatory system that encourages collective bargaining, but provides that outcomes 

must not have the overall result of reducing the standard set by the minimum wage 

safety net and the other minimum terms and conditions in awards.  The result of these 

processes and of individual arrangements (largely based on market conditions) is that 

most Australian workers receive a wage that is in excess of the applicable minimum 

rate.  Only about one in five workers is paid only the prescribed minimum wage rate.   

190. From the early days minimum wage rates (and an increasingly wider range of other 

terms and conditions of employment) were set by bodies comprised of employer, union 

and government appointed members, by independent statutory tribunals or by courts.  

Since the mid-1950s wages and a wide range of employment-related matters prescribed 

under national legislation have been established and regulated by independent statutory 

tribunals.  The current national tribunal is the Fair Work Commission (FWC).  While 

the members of the FWC are appointed by the Government of the day, they have tenure, 

subject to removal by Parliament, and their decisions are only subject to judicial control 

by the national courts on jurisdictional grounds.  Their decisions take effect without the 

need for any approval by the Government.       

191. Australian minimum wage rates have to be reviewed each year.  The review must be 

done by an open and transparent process in which any interested party can file 

submissions and, if it wishes, seek leave to appear in the FWCôs public consultations.  

The FWC is obliged to operate fairly in both substance and form. Section 577 of the 
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Fair Work Act states that the FWC "must perform its functions and exercise its powers 

in a manner that ... is fair and just ... and ... is open and transparent".   

Harvester 

192. The most significant case in the early years of Federal wage setting was the Harvester 

case in 1907 (Ex parte McKay (1907) 2 CAR 1).  Harvester concerned legislation that 

imposed excise duties on specified manufactured goods, with the proviso that the duties 

"would not apply to goods manufactured in Australia under conditions as to the 

remuneration of labour which are declared by the President of the Court to be fair and 

reasonable" (page 2).  The question before the President of the Court of Conciliation 

and Arbitration, Justice Higgins, was whether the remuneration at the business in 

question, which manufactured the Sunshine Harvester for the harvesting of wheat, was 

fair and reasonable.  He made a ruling as to what was a fair and reasonable wage.  In the 

following year the Harvester ruling was adopted by the Australian Court of 

Conciliation and Arbitration in settlement of an industrial dispute.   

193. Although the term "living wage" was not used in the Harvester judgment, the wage 

which was found to be the fair and reasonable minimum wage came to be known 

through subsequent usage as the living wage, or the basic wage.  The living wage was 

debated, applied and increased over the following years. The early history of the spread 

of the living wage through wage setting decisions is found in Justice Higgins' article  A 

New Province for Law and Order: Industrial Peace through Minimum Wage and 

Arbitration, published in the Harvard Law Review in November 1915 (vol. 29, pages 

13-39).  Harvester determined the course of wage decisions in the Commonwealth's 

new industrial court as well as decisions of State tribunals.   

194. The Harvester living wage ruling was an expression of its time: a wage that would be 

sufficient for a worker with a wife and three children; but its substance was concerned 

with fairness and decent living standards.  Harvester was important because it 

recognised the need to fix fair and reasonable wages, the need for workers to live in 

dignity and the need for the worker to be provided with a wage sufficient to support a 

family.    

195. Over the years the industrial awards came to provide for the further payment of 

"margins" to reflect the extra value of skilled work in a range of prescribed work 

classifications.  The Harvester-derived wage came to be known as the Basic Wage and 

was adjusted across all federal awards through joint applications in the national tribunal.  

For decades the Basic Wage and the margins were adjusted separately.  In 1965 a 
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decision was made by the national tribunal to amalgamate the reviews of both matters 

and in 1966 the two were amalgamated into a total wage with the effect that awards had 

a range of wage rates reflecting relative work values and other relevant matters.  The 

continued presence of margins for skill and other related factors through the award 

classifications that recognise changes in skill, responsibilities and work value 

distinguish Australian wage setting from other national systems.    

The living wage  

196. It is important to understand Harvester in its context and to see it as a manifestation of a 

desire by working people for a fair wage that would enable them to live in dignity and 

to provide for their families.  To think of it only as a formula (a wage for a workman, 

his wife and three children), as some do, is to misunderstand history and the real basis 

for Australian wage setting. 

197. The living wage principle has a long history in public discourse and public policy as 

well as in wage setting decisions.  The living wage was pursued in Australia and other 

nations in the late nineteenth century in response to widespread "sweating" and social 

deprivation.  At this time sweating by low pay and long hours was a serious social 

problem and a major political issue in industrialising nations.  The living wage principle 

propounded a right to laws that would enable the worker and the worker's family to live 

in dignity.  The living wage was both a guiding principle and a goal to be achieved 

through legislation.   

198. On 26 August 1882 The Sydney Morning Herald (at page 5) carried a report about the 

"great freight handlers' strike" in the United States and the workers' grievance that they 

were not being paid a "living wage".  On 9 December 1893 The Sydney Morning 

Herald (at page 5) reported that "A conference of representative Christians is shortly to 

be held in London to discuss the living wage and the actions which should be taken by 

the various sections of the Christian church, with a view to putting an end to, or at least 

diminishing the evils of the present system of industrial warfare.  Among those who 

have consented to take part in the conference are Cardinal Vaughan, the Bishop of 

Ripon, Archdeacon Farrar, and several of the Presidents of the Nonconformist Unions".  

The Catholic Press of 14 November 1896 advised that the St James' Glebe Point 

Debating Society had accepted a challenge from the Paddington Debating and Literary 

Society for a debate at St Francis' Hall in Oxford St. on the question "That the condition 

of the people would be improved by the adoption of the minimum or 'living' wage 

principle".    
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199. In 1909 Winston Churchill introduced into the House of Commons legislation to 

establish wages councils with the statement "It is a serious national evil that any class of 

His Majesty's subjects should receive less than a living wage in return for their utmost 

exertions" (Hansard, House of Commons, 28 April 1909).  The legislation was based 

on a report about the operation of minimum wage setting arrangements which were 

already in operation in Australia and New Zealand at the time of Harvester. 

200. In the United States A Living Wage was published in 1906.  It was a substantial work by 

Fr. John A Ryan, a Catholic priest who later, as Monsignor Ryan, played a significant 

role in the formulation of New Deal employment policies.  In the Preface to the book, 

which was subtitled its ethical and economic aspects, Fr Ryan wrote: 

"This work does not profess to present a complete theory of justice concerning 

wages. It lays down no minute rules to determine the full measure of 

compensation that any class of laborers ought to receive. The principles of ethics 

have not yet been applied to the conditions of modern industry with sufficient 

intelligence, or confidence, or thoroughness, to provide a safe basis for such an 

undertaking.... 

Upon one principle of partial justice unprejudiced men are, however, in 

substantial agreement. They hold that wages should be sufficiently high to enable 

the laborer to live in a manner consistent with the dignity of a human being..... 

While insisting that every laborer has a right to at least a Living Wage, the author 

does not commit himself to the view that this quantity of remuneration is full and 

adequate justice in the case of any class of laborers. His concern is solely with the 

ethical minimum." 

201. The purpose of this eclectic collection of historical events is to illustrate that the living 

wage principle pre-dated Harvester and was not, as some might think, a uniquely 

Australian aspiration born of Harvester.  This is not to limit the contribution that 

Harvester made to the framing of Australian workplace rights.  The point about the 

living wage principle is that it is universal, it is concerned with decent standard of living 

and it seeks the support of families through a wage that recognises the obligations of 

workers with family responsibilities.   

202. The living wage promotes the common good because it recognises a worker's obligation 

in the nurturing of children, enables social participation and social inclusion of workers 

and their families and promotes social cohesion. 

203. In Chapter 1C we showed how the living wage principle made a significant contribution 

to the understanding and declaration of human rights.   

¶ The Universal Declaration of Human Rights recognises that everyone who 

works has ñthe right to just and favourable remuneration ensuring for himself 



THE AUSTRALIAN WAGE SETTING FRAMEWORK   69 

 

and his family an existence worth of human dignity, and supplemented, if 

necessary, by other means of social protectionò (Article 23(3)):  

¶ The United Nationsô International Covenant on Economic, Social and Cultural 

Rights, recognises a universal right ñé to the enjoyment of just and favourable 

conditions of work which ensure, in particular: é Remuneration which provides 

all workers, as a minimum, with é Fair wages and é A decent living for 

themselves and their families é..ò (Article 7(a)).  Consistent with these 

formulations of a basic human right, the term living wage still resonates 

throughout the world as a right and a goal to be achieved. 

The expansion of Federal power over industrial relations 

204. For the first century or so after Federation, national legislation based on the 

constitutional power to make laws with respect to conciliation and arbitration for the 

prevention and settlement of industrial disputes extending beyond the limits of any one 

State provided an effective means of attracting unions and employers into national 

regulation.  The use of ñpaper disputesò, created by the delivery of a letter of demand 

linking claims throughout the country, which then needed resolution, extended the 

Commonwealthôs power and ensured that most areas of contentious industrial relations 

were regulated by Commonwealth tribunals.  The result was a multiplicity of awards 

made in settlement of a wide range of disputes over many years, often operating 

alongside a multiplicity of awards in the various State jurisdictions.  It was the diversity 

of State regulation that led many employers with a national spread of workplaces to 

support national rather than State regulation.  Nationally organised unions, with the 

capacity to generate real or paper interstate disputes, were happy to accommodate them.   

205. The two most significant events in employment regulation since the turn of the century 

have been the enactment by the Commonwealth of the Work Choices legislation in 2005 

and the Fair Work Act 2009. Each changed the institutional structure and criteria for 

wage setting, among many other matters.   

Work Choices 

206. The Workplace Relations Amendment (Work Choices) Act 2005, which was usually 

known as Work Choices, amended the Workplace Relations Act 1996 and renamed it 

the Workplace Relations Act 2005.  The Work Choices amendments transferred the 

wage setting functions of the Australian Industrial Relations Commission (AIRC) to the 

Australian Fair Pay Commission (AFPC), but left the AIRC with a wide range of other 
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functions.  The AFPC heard and determined minimum wage cases in each year from 

2006 to 2009.      

207. The Work Choices legislation was controversial and in 2007 the newly-elected Labor 

Government set about replacing it.  Indeed, Work Choices was a major reason for the 

Australian Labor Partyôs win in the 2007 Federal election.  As a result of the enactment 

of the Fair Work Act 2009, the AFPC and the AIRC were abolished and the revised 

employment regulating powers were conferred on the newly established Fair Work 

Australia (FWA), which was very similar in structure, personnel and appearance to the 

AIRC.  The FWA was, in effect, the AIRC by a new name, with a substantially changed 

jurisdiction.  With a name change in 2013, FWA became the FWC.  

The Fair Work Reforms 

208. A major part of the debate about Work Choices and its wage setting provisions 

concerned the question of fairness in wage setting.  Prior to Work Choices the AIRC 

was obliged by section 88B(2) of the Workplace Relations Act 2005 to: 

"...ensure that a safety net of fair minimum wages and conditions of employment 

is established and maintained, having regard to the following: 

(a) the need to provide fair minimum standards for employees in the context of 

the living standards generally prevailing in the Australian community; 

(b) economic factors, including levels of productivity and inflation, and the 

desirability of attaining a high level of employment; 

(c) when adjusting the safety net, the needs of the low paid." (Emphasis added)   

209. Despite the AFPC having "fair" in its name, it was not obliged to set a fair safety net of 

wages.  Its legislative objective in section 24 of the Workplace Relations Act 1996 (as 

amended) stated:  

"The objective of the AFPC when performing its wage setting function is to 

promote the economic prosperity of the people of Australia having regard to 

[amongst others]...providing a safety net for the low paid..."   

210. Work Choices, therefore, removed the obligation to set a safety net of fair minimum 

wages having regard to, among other matters, living standards generally prevailing in 

Australia and the needs of the low paid.  This was one of the reasons why its passage 

through Parliament was controversial. 

211. The Australian Catholic Bishops issued a Statement in November 2005 on these 

matters, which is now reproduced as Appendix C, which called in vain for changes to 

be made to the then pending legislation.  The Statement included the following in 

relation to wages: 

"Workers are entitled to a wage that allows them to live a fulfilling  life and to 
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meet their family obligations. We are concerned that the legislation does not give 

sufficient emphasis to the objective of fairness in the setting of wages; the 

provision of a fair safety net by reference to the living standards generally 

prevailing in Australia; the needs of employees and their families; and the proper 

assessment of the impact of taxes and welfare support payments. 

In our view, changes should be made to the proposed legislation to take into 

account these concerns."   

212. The significance of the AFPC's charter was later discussed in a paper by the Chairman 

of the AFPC, Professor Ian Harper:  

ñNotwithstanding the name of the Commission, the words ófairô and ófairnessô did 

not appear among the criteria governing the powers of the AFPC. The closest the 

law came to obliging the Commission to consider distributional aspects of 

minimum wage setting (i.e. the óneedsô or living standards of low paid workers) 

was the requirement to have regard to the provision of a safety net for the low 

paid. This was in stark contrast to the wording of the prior legislation and to the 

current Fair Work Act, which explicitly directs the AFPCôs successor (the 

Minimum Wages Panel of Fair Work Australia) to establish ófairô minimum 

wages. Nor was there any express reference to the living standards or needs of the 

low paid, as there had been in prior legislation, and as there is now, reflecting the 

influence of the original Harvester Judgement and Justice J.B.Higginsô notion of 

the óbasic living wageô.ò (Why Would an Economic Liberal Set Minimum 

Wages?, Policy, Vol. 25 No. 4, 2009, page 4.) 

213. The reformed system that Professor Harper described did not come as a surprise.  There 

was a lot of community debate before the Fair Work Act was enacted in 2009. 

214. In a speech entitled Introducing Australia's New Workplace Relations System at the 

National Press Club on 17 September 2008, the then Deputy Prime Minister, Minister 

for Education, Minister for Employment and Workplace Relations and Minister for 

Social Inclusion, the Hon Julia Gillard, started her speech with the following:  

ñThe signature values of nations are often defined by the circumstances of their 

birth. This is as true for Australia as for other countries. And for us thereôs one 

value above all others that we identify with as truly our own. Itôs the value that 

emerged out of the circumstances of Federation, which coincided with the 

industrial turbulence of the late nineteenth and early twentieth centuries. That 

value is fairness. Or as we like to put it: óthe fair goô. It inspired us to establish a 

society that aimed to give every citizen a decent standard of living. And it led us 

in 1907 to establish the principle of the living wage.ò (Emphasis added.)  

215. This was very welcome and the legislation that was enacted was consistent with the 

position taken by the bishops in 2005.  We can see from the earlier paragraphs on 

Harvester and the living wage that the speech claimed too much for Harvester and, in 

doing so, failed to take into account the universality of the living wage principle.  The 

living wage principle, with its intrinsic notion of fairness and a desire for a decent 
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standard of living, had been advocated in Australia and elsewhere for some years before 

Harvester.  Nevertheless, the words used correctly highlight ingrained values both in 

the Fair Work Act and across the Australian community. 

 

B.   THE LEGISLATIVE FRAMEWORK FOR WAGE SETTING        

216. The object of the Fair Work Act is set out in section 3, which contains two principal 

objects and various means and supplementary objects by which the principal objects are 

be pursued.    

"The object of this Act is to provide a balanced framework for cooperative and 

productive workplace relations that promotes national economic prosperity and 

social inclusion for all Australians by: 

(a) providing workplace relations laws that are fair to working Australians, are 

flexible for businesses, promote productivity and economic growth for 

Australiaôs future economic prosperity and take into account Australiaôs 

international labour obligations; and  

(b) ensuring a guaranteed safety net of fair, relevant and enforceable minimum 

terms and conditions through the National Employment Standards, modern 

awards and national minimum wage orders; and  

(c) ensuring that the guaranteed safety net of fair, relevant and enforceable 

minimum wages and conditions can no longer be undermined by the 

making of statutory individual employment agreements of any kind given 

that such agreements can never be part of a fair workplace relations system; 

and 

(d) assisting employees to balance their work and family responsibilities by 

providing for flexible working arrangements; and 

(e) enabling fairness and representation at work and the prevention of 

discrimination by recognising the right to freedom of association and the 

right to be represented, protecting against unfair treatment and 

discrimination, providing accessible and effective procedures to resolve 

grievances and disputes and providing effective compliance mechanisms; 

and   

(f) achieving productivity and fairness through an emphasis on enterprise-level 

collective bargaining underpinned by simple good faith bargaining 

obligations and clear rules governing industrial action....." (Emphasis 

added.) 

Social inclusion  

217. One of the two principal objects of the Fair Work Act is social inclusion.  The term is 

not defined.  In Chapter 7 we discuss the connection between social inclusion, social 

exclusion, poverty and disadvantage.  Included in that discussion are the following two 

commentaries on social inclusion and exclusion.  In 2010 Fair Work Australia 

published a research paper on social inclusion, entitled Research Report 2/2010 - 

Literature review on social inclusion and its relationship to minimum wages and 
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workforce participation.  It includes the following commentary on the meaning of the 

term: 

ñThere is no universal or generally accepted definition of either social inclusion 

or exclusion. Based on how the term has been used, social inclusion could be 

broadly understood as the process or means by which individuals and groups are 

provided with the resources, rights, goods and services, capabilities and 

opportunities to engage in cultural, economic, political and social aspects of 

life. The concept is still  relatively new to Australia, although its significance to 

research, policy and legislation is growing." (Executive Summary) 

218. The opposite of social inclusion is social exclusion, which may have greater utility in 

highlighting what is needed for social inclusion. The research report notes a useful 

definition:  

ñSocial exclusion is a process that deprives individuals and families, and 

groups and neighbourhoods of the resources required for participation in the 

social, economic and political activity of society as a whole. This process is 

primarily a consequence of poverty and low income, but other factors such as 

discrimination, low educational attainment and depleted living environments also 

underpin it.  Through this process people are cut off for a significant period in 

their lives from institutions and services, social networks and developmental 

opportunities that the great majority of a society enjoys.ò (Tackling Social 

Inclusion, John Pierson, Routledge, London, 2002): 

219. The legislation also refers to social inclusion in the list of matters that the FWC is to 

take into account when setting minimum wages.  The FWC is required to take into 

account "promoting social inclusion through increased workforce participation" (section 

284 (1)(b)).  Not surprisingly, unions emphasise the general in section 3 and employers 

emphasise the specific in section 284(1)(b).  The FWC responded to the competing 

approaches in the Annual Wage Review 2012-13, Decision [2013] FWCFB 4000 (June 

2013 decision): 

"[101]...We accept that our consideration of ñsocial inclusionò in the context of 

s.284(1)(b) is limited to increased workforce participation. On that basis it is 

obtaining employment which is the focus of s.284(1)(b). This involves a 

consideration of the increased incentives that higher minimum wages can provide 

to those not in employment to seek paid work, balanced against potential impacts 

on the demand for low-paid workers and hence the supply of low-paid jobs, from 

large increases in minimum wages.  

[102] However, we also accept that modern award rates of pay impact upon an 

employeeôs capacity to engage in community life and the extent of their social 

participation. These are matters that can be appropriately taken into account in 

our consideration of the legislative requirement to ñmaintain a safety net of fair 

minimum wagesò and to take into account ñthe needs of the low paidò 

(s.284(1)(c)). Further, the broader notion of promoting social inclusion is also 

relevant to the fixation of minimum wages, quite apart from the more limited 
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construct reflected in s.284(1)(b). One of the objects of the Act is to promote 

ñsocial inclusion for all Australians byò (among other things) ñensuring a 

guaranteed safety net of fair, relevant and enforceable minimum terms and 

conditions throughémodern awards and national minimum wage ordersò 

(s.3(b))." 

The safety net 

220. Most relevant to the setting of minimum wages are the terms of section 284(1), which 

provides that the "FWC must establish and maintain a safety net of fair minimum 

wages, taking into account [among others] .... relative living standards and the needs of 

the low paid".    

221. The term "safety net", which appears in various sections of the Fair Work Act, is not 

defined.  The term was introduced into national wage setting legislation in the 1996 

amendments to the Industrial Relations Act 1988, which was later renamed the 

Workplace Relations Act 1996.  A surprising feature of the history of wage regulation 

under the Fair Work Act has been the limited consideration of the nature and purpose of 

a safety net and how that is to be applied to the varying circumstances in which workers 

and their families live.    

222. The Australian Catholic Council for Employment Relations (ACCER) has argued that 

the term safety net must be given its ordinary meaning, informed by the minimum 

wages objective and the general objects of the Act.  The purpose of a safety net of fair 

minimum wages is to promote social inclusion of all Australians and to support and 

protect those workers who need its protection.  As a general statutory right it has to be 

applied in a reasonable and proportionate way, which means that decisions do not have 

to cover unusual or exceptional cases, but they must cover ordinary and expected 

circumstances.  In setting a safety net, ACCER argues, the FWC has to set a wage that 

is sufficient to support workers with family responsibilities, but it would not be 

required to set a wage by reference to the needs of, for example, a worker with nine 

children.   

223. The ordinary and expected circumstances will include, and not be limited to, single 

persons, workers who are sole parents and workers with a partner and children. In the 

contemporary Australian context, having two children is within the scope of the 

ordinary and expected circumstances.  A safety net wage must, therefore, be sufficient 

to support families with two children, whether the family is headed by a couple where 

one of them stays at home to remain outside the paid workforce in order to care for 

their children, or by a sole parent in employment and incurring child care expenses. It 
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would not be acceptable to set a wage that is sufficient for one of these families, but 

not for the others.   

224. A necessary part of the provision of a safety net is the identification of the measure or 

standard of the safety net.  A safety net that is devoid of a measure or standard is 

devoid of meaning.  Since the June 2013 decision the FWC repeatedly stated that those 

in ñfull -time employment can reasonably expect a standard of living that exceeds 

poverty levelsò and that an ñassessment of the needs of the low paid requires an 

examination of the extent to which low-paid workers are able to purchase the 

essentials for a ódecent standard of livingô and to engage in community life, assessed 

in the context of contemporary normsò. In Chapter 1D we refer to the repetition of 

these views in the 2014 and 2015 decisions.  These views are found in the Annual 

Wage Review 2015-16, Decision [2016] FWCFB 3500 (May 2016 decision) at 

paragraphs 55 and 352 and at paragraph 429, respectively. 

225. From these passages we can draw a basic operational objective of minimum wage 

setting under the Fair Work Act: 

Full time workers have a reasonable expectation of a standard of living that will 

be in excess of poverty and one which will enable them to purchase the essentials 

for a ñdecent standard of livingò and engage in community life, assessed in the 

context of contemporary norms. 

226. Although the FWC does not frame these goals in terms of the statutory requirements of 

the wage safety net, ACCER argues that, subject to the proper consideration and 

weighting of the other factors required to be taken into account, the FWC is obliged to 

prescribe a wage safety net that, in the ordinary and expected circumstances, will enable 

workers to achieve a standard of living that exceeds poverty levels and to purchase the 

essentials for a ódecent standard of livingô and to engage in community life, assessed in 

the context of contemporary norms.  These are not merely aspirations, but the essential 

purpose of a minimum wage system.     

227. The FWCôs words can only have meaning when the beneficiaries are specified.  We are 

entitled to ask, which workers with family responsibilities and employed on a safety net 

wage should be able to purchase the essentials for a ódecent standard of livingô and to 

engage in community life, assessed in the context of contemporary norms?  

228. The FWC has not identified those workers for whom the safety net is intended to 

provide the income to purchase the essentials for a ódecent standard of livingô and to 

engage in community life, assessed in the context of contemporary norms and to 
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achieve a standard of living that exceeds poverty levels.  It is a fact that many 

Australian workers with family responsibilities are not able to achieve the standard of 

living identified by the FWC.  The wage setting system needs to identify the workers 

who are to be afforded this level of support and provide a rationale for those who are 

not so supported.  If there are contemporary economic or other factors which prevent 

the FWC from providing this kind of support to some or all of those within the scope of 

protection, the reasons should be evident.     

Australiaôs international labour obligations    

229. Section 3(a) of the Fair Work Act sets out a number of particular objects of the 

legislation, including that its provisions take into account "Australia's international 

labour obligations".  The category is not defined, but in its ordinary meaning would 

cover labour matters within general conventions which have been ratified by Australia 

and labour-related conventions, such as those promulgated by the International Labour 

Organisation (ILO) which have  been ratified by Australia.  These instruments include 

the International Covenant on Economic, Social and Cultural Rights and the ILOôs 

Minimum Wage Fixing Convention 1970.  The terms and relevance of these are set out 

in Chapter 1C.    

230. These international obligations are meant to be acted on through the introduction of 

domestic laws and through the decisions that are made pursuant to those domestic laws.  

The introduction of an international obligation into domestic law should be reasonable 

and proportionate and the exercise of any discretion under that domestic law should 

take account the terms of the international obligation.  When the FWC exercises its 

statutory power to set minimum wages it should be cognisant of the human right that is 

recognised in the International Covenant on Economic, Social and Cultural Rights in 

regard to wages: the  universal right ñé to the enjoyment of just and favourable 

conditions of work which ensure, in particular: é Remuneration which provides all 

workers, as a minimum, with é Fair wages and é A decent living for themselves and 

their families é..ò (Article 7(a)).  The Fair Work Act and the basic operational 

objective (as we describe it) are consistent with that obligation.  The question is whether 

the FWC's decisions are consistent with Convention, the Act and the operational 

objective. 

Modern awards 

231. The FWC now sets terms and conditions of employment for the great majority of 

Australian workers through covering defined industries and/or occupations.  These 
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awards came into operation in 2010 following a lengthy and exacting process in the 

AIRC, operating under transitional provisions, to replace hundreds of State and Federal 

awards which contained many inconsistent provisions.  Some of the most contentious 

were the varying wage rates across the jurisdictions for the same kind of work.  The 

general result was the continuation of Federal award classifications and wage rates.  

Although the great majority of Australian workers are covered by an award 

classification made under this new award system, in most cases a collective or 

individual agreement provides for further and better terms of employment than are 

provided by the award safety net provisions. 

232. The awards prescribe various kinds of work classifications and set wage rates for them.  

Generally, awards contain a limited number of ñbroad-bandedò classifications, in 

contrast to the narrowly defined job classifications which characterised most awards 

until the 1980s and which were responsible for a range of workplace rigidities.  The 

various work classifications and wage rates in contemporary awards are intended to 

reflect differences in work value (essentially skills and responsibilities) and, sometimes, 

the different conditions under which work is performed.  While there is a rationale for 

differentials within each award, it is hard in some cases to find consistency across 

awards, a point which is illustrated in Table 6 in Chapter 3. 

233. Not all employment rights are contained in awards.  Some of the more important rights 

(e.g. the right to annual leave) are found in the National Employment Standards 

prescribed by sections 59 to 131 of the Fair Work Act. 

Safety nets and bargaining 

234. The Fair Work Act establishes a system of collective bargaining that protects a worker's 

rights to the NMW and any applicable award rights.  Typically, collective bargaining 

operates on the basis of award coverage, but collective bargaining may operate in areas 

where there is no award coverage.  Wages and other terms and conditions of 

employment under those agreements will be "better off overall".  Detailed procedures 

regulate and monitor that system.  The intention is that, overall, the bargaining process 

will be one in which workers and their employers identify and implement measures for 

increasing productivity for their own mutual benefit.  Collective bargaining is also a 

means through which the supply and demand in particular parts of the labour market, 

i.e. market forces can be recognised and accommodated.   

235. There is also limited scope for individual bargains to be struck under "individual 

flexibility agreements" that enable an employer and an employee to vary the terms of 
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the relevant award or enterprise agreement to meet the needs of their situation.  This 

kind of agreement is also subject to the better off overall test.  In addition, it is open to 

any employer to enter into a contract to pay more than the rates prescribed in the 

relevant award or collective agreement.  Over the years some employers have simply 

paid an extra amount over the current wage rate, without the complications of statutory 

agreements or common law contracts.  

236. The bargaining sector of the labour market is varied and the extra benefits accruing to 

workers may be marginal or substantial, depending on a myriad of factors.  The 

Australian Council of Trade Unionôs website states that employees who ñare under a 

union collective agreement earn on average $100 a week more than other employeesò; 

see http://www.australianunions.org.au/why_join  

The bargaining system and economic flexibility 

237. The distinction between safety net entitlements and negotiated entitlements is an 

important distinction when considering responses to changing economic circumstances, 

either in the economy as a whole or in sectors of it.  The response to changing business 

conditions and changes in the supply and demand for labour is essentially a function of 

the bargaining sector. Safety net wages are not intended to be affected by the business 

cycle in the way that bargained rates are.  It is the bargaining system which provides 

the opportunity for making arrangements that can minimise the impact of an 

economic downturn and provide for the changing operational needs of the firm. 

 

C.   THE NMW: THE FOUNDATION OF THE WAGE SETTING SYSTEM   

238. This book gives particular attention to changes in the NMW, which came into operation 

in 2010 under the Fair Work Act as the successor to the Federal Minimum Wage 

(FMW).  The FMW was set first set in 1997 by a decision in the AIRC's Safety Net 

Review ï Wages - April 1997 case (Safety Net Review Case 1997) "to determine a 

minimum wage (to be called 'the federal minimum wage') for full-time adult employees 

of $359.40 per week and, for junior, part-time and casual employees, of a proportionate 

amountò; (1997) 71 IR 1, 189.  It was decided that no award rate could be less than the 

FMW.  There was no legislative requirement to do this.  In effect, the decision 

reintroduced the Basic Wage of past years.  The FMW was an incidental, though very 

important, aspect of the award system.  It did not operate outside the award system as a 

general entitlement of workers.    
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239. The FMW was set at the same rate as the C14 classification rate in the Metal Industry 

Award 1984.  The C14 rate was the lowest rate in this award and operated as a 

transitional rate over the first three months of employment, after which workers moved 

to the C13 wage rate.  Importantly, the setting of the FMW did not involve any 

investigation into the adequacy of the C14 rate.  Since 1997 the FMW and the NMW 

have increased at the same rate (by either a percentage or money amount) as the lower 

paid award rates, with the effect that the relativity between the NMW and the lower end 

of the award classification scale has remained the same (at the C14 level) or very close 

to it.  The FMW/NMW has been increased in lockstep with lower paid award 

classifications.  Decisions were made about award wage increases and the FMW/NMW 

was adjusted accordingly. 

240. The Fair Work Act provides a very different process for the setting of the NMW.  The 

legislation establishes the NMW as a right independent of the award system, but 

operating on the award system and on agreements made under the legislation.  It 

operates as a general right of workers within and outside and the award system.  Having 

assessed the NMW, the FWC must take it into account in setting award rates.  This is 

very significant in our consideration of the level of, and the adjustments to, the NMW.  

The clear intention of the legislation is that award rates are to be based on a separately 

assessed NMW and, it follows, that the NMW is not to be constrained by existing award 

rates.   

241. Despite these new provisions introduced in 2010, the earlier decisions under the Fair 

Work Act show that the earlier practice continued and the NMW was treated as ancillary 

to, or dependent upon, award rates of pay and the relativities within the awards.  For 

example, in response to claims for greater increases in the NMW than those in awards 

(for the purpose of progressively raising the NMW, with consequential adjustments in 

the award rates that would be overtaken by the adjusted NMW), the FWC has stated: 

"[45] The national minimum wage is currently set at the minimum wage for the 

C14 classification.
 

We have not been persuaded to depart from that 

relationship."  (June 2013 decision)  

242. The proper process under the Fair Work Act had been reversed, with the effect that the 

basic question regarding the adequacy of the NMW was not subjected to scrutiny.  

ACCER raised this matter as an issue of law in the Annual Wage Reviews of 2013-14 

and 2014-15 and each time made submissions based on the material that is set out in the 

following paragraphs.  The FWC did not respond to the submissions in its June 2014 
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decision, but did so in the Annual Wage Review 2014-15, Decision [2015] FWCFB 

3500 (June 2015 decision).  It concluded: 

ñé as part of the decision making process in an annual wage review the [FWCôs] 

Panel must first form a view about the rate of the NMW it proposes to set in the 

review (taking into account the statutory considerations relevant to that discrete 

task) and then take that proposed NMW rate into account (along with the other 

relevant statutory considerations) in exercising its powers to set, vary or revoke 

modern award minimum wage rates.ò (Paragraph 137) 

243. As we show in Chapter 1D and in section F, below, the FWC's decisions in 2015 and 

2016 to award the same increases are contrary to this distinction. 

Relevant provisions of the Fair Work Act 

244. To explain this important issue it is necessary to refer to the basic provisions applying 

to the setting of the NMW and award wage rates.  One of the stated objects of the Fair 

Work Act is ñensuring a guaranteed safety net of fair, relevant and enforceable 

minimum terms and conditions through the National Employment Standards, modern 

awards and national minimum wage orders"; see section 3(b).   

245. There are two specific objectives in the legislation regarding the setting of wages and 

award provisions.  First, the minimum wages objective in section 284(1), which deals 

with the setting of minimum wage orders and, by the terms of section 284(2), 

adjustments in award wage rates.  Section 284(1) provides: 

ñThe FWC must establish and maintain a safety net of fair minimum wages, 

taking into account:  

(a) the performance and competitiveness of the national economy, including 

productivity, business competitiveness and viability, inflation and 

employment growth; and  

(b) promoting social inclusion through increased workforce participation; and  

(c) relative living standards and the needs of the low paid; and  

(d) the principle of equal remuneration for work of equal or comparable 

value; and  

(e) providing a comprehensive range of fair minimum wages to junior 

employees, employees to whom training arrangements apply and 

employees with a disability. 

This is the minimum wages objective" (Italics in original) 

246. Section 284(2) provides that the minimum wages objective applies to the minimum 

wages provisions (in Part 2-6) and the setting, varying or revoking award minimum 

wages (in Part 2-3).    

247. The second specific objective in the legislation is found in the criteria to be applied in 

award-making.  Section 134 (1) covers, among other matters, setting, varying or 
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revoking modern award minimum wages and provides a wider range of matters to be 

taken into account:  

"The FWC must ensure that modern awards, together with the National 

Employment Standards, provide a fair and relevant minimum safety net of terms 

and conditions, taking into account:  

(a) relative living standards and the needs of the low paid; and  

(b) the need to encourage collective bargaining; and  

(c) the need to promote social inclusion through increased workforce 

participation; and  

(d) the need to promote flexible modern work practices and the efficient and 

productive performance of work; and 

(da)   the need to provide additional remuneration for:  

(i) employees working overtime; or  

(ii)  employees working unsocial, irregular or unpredictable hours; or  

(iii)  employees working on weekends or public holidays; or  

(iv) employees working shifts; and   

(e) the principle of equal remuneration for work of equal or comparable 

value; and  

(f) the likely impact of any exercise of modern award powers on business, 

including on productivity, employment costs and the regulatory burden; 

and  

(g) the need to ensure a simple, easy to understand, stable and sustainable 

modern award system for Australia that avoids unnecessary overlap of 

modern awards; and 

(h) the likely impact of any exercise of modern award powers on employment 

growth, inflation and the sustainability, performance and competitiveness 

of the national economy. 

This is the modern awards objective" (Italics in original) 

248. Section 139 sets out the terms that may be included in an award.  Minimum wages are 

set under section 139(1)(a), which enables the making of terms regarding: 

"minimum wages (including wage rates for junior employees, employees with a 

disability and employees to whom training arrangements apply), and:  

(i) skill-based classifications and career structures; and  

(ii)  incentive-based payments, piece rates and bonuses;" 

249. Section 285(2) and (3) deal with the annual wage review: 

"(2)   In an annual wage review, the FWC:  

(a) must review:  

(i) modern award minimum wages; and  

(ii)  the national minimum wage order; and  

(b) may make one or more determinations varying modern awards to set, 

vary or revoke modern award minimum wages; and  

(c) must make a national minimum wage order. 

(3)  In exercising its power in an annual wage review to make determinations 

referred to in paragraph (2)(b), the FWC must take into account the rate of the 

national minimum wage that it proposes to set in the review." 
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250. Therefore, before setting award rates of pay the FWC has to have decided on the 

amount that it proposes to set for the NMW.  The minimum wage order is the 

fundamental instrument in the new scheme.  Section 135(2) provides further direction 

on the relationship between the NMW and award wage rates: 

"In exercising its powers under this Part to set, vary or revoke modern award 

minimum wages, the FWC must take into account the rate of the national 

minimum wage as currently set in a national minimum wage order." 

251. This means that the NMW is to be the base upon which minimum award wages are to 

be set.  The legislation does not specifically say that no award rate may be less than the 

NMW, but it is inconceivable that an award rate would be set at less than the NMW 

given these provisions.   

252. Section 294 (1) provides that a national minimum wage order "must set the national 

minimum wage" and "must set special national minimum wages for all 

award/agreement free" junior employees, employees to whom training arrangements 

apply and employees with a disability.  In regard to employees not covered by those 

special wage rates, section 294(3) provides that the NMW applies to "all 

award/agreement free employees".  The agreements referred to in these provisions are 

enterprise agreements made under the legislation.  The NMW has an operation on those 

agreements by virtue of section 206 which provides that the base rate of pay under an 

enterprise agreement must not be less than the lowest modern award rate or the national 

minimum wage order rate and provides for their operation in the event that the 

agreement fails to comply with the section. 

253. In summary: the NMW, and special national minimum wages, directly apply to those 

not covered by an award or agreement; for those covered by an award, the requirements 

of sections 285(3) and 135(3) ensure that an employee cannot be paid less than the 

NMW; and for those covered by an enterprise agreement the provisions of section 206 

ensure that an employee cannot be paid less than the NMW.   

The May 2016 decision on the setting of the NMW and award wages 

254. The FWC returned to the separate functions of the NMW and award wage rates in the 

May 2016 decision: 

"[125] The minimum wages objective and the object of the Act apply to the 

review and making of a NMW order.  But the modern awards objective is not 

relevant to the review and making of a NMW order." (Footnotes omitted) 
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255. The footnotes to each of these sentences explain the basis of the conclusion.  In order, 

they are: 

"This follows from the fact that the minimum wages objective applies to the 

performance or exercise of the Commissionôs functions under Part 2ð6 of the 

Act (s.284(2)(a)) and the review and making of a national minimum wage order is 

one of the Commissionôs functions under Part 2ð6. The objects of the Act are 

also relevant to the performance or exercise of this function (s.578), a point to 

which we shall return shortly."  

"See s.134(2) of the Act. The review and making of a national minimum wage 

order does not involve the performance or exercise of the Commissionôs modern 

award powers and hence the modern awards objective has no application to that 

function."   

256. The following paragraphs are introduced by an issue concerning the relevance to 

collective bargaining in setting the NMW 

"[126] Unlike the modern awards objective, the minimum wages objective makes 

no express reference to ñthe need to encourage collective bargainingò 

(s.134(1)(b)). However, as the Panel observed in the 2014ï15 Review decision, 

the fact that the minimum wages objective does not require the Panel to take this 

consideration into account does not make much difference, in practice, to the 

Panelôs task. This is so because the Panel is required to take into account the 

object of the Act and one of the stated means by which the object of the Act is 

given effect is ñthrough an emphasis on enterprise level collective bargainingò 

(s.3(f)). While not expressed in the same terms as in the modern awards objective, 

it is plain from s.3(f) and a reading of the Act as a whole that one of the purposes 

of the Act is to encourage collective bargaining. It is appropriate that we take that 

legislative purpose into account in setting the NMW rate.  

[127] The making of a NMW order and the review and variation of modern award 

minimum wages are separate but related functions. They are related because 

s.285(2) provides that in exercising its powers to set, vary or revoke modern 

award minimum wages, the Panel ñmust take into account the rate of the national 

minimum wage that it proposes to set in the Review.ò  

[128] It follows that as part of the decision making process in an AWR the Panel 

must first form a view about the rate of the NMW it proposes to set in that AWR 

(taking into account the statutory considerations relevant to that discrete task) and 

then take the proposed NMW rate into account (along with the other relevant 

statutory considerations) in exercising its powers to set, vary or revoke modern 

award minimum wage rates.  

[129] This does not suggest some sort of bifurcated process whereby the Panel 

first makes a NMW order (which includes setting the NMW), before turning its 

mind to exercising its review powers to set, vary or revoke modern award 

minimum wage rates.  

[130] As part of the AWR, the Panel considers both the setting of the NMW rate 

and whether to make any variation determinations in respect of modern award 

minimum wages. Each of these tasks is undertaken by reference to the particular 

statutory criteria applicable to each function." (Emphasis in original, footnote 

omitted) 
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257. These passages recognise that the setting of the NMW and award rates are separate 

functions involving separate statutory considerations.  They recognise that, although the 

proposed NMW is to be determined before award rates are determined, there is no 

requirement for a bifurcated process that completes the inquiry into the NMW before 

engaging in the issues associated with award rates.  Each is undertaken in the annual 

wage review, but each function to be undertaken by reference to the particular statutory 

criteria applicable to each function.  Paragraph 126 also accepts that the collective 

bargaining may occur on the basis of the NMW alone, without award coverage.  That 

being so, award considerations, particularly award relativities, should not constrain the 

setting of the NMW 

258. That there was an identical outcome in the separate functions in the two decisions since 

the FWC accepted this distinction suggests that the statutory distinction has not been 

observed and that the two processes have been conflated with the decisions being made 

on the basis of the wages relativities policy, which is a consideration not mentioned in 

the statutory considerations and, whatever may be its potential operation in award rates, 

is irrelevant and contrary to the setting of the NMW. 

259. The proper application of the new scheme for the setting of the NMW has consequences 

for the setting of award wage rates.  ACCERôs consistent argument has been that, in the 

transition to a fair and sufficient NMW, annual increases in the NMW should be greater 

than those set for award classifications.  In some awards there are classifications and 

wage rates that are equal to or close to the NMW so that, unless further action is taken 

in respect of them, those award rates would be overtaken or their margins over the 

NMW will be reduced.  This would be a matter to be considered by the FWC once it 

had decided on the increase in the NMW.  ACCERôs preference would be for 

consequential adjustments being made to award rates, rather than lower paid work 

classifications being made redundant by being overtaken by an adjusted NMW.    

D.   THE SUPPORT FOR FAMILIES IN MINIMUM WAGE DECISIONS  

260. In its June 2014 Annual Wage Review decision the FWC decided that the 

"appropriate reference household for the purposes of setting minimum wages is the 

single person household"; Annual Wage Review 2013-14, Decision [2014] FWCFB 

3500 (June 2014 decision), at paragraphs 38, 365 and 373. 

261. This was the first time in more than a century of minimum wage setting in Australia 

that an industrial tribunal had decided that minimum wages should be set on that 

basis, thereby excluding considerations of the needs of the low paid with family 
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responsibilities.  For more than a century Australian minimum wage decisions had taken 

into account the circumstances of workers with family responsibilities.  The FWCôs 

decision was inconsistent with the living wage principle and recognised human rights.   

262.  The first of the three paragraphs on this aspect in the June 2014 decision states: 

ñ[38] We note that a number of the proposed changes to tax-transfer 

payments announced in the 2014ï15 Budget will particularly impact on families, 

rather than individuals. The appropriate reference household for the purposes 

of setting minimum wages is the single person household, rather than the 

couple household with children. For this reason, it should not be assumed 

that the tax-transfer payments announced in the Budget will  automatically be 

taken into account in determining the level of the increase in next yearôs 

Review.ò 

263. This passage was reproduced at paragraph 365 in the context of a discussion of taxes 

and transfers and the proposed changes in the May 2014 Budget.  The FWC was 

saying that, despite their potential impact on families, they were not relevant because 

wages were being set on the basis of the single person household. 

264. In the third passage concerning the single person criterion, the FWC referred to the 

written submission of the Australian Council of Social Services (ACOSS): 

"[373] We note also that ACOSS adopted the position that the appropriate 

reference household for the purposes of setting minimum wages is the 

single person household [footnote] rather than couple households with 

children. This is also our view." 

265. The footnote in this passage is "ACOSS submission at p. 6".  However, the ACOSS 

position was not as it was described by the FWC. The relevant passages are: 

"Decisions on the level of minimum wages should be informed by 

óbenchmarkô estimates of the cost of attaining a ódecent basic living standardô 

for a single adult according to contemporary Australian standards. 

The combined effect of the minimum wage and family payments on the extent 

of poverty among families should also be taken into account in setting 

minimum wages." (ACOSS submission page 6, emphasis added.)  

266. The single person benchmark proposed by ACOSS is qualified by the requirement that 

families not be left in poverty.  It was a qualified single person criterion with a very 

important qualification.  It was very different to the recitation appearing in the FWCôs 

decision. 

267. The ACOSS submission has its origins in the Safety Net Review-Wages-April 1997 

(Safety Net Review Case 1997), (1997) 70 IR 1, where ACOSS had put similar 

submissions and Vice President Ross (as he then was) adopted them in his dissenting 
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decision.  However, the single person criterion adopted by the FWC in 2014 was not 

qualified by the protection of families from poverty.    

268. In 2015 ACCER argued that the single person criterion is contrary to law and that the 

FWC is required to take into account the relative living standards and needs of workers 

with family responsibilities.  ACCERôs submissions in 2015 are reproduced at section E 

of this chapter. 

269. ACCERôs submissions on the single person benchmark were successful.  After referring 

to ACCERôs submissions the FWC simply stated that it ñé is bound to take into 

account relative living standards and the needs of the low paid without limitationò; see 

June 2015 decision, paragraphs 140 to 143.  There was no analysis of the issues raised 

by ACCER and there was no explanation of the basis for the statements made in 2014.  

This effectively disposed of the single person household benchmark that was articulated 

in the June 2014 decision: the FWC has accepted that it has to take into account the 

needs of workers with family responsibilities and that it would be contrary to the Fair 

Work Act not to do so. 

270. The FWC did, however, find that the single person household had utility as the 

ñstarting pointò for wage reviews.  It was a different approach to that taken in 2014: 

ñThe Panel reaffirms its position that the appropriate reference household for 

the purposes of setting minimum wages is a single-person household rather than 

the couple household with children, for the reasons given by ACOSS. By 

appropriate, we mean that the single adult provides the starting point for our 

assessment of relative living standards and needs. We also consider relative 

living standards and needs of other types of families, including single-income 

families. We routinely examine the circumstances of different family types, 

including their equivalent disposable income relative to measures such as a 

poverty line and the situation of families who earn ñaverageò wages [footnote]. 

While we pay particular attention to the impact of our decision on the needs of 

low-paid single adults, we also note and take into account the combined effects 

of changes in minimum wages and the tax-transfer system on the needs of other 

low-paid household types, including those with dependent children.ò  (June 

2015 decision, paragraph 337.  The footnote reads ñSee for example tables 8.2 

and 8.3 of the Statistical Reportò.  The FWC describes itself as the Panel when 

referring to its minimum wage cases.)   

271. The reasons given by ACOSS, which are referred to in the first sentence, are 

reproduced in paragraph 338 of the June 2015 decision.  The same points were made by 

ACOSS in its 2014 submission, but were not put in a way that permitted the setting of a 

minimum wage that would leave families in poverty.  They were the basis of the 
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ACOSS support for the qualified single person benchmark, which would seek to protect 

families against poverty.   

272. ACCER had opposed ACOSSôs view when put in previous wage reviews because it is 

inconsistent with human rights and has the practical effect of leaving families on the 

poverty line.  If the wages system merely protected families from falling into poverty 

after taking into account the existing level of government funding to family incomes, 

then a decent standard of living would be beyond the most vulnerable workers and their 

families.  Government funding for family support has never been, and never will be, 

based on the objective of bringing wage-dependent families up to a decent standard of 

living.  That is the task of the minimum wage system. 

273. The important issue arising from paragraphs 337 and 338 of the June 2015 decision is 

whether the attention that the FWC proposed to give to the single person household was 

operational, i.e. an initial step to assist in the broader investigatory processes, or was the 

basis of the kind of qualified single person wage proposed by ACOSS.  Did the FWC 

move from an unqualified to a qualified single person benchmark?  We return to this 

issue in section F, below, when discussing the FWCôs May 2016 decision.   

The Safety Net Review Case, 1997 

274. To better understand the origins of the ACOSS position we need to return to the 

introduction of the FMW in Safety Net Review Case, 1997.  This case was the first 

wage review following substantial changes to the national employment legislation.   In 

1996 the Industrial Relations Act 1988 was amended in a variety of ways and renamed 

the Workplace Relations Act 1996.  The most contentious of these changes was the 

introduction of detailed collective and individual bargaining provisions which enabled 

employers and their workers to modify, subject to limits, prescribed award conditions. 

There was also a significant change in the regulation of the minimum wage setting 

process, although it was broadly consistent with custom and practice.    

275. The new bargaining system operated on a ñsafety netò of award provisions.  The 

new wage setting provisions were similar to those now in the Fair Work Act 2009. 

Section 88B(2) then provided that the AIRC: 

ñémust  ensure  that  a  safety net  of  fair  minimum  wages  and  conditions  

of employment is established and maintained, having regard to the following: 

(a) the need to provide fair minimum standards for employees in the 

context of living standards generally prevailing in the Australian 

community; 

(b) economic factors, including levels of productivity and inflation, and the 
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desirability of attaining a high level of employment; 

(c) when adjusting the safety net, the needs of the low paid.ò 

276. The Safety Net Review Case 1997 introduced the FMW, although it was not 

required by, or even mentioned in, the legislation.  The members of the AIRC were 

agreed in their decision to introduce the FMW, but were not unanimous on how it 

should be set and the level at which it should be set. 

277. There was substantial discussion in the majority and dissenting decisions regarding 

the submissions on behalf of ACOSS, which proposed an ñintegrated approachò to 

the protection of the relative living standards of the low paid.  It submitted: 

ñ[I]t would be inappropriate to use a family with children as the primary 

benchmark for a óliving wageô in the 1990s. Rather, the above evidence 

suggests that it should be primarily designed to provide an adequate standard 

of living for a single adult without children. However, consideration should 

also be given to the impact of the óliving wageô claim, in conjunction with 

income support payments and tax concessions, on low income families with 

children.ò (Quoted in (1997) 70 IR, 1, at 46, emphasis in the original)    

The majority decision in 1997 

278. In its consideration of the meaning and scope of ñthe needs of the low paidò, 

the majority referred to the "formidable problems" in estimating needs in the 

diversity of circumstances in which low paid workers live. This led them to the 

conclusion that a benchmark approach was impracticable. They thought it was 

undesirable ñto identify any family unit as appropriate for a benchmarkò and did 

not accept the single person test for the setting of wage rates (page 52). The 

majority held that the legislationôs reference to "the needs of the low paidò was 

not a reference to the living costs of low paid workers. They took the view that 

ñneedsò should be ñconstrued simply as an adjunct to ólow paidô without any further 

attempt to specify or quantify themò (see pages 51-3). This meant, in effect, that the 

legislationôs reference to the needs of the low paid was regarded as the need to 

protect the relative position of low paid workers in the new wages system.  

Significantly, this view was not repeated in subsequent decisions, where ñneedsò were 

treated as relating to the costs of living. 

Ross VPôs dissent in 1997 

279. Vice President Ross's dissent included a lengthy consideration of the ACOSS 

submissions. For present purposes the consideration falls into two parts. 

280. The first concerns the standard of living to be attained through the minimum 

wage. ACOSS argued that the single adult living alone should be ñable to attain a 
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standard of living that would be generally regarded as ódecentô by the Australian 

community and can participate fully in the life of the communityò (Ross VP, page 

126). The Henderson Poverty Line (HPL) was rejected ñas the primary 

benchmark for setting minimum wage rates, as the community expects full -time 

wages, together with income support payments, where appropriate, to provide a 

standard of living significantly above ópovertyô levelsò; Ross VP, page 128.  He went 

on to say: 

ñHowever I agree with the submission by ACOSS that as the proportion of 

wage earning families with children that is actually living in poverty has 

increased in recent years there is a role for the HPL or similar poverty 

benchmark in checking whether minimum wages, together with income 

support payments, are at least sufficient to prevent poverty in these 

households.ò (Page 128) 

281. Ross VP rejected the HPL as the reference point for the level of income appropriate 

for a single person, adopting instead the ñconsensual poverty lineò based on 

research undertaken by the Social Policy Research Centre (SPRC) at the University of 

New South Wales in 1989 and published in 1992. Applying that research he 

concluded that ñpersons employed at or below the rate prescribed for classification 

level C7 in the Metal Industry Award 1984 ï Part I (i.e. $503.80 per week) are 

below the consensual poverty lineò (page 131, italics in original).  Later the Vice 

President stated: 

ñIn my view the minimum safety net wage should, over time, and consistent 

with prevailing economic conditions, be increased to the level of the 

consensual poverty line with consequent adjustments through the award 

structure to retain existing relativities.ò (Page 177, italics in original) 

282. The consensual poverty line at this time was well above the rate adopted by the 

majority for the FMW: $530.80 per week compared to $359.40 per week.  Ross VP 

proposed that this very substantial gap, $171.40 per week in 1997, be closed over time. 

The current difference between the two award rates, which are now in the 

Manufacturing and Associated Industries and Occupations Award, is $181.90 per 

week: $854.60 per week compared to the C14/NMW rate of $672.70 per week.  Any 

extra increase in the FMW as a result of a re-evaluation of needs would have required 

either the adjustment of award rates in order to maintain established relativities or some 

low paid award classifications would have been overtaken and made redundant by the 

adjusted FMW.  The Vice President's proposal for implementation over time, with 

consequential changes in award rates to retain existing relativities, is significant.  
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This is the same kind of process that is now raised by ACCERôs claim for an increase 

in the NMW to address poverty in wage-dependent families.   

283. The second relevant aspect of Ross VPôs decision concerns the protection to be 

afforded  to families. In further  reference  to  the  ACOSS submissions,  and  its  

ñintegrated approachò, Ross VP noted that: 

"[Under the ACOSS] approach, wage regulation would be based on more 

explicit objectives and targets, which are designed: 

¶ primarily,  to  provide  a  decent  standard  of  living,  significantly  

above poverty levels, for a single adult with no children; 

¶ at the same time, along with the income support system, to ensure that 

low wage earning families with children are at least lifted out of 

poverty;.... 

In my opinion the integrated approach proposed by ACOSS is an 

appropriate way of conceptualising the relationship between the award 

safety net and the broader social safety net.ò (Page 143, italics in original) 

284. Ross VP added the observation that ñone consequence of the relationship between 

these two concepts is that adjustments in the social safety net may have a bearing 

on the determination of the level of the award safety netò (page 143). Changes in 

the social safety net would include changes in family transfers and taxation rates. 

This means that a budgetary change might increase or reduce the work to be done 

by the wage packet in the support of families.   

285. The Vice Presidentôs summary of his conclusions on the social safety net includes 

the following: 

ñThe objective of the award safety net should be to primarily provide a 

decent standard of living, significantly above poverty levels, for a single adult 

with no children. At the same time, along with the social security safety net, 

the award system should ensure that low wage earning families with children 

are at least lifted out of poverty.ò (Page 147, emphasis added) 

286. The second sentence of this formulation was critical to the integrated approach to wage 

setting and demonstrated that a single person rate would not be set in a way that 

would have families in poverty.  The position of low income families and their 

protection was a major concern of Ross VP.  It is evident in the passage quoted 

earlier, which included ñI agree with the submission by ACOSS that as the proportion 

of wage earning families with children that is actually living in poverty has 

increased in recent yearsò (at page 128 of the report of the decision).  It is also evident 

in the following passages: 

ñLow income can lead to a substantial reduction in equality of opportunity 

for large numbers of people. There is strong evidence that both health status 
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and educational attainment is influenced by socio-economic status, with 

children in low income families more likely to have lower educational 

outcomes, and with people on lower incomes more likely to experience 

serious health problems. Given the importance of both health status and 

educational attainment in influencing a personôs economic future, the impact of 

growing up in a low income family can be a substantial compounding of 

disadvantage in the longer term.ò (Pages 140-1) 

ñI agree [with Bishop Challen of the Brotherhood of St Laurence] that 

wage fixation in Australia has reached a ófork in the roadô. We can allow the 

living standards of low paid workers and their families to drift further below 

community standards, or we can set clear objectives for maintain and improving 

them.ò (Page 187) 

ñIf we are to begin to address the problems confronting low paid employees 

and the widening gap between award and market wages we must do more than 

simply maintain the real wages of the low paid. Such a response simply 

preserves the status quo. A status quo in which income inequality is increasing 

and many low paid workers and their families have to go without food or 

clothing, is neither fair nor acceptable.ò (Page 188) 

287. These three paragraphs show that it was intended that the qualified single person test 

would not permit the setting of a minimum wage that would leave out of consideration 

the needs of the low paid with family responsibilities and the need to protect them 

against poverty.   

288. We agree with the views expressed by Ross VP in these paragraphs.  Unfortunately for 

the low paid, his fears have been realised and the position has worsened over the 20 

years since the FMW was introduced:  

¶ living standards have drifted below community standards;  

¶ there are no clear objectives in recent wage decisions;  

¶ inequality has increased; and  

¶ childhood poverty, with all its damage to personal development and future 

prospects, has increased. 

289. With those considerations for a the operation of a wage setting system that protects 

families against poverty, we turn to a review of the national wage setting cases up to the 

commencement of the Fair Work Act 2009.     

 

AIRC cases 1998 to 2005 

290. The dissent of Ross VP in 1997 was the last dissent in national wage setting 

decisions. In the period between 1997 and 2005 (after which the AIRC lost its 

capacity to set minimum wages) the AIRCôs Safety Net Review decisions were 

unanimous decisions.  Subsequent decisions by the AFPC and the FWC have also been 
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unanimous.  

291. The Safety Net Review Case, 1998, presided over by a new President, Justice 

Giudice, noted that in the previous year the tribunal had ñdecided not to establish a 

federal minimum wage by reference to a defined benchmark of needs and not to 

undertake an inquiry [suggested by ACOSS] to develop a benchmark of wage 

adequacyò (Print Q1998 at Chapter 9.3) and refused to depart from that approach. 

However, the AIRC implicitly rejected the majority view in 1997 regarding the 

meaning of the term ñthe needs of the low paidò. This is apparent from the 

recitation of submissions and the AIRCôs conclusions in Chapter 7 of its decision, 

entitled ñNeeds and the low paidò. The living costs of the low paid were treated as 

needs of the low paid.  It was a remarkable change in AIRCôs view of its statutory 

obligation. 

292. It should be noted that the term "benchmarks" was used in two ways: as a 

defined household, such as a single person or ñfamily of fourò benchmark, and as 

a benchmark of wage adequacy, such as the poverty line. 

293. The financial position of families was part of the AIRC's considerations from 1998.  

Over the period to 2005 the impact of the tax-transfer system was part of the safety 

net review process and changes in the impact of the social wage on families were 

taken into account by the AIRC. Safety net increases were seen as providing for the 

needs of low paid workers and their families, along with the social wage. For 

example, in May 2002 the AIRC said: 

ñ[144] It appears to us that there is general agreement amongst the major 

parties that minimum award wages and the social wage are complementary 

and inter-related mechanisms for addressing the needs of the low paid. 

[145] Inevitably the wages system interacts with both the social security 

and taxation systems. Safety net adjustments will  be, to a certain extent, 

offset by higher taxes and/or lower social security payments. . . . 

[147] We agree with the proposition that the tax-transfer system can provide 

more targeted assistance.ò (Safety Net Review Case, 2002, Print PR002002) 

294. In 2003 ACOSS and ACCER asked the AIRC to establish an inquiry into the needs of 

the low paid.  (ACOSS had made similar requests on previous wage reviews without 

any success.)  The proposal was not supported by any party to the proceedings. 

Under the legal framework at the time, ACOSS and ACCER were interveners, not 

parties, in various industrial disputes between employers and unions about minimum 

wages and the wage review was an arbitration of those disputes.   The AIRC rejected 
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the claims for an inquiry: 

ñ[221] We have given consideration to the proposals by ACCER and ACOSS 

that the Commission conduct an inquiry into the needs of the low paid in 

order to ascertain an appropriate benchmark for the adequacy of the federal 

minimum wage, but we have decided not to take this course. We note that 

the call for an inquiry of the type proposed by ACCER and ACOSS was not 

supported by any party in the proceedings. 

[222] Our rejection of the proposals for an inquiry should not be taken as 

a rejection of the utility of empirically determined "benchmarks" such as the 

poverty line. Indeed, it seems to us that the use of such measures is relevant to 

an assessment of the needs of the low paid. In this context we also note that in 

their oral submissions ACCER argued that the Commission must ensure the 

minimum rates it sets (and in particular the federal minimum wage) do not 

fall below the poverty line. It was put that this task involved determining 

questions such as "what are needs, who are the low paid, what is the poverty 

line, what is living in poverty and how does the federal minimum wage 

compare to the poverty line?" We acknowledge the relevance of the questions 

posed by ACCER and would be assisted by submissions and material directed 

to them. As we have already noted empirical studies dealing with these 

matters would be of more assistance to the Commission in addressing the 

specific matters mentioned in the Act than the type of illustrative evidence 

adduced by the ACTU in these proceedings. There is no impediment to 

ACOSS and ACCER, or any other party, bringing forward such material in 

any future safety net review. It is not, however, desirable for the 

Commission to establish a separate inquiry for that purpose particularly in 

view of the absence of any support for the proposal from any other party or 

intervener." (Safety Net Review Case, 2003, Print PR002003) 

295. The questions noted in this passage had been posed by Mr Costigan QC, counsel for 

ACCER, who had said: 

ñWe say in order to satisfy its statutory obligation to have regard to the needs 

of the low paid the Commission must ensure that the minimum rates it sets, 

most particular the Federal minimum wage, do not fall below the poverty line. 

And we would say simply, and stress, that it is a fundamental need of the low 

paid not to live below the poverty line. Now, in one sense, that is a statement 

that is easily made, but there are a number of complex issues involved in it. 

There is a question of determining, what are needs, who are the low paid, 

what is the poverty line, what is living in poverty, and how does the federal 

minimum wage compare to the poverty line?ò (Transcript, 1 April  2003, 

PN694.) 

296. In the Safety Net Review Case, 2004 submissions had a more specific focus on needs 

because the Australian Council of Trade Unions (ACTU) had commissioned 

substantial budget standards research from the Social Policy Research Centre (SPRC) 

at the University of New South Wales regarding the living costs of low paid 

workers and their families.  The SPRC data on the living costs of families 

included single breadwinner couple families with two children. The relevance of 
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this material was contested by the Australian Chamber of Commerce and Industry 

(ACCI), which pointed to the number of dual income families. The AIRC stated: 

ñ[275] One of ACCI's criticisms of the SPRC budget standards relates to 

the allegedly unrepresentative nature of the "household types" utilised by the 

ACTU for the purpose of comparison with the SPRC budget standards. In 

particular, ACCI noted that less than a quarter of couple families have a single 

wage earner "the only scenario the ACTU brings forward to the 

Commission". It submitted that "this selective approach renders [the 

ACTU's] material unrepresentative". We do not accept the premise implicit in 

that submission, namely, that only dual income couples are relevant in 

connection with any consideration of budget standards. Whilst a significant 

proportion of Australian families continue to rely upon a single wage as their 

sole source of income, the needs of single income families will  continue to 

be relevant in connection with a consideration of the needs of the low 

paid.ò (Safety Net Review Case, 2004, PR002004, italics in original) 

297. The connection between poverty lines and the needs of the low paid were addressed 

in the 2004 decision in the following terms: 

"[287] The Act makes no reference to a "poverty line" but rather focuses on 

the issue of the needs of the low paid. To the extent that the poverty line is a 

relevant consideration, ACCI noted that the concept remains "highly contested" 

and submitted that this precludes it as a measure to guide the Commission's 

action. The evidence before the Commission in the present application is 

inconclusive. However, we do not accept that the Commission could not rely 

upon a poverty line as a tool to assist it in determining the needs of the 

low paid if  it had probative evidence by which a poverty line could be 

accurately identified." ((Safety Net Review Case, 2004, PR002004) 

298. In the Safety Net Review Case, 2005, there was a continuation of the 

consideration of families, again without any benchmark family or families, and 

account taken of changes in the income tax and tax transfer system: 

ñ[353] We also acknowledge that some of the changes to the income tax and 

tax transfer system identified by AiG [the Australian Industry Group] have 

had a beneficial impact on the disposable income of some low-paid 

employees. We have taken these changes into account in deciding the amount 

of the safety net adjustmenté.Consistent with AiGôs submission we have not 

taken a mechanistic approach to this issue. Rather, the social safety net 

changes have formed part of the broad exercise of judgment we have 

undertaken to determine the quantum of the safety net adjustment....ò ((Safety 

Net Review Case, 2005, PR002005, emphasis added) 

Work Choices and the AFPC, 2006-2009 

299. The Work Choices amendments of late 2005 introduced a different statutory basis 

for setting wages. The AFPC was not obliged to take into account relative living 

standards and the needs of the low paid, but it was required to ñhave regard to ... 

providing a safety net for the low paidò (section 23(c)). 
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300. In its 2006 decision the AFPC concluded: 

ñThe income support and family assistance safety net, and its continued 

improvement over recent years, allows people with family responsibilities to 

rely solely on a single wage to support their families.ò (Wage setting 

Decision No. 2/2006, page 96.) 

301. That conclusion was partly based on a calculation that, at July 2006, the single 

breadwinner family of four was 31% above the Henderson Poverty Line (HPL) for 

that kind of family. Significantly, the margin that the single worker had over his or 

her HPL was also 31%. The AFPC returned to the position of working families in 

the following yearôs decision: 

ñContinued improvements over many years in the extent and coverage of 

income transfers for working families have resulted in families now having 

disposable incomes well in excess of relevant HPLs.ò  (Wage setting Decision 

No. 3/2007, page 70.) 

302. The AFPC took into account the position and needs of workers with family 

responsibilities.  However, the 2006 conclusion that the family of four could live on a 

single wage was based on an erroneous inclusion in estimated family income. 

303. The AFPCôs assessment of the disposable income of the single breadwinner 

family of two adults and two children was based on the inclusion of the 

unemployment benefit, the Newstart allowance, that was payable to the second 

parent only if  he or she sought paid employment.  A parent who chooses to stay at 

home to care for the children was not entitled to that benefit, i.e. the second parent 

would have to seek a job to achieve the standard of living described by the AFPC and 

take employment if it became available.  The inclusion of the Newstart allowance was 

inconsistent with the assessment that families could rely solely on single wage; and 

inconsistent with the objective of enabling workers with family responsibilities to 

rely solely on a single wage to support their families. 

304. Following ACCERôs submissions in 2007 and 2008 regarding the inclusion of the 

Newstart allowance, a separate calculation in respect of this family, as at December 

2007, was made in the 2008 decision: Wage setting Decision and Reasons for 

Decision, July 2008, Table 4.4. The difference between the two calculations, i.e. 

with and without the Newstart allowance, was substantial. In a FMW-dependent 

household the difference was $98.96 per week.  Rather than this family being 22% 

above the HPL (which was calculated on the basis of the unemployment benefit) 

the family with the stay-at-home parent was only 8% above the HPL. The substantial 

decline in income (including the Newstart allowance) from July 2006 to December 
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2007, from 31% to 22%, was unremarked. 

305. The optimistic assessments by the AFPC in 2006 and 2007 were not only 

undermined by the improper inclusion of the Newstart allowance, but also by the 

decline of minimum wages relative to the rising HPLs. In its final decision in 

2009 the AFPC recorded that, by December 2008, the family of four in receipt of 

Newstart had fallen to a margin of only 15% above the HPL; Wage setting Decision 

and Reasons for Decision, July 2009, Table 6. This contrasted with the 31% 

assessment for July 2006.  Again, this was unremarked.  Excluding the Newstart 

allowance, the family was only 2% above the HPL at December 2008 according to 

the 2009 decision. 

306. In 2008 the AFPC introduced the 60% relative poverty lines into its consideration of 

living standards.  It showed that in December 2007 the family of four with Newstart 

was 5% above the poverty line, but without Newstart it was 7% below the poverty 

line (Table 4.5). In the 2009 decision, the calculations for December 2008 showed 

2% above and 10% below, respectively (Table 5). This substantial decline was not 

commented on in the 2009 decision. 

The single person benchmark rejected by the AFPC 

307. In the context of these declining fortunes for all households, the AFPC made the 

following comments in its July 2008 decision about the position of the single 

person household: 

ñOf the household types whose disposable incomes the Commission has 

modelled, a single person without children is the only one whose disposable 

income does not depend on income transfers. These wage-earners have 

disposable income that is 25 per cent above the relevant HPL and 21 per cent 

above a poverty line based on 60 per cent of median equivalised disposable 

income. In the Commissionôs view, this is a reasonable margin above 

poverty for a person earning the lowest adult full time wage in the regulated 

labour market.ò  (Wage setting Decision and Reasons for Decision, July 2008, 

page 68, emphasis added.) 

308. The AFPC found that the FMW produced a reasonable margin above poverty for a 

single person without children. The AFPCôs assessment of the single person 

having a reasonable margin above poverty was based on those two measures, the 

HPL and the relative poverty line, and not on any other empirical research. 

309. This passage from the AFPCôs 2008 decision regarding the reasonableness of the 

single personôs living standard suggested a single person criterion for wage setting. 

310. ACCER raised its concerns about the single person issue in its submissions to 
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the AFPC in the 2009 wage review. The submissions included the claim that the 

single person test was contrary to the terms of the Minimum Wage Fixing 

Convention 1970. Under the heading ñProviding a safety net for the low paidò in its 

July 2009 decision, the AFPCôs opening paragraph addressed that claim: 

ñThe Commission maintains its view that the income safety net is provided by 

the combination of minimum wages and the tax/transfer system, with the 

Australian Government responsible for the latter. This is consistent with 

Article 3 of the International Labour Organisation (ILO) C131 Minimum 

Wage Fixing Convention, 1970 (ratified by Australia in 1973), which lists 

social security benefits in the range of factors to be considered in 

determining minimum wage levels.ò (Wage setting Decision and Reasons for 

Decision, July 2009, page 50) 

311. This passage shows that the AFPC was not intending to adopt the single person test. 

This was reinforced in the following paragraphs where the AFPC discussed the 

submissions put to it and the need for it to set wages having regard to the impact 

of changes in the tax/transfer system. It stated that ñinformation on recent trends in 

the disposable incomes of households reliant on minimum wages, either solely or 

in combination with income transfers, is relevant to its deliberationsò (page 52). 

312. These passages in the 2009 decision reinforced the position that the AFPC had 

first taken in 2006: family responsibilities were relevant to the setting of wage rates 

and the wages safety net, in conjunction with family payments, played a role in 

supporting the living standards of low paid workers and their families. 

313. Despite the AFPCôs references to families, it had failed to address the declining real 

and relative living standards of Australian families, especially those living in poverty.   

Conclusion 

314. To the great detriment of many Australian workers and their families, the matters of 

concern expressed in the Safety Net Review Case, 1997 were apparent on the eve of 

the transition to the Fair Work Act and are even more troubling after six years of the 

new wage setting system:  

¶ The living standards of those who relied on the wage safety net have continued 

to drift below community standards;  

¶ there are no clear objectives in wage decisions;  

¶ inequality has increased: and  

¶ childhood poverty, with all its damage to personal development and future 

prospects, had increased. 
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E.   THE CASE AGAINST THE SINGLE PERSON BENCHMARK  

315. In this section we set out ACCERôs submissions in March 2015 in support of its 

contentions that the single person criterion is contrary to the terms of the legislation 

and, more generally, inconsistent with the human rights recognised and protected 

through Australia's human rights obligations  These matters are of more than historical 

interest because they emphasise the policy and human rights aspects of minimum wage 

setting. 

316. Section 285 (1) of the Fair Work Act 2009 (the Act) requires that the FWC conduct and 

complete an annual wage review in each financial year by reviewing modern award 

minimum wages and the national minimum wage order.  In the annual wage review the 

FWC must also make a national minimum wage order to set the National Minimum 

Wage (NMW) for the year and thereby maintain a safety net of fair minimum wages; 

Part 2-6, in particular, sections 284(1), 285(2) and 294(1)(a).   

317. Section 284(1) prescribes the minimum wages objective.  The subsection requires that 

the FWC establish and maintain a safety net of fair minimum wages by taking into 

account the matters that comprise the minimum wages objective. 

318. The terms of section 284 (1) are to be given their ordinary meaning, taking into 

account the minimum wages objective and the general objects of the Act.  In 

particular, the term "safety net", which is not defined, must be given its ordinary 

meaning, informed by the minimum wages objective and the general objects of the 

Act.   

319. The terms of section 284(1), so understood, require a broad consideration of the 

employment and personal circumstances of a wide range of employees, including 

those with family responsibilities.  In particular, section 284(1)(c) requires the 

consideration of the relative living standards and the needs of the low paid with family 

responsibilities.  Each specified matter in the minimum wages objective must be taken 

into account; see Minister for Aboriginal Affairs v Peko-Wallsend Limited (1986) 162 

CLR 24. 

320. ACCER submits that: 

(a) the establishing  and maintaining of a safety net minimum wage under section 

284(1) of the Act requires the FWC to take into account the living standards 

and needs of the low paid with family responsibilities; and 

(b) the establishing and maintaining of a safety net minimum wage under section 

284(1) of the Act without taking into account the living standards and the 
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needs of the low paid with family responsibilities would be contrary to law. 

321. Section 3 of the Act, which sets out the object of the Act, includes the following: 

"The object of this Act is to provide a balanced framework for cooperative and 

productive workplace relations that promotes national economic prosperity and 

social inclusion for all Australians by: 

(a) providing workplace relations laws that are fair to working Australians, 

are flexible for businesses, promote productivity and economic growth for 

Australiaôs future economic prosperity and take into account Australiaôs 

international labour obligations; and  

(b) ensuring a guaranteed safety net of fair, relevant and enforceable 

minimum terms and conditions through the National Employment 

Standards, modern awards and national minimum wage orders; and 

é."(Emphasis added.) 

322. In order to promote "social inclusion for all Australians", when establishing and 

maintaining a safety net of fair minimum wages the FWC must take into account the 

circumstances of the low paid with family responsibilities, in particular: 

(a) their relative living standards; and 

(b) their needs. 

323. The right of an employee to remuneration that provides for the employeeôs family 

responsibilities is recognised under Australiaôs international labour obligations which s 

3 of the Act requires be taken into account.   

(a)  The United Nationsô International Covenant on Economic, Social and 

Cultural Rights, recognises a universal right  

ñé to the enjoyment of just and favourable conditions of work which 

ensure, in particular: é Remuneration which provides all workers, as a 

minimum, with é Fair wages and é A decent living for themselves and 

their families é..ò (Article 7(a)). 

(b) The International Labour Organisationôs Minimum Wage Fixing Convention, 

1970  provides in article 3: 

ñThe elements to be taken into consideration in determining the level of 

minimum wages shall, so far as possible and appropriate in relation to 

national practice and conditions, includeð 

(a) the needs of workers and their families, taking into account the 

general level of wages in the country, the cost of living, social 

security benefits, and the relative living standards of other social 

groups; 

(b) economic factors, including the requirements of economic 

development, levels of productivity and the desirability of attaining 

and maintaining a high level of employmentò 

324. Australia has ratified the International Covenant on Economic, Social and Cultural 

Rights and the Minimum Wage Fixing Convention, 1970, and these are within the 
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scope of the reference to "Australiaôs international labour obligations" in section 3(a) 

of the Act.  

325. The Universal Declaration of Human Rights also recognises that everyone who works 

has ñthe right to just and favourable remuneration ensuring for himself and his family 

an existence worth of human dignity, and supplemented, if necessary, by other means 

of social protectionò (Article 23(3)).  A minimum wages set without taking into 

account the relative living standards and needs of the low paid with family is not only 

inconsistent with recognised human rights but would be contrary to law. 

326. The object of social inclusion calls attention to the requirement to promote the ability 

of workers and their families to live in dignity and participate in society.  The 

provisions in the Act regarding the setting of the NMW should be treated as beneficial 

legislation and should not be construed or applied narrowly. 

327. The construction of the minimum wages objective is assisted by the inclusion in the 

Explanatory Memorandum to the Fair Work Bill of a reference to the fulfilling the 

election commitments made by the Government: 

"As the means for fulfilling the election commitments made by the Government 

in Forward with Fairness, released April 2007, and Forward with Fairness ï 

Policy Implementation Plan, released August 2007, this Bill provides a much 

needed opportunity to reconceptualise the legislation from first principles and..." 

(Explanatory Memorandum, Fair Work Bill 2008, page iv) 

328. Forward with Fairness, released in April 2007, provided: 

ñWorking families in modern Australia face the daily challenge of balancing the 

pressures of work with the demands of family life, pay their mortgage and 

participating in the communityé. 

Labor believes in support Australian working families.   Labor also believes in a 

fair dayôs pay for a fair dayôs worké. 

A Rudd Labor Government will guarantee a safety net of decent, relevant and 

enforceable minimum wages and conditions for working Australians. 

.... 

Decent minimum wages are central to Laborôs safety net. 

Under Labor, Fair Work Australia will review minimum wages in an open and 

transparent process conducted once each year.... 

Fair Work Australia will consider all the evidence available to it and make a 

decision which is fair to Australian working families, promotes employment 

growth, productivity, low inflation and downward pressure on interest ratesò 

(Pages 7 and 11) 

329. Further, by section 578 of the Act the FWC must, in performing functions or 

exercising powers under the Act (such as making a minimum wage order), take into 

account the need to respect and value the diversity of the work force by helping to 

prevent and eliminate discrimination on the basis of family responsibilities. Similar 
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provisions are found in sections 153, 195 and 351 of the Act.  These provisions reflect 

the intention of Parliament to prevent discrimination against (among others) 

employees with family responsibilities. The setting of wages upon the basis that 

employees are from a single household and do not have family responsibilities would 

be discriminatory.  Thus the living standards and needs of the low paid with family 

responsibilities must be taken into account by the FWC when establishing and 

maintaining safety net wages. 

330. The relative living standards and needs of the low paid with family responsibilities are 

affected by their family responsibilities.  Family responsibilities have been 

consistently recognised and accepted by national wage fixing tribunals in relation to 

the fixing of minimum wages; see, for example, ... [Chapter 2C of Working Australia, 

2015: wages, families and poverty].  In the absence of anything in the terms of the Act 

or in the extrinsic materials to suggest that, in setting minimum wages, the Act would 

permit a departure from past practice, it must be presumed that Parliament did not 

intend to change the basis upon which wages had been set for more than a century. 

331. The setting of award wage rates is covered by Part 2-3 of the Act, in particular, sections 

134(1) (which prescribes the "modern awards objective") and 139.  Section 284(2) 

provides that the minimum wages objective applies to the "setting, varying or revoking 

[of] modern award wages".  For the reasons set out in the foregoing paragraphs, 

ACCER further submits that: 

(a) the setting and varying of award safety net wages under Part 6-2 of the Act 

requires the FWC to take into account the living standards and needs of the 

low paid with family responsibilities; and 

(b) the setting and varying of award safety net wages under Part 6-2 of the Act 

without taking into account the living standards and the needs of the low paid 

with family responsibilities would be contrary to law. 

 

F.   THE ANNUAL WAGE REVIEW DECISION, MAY 2016  

Introduction 

332. The purpose of this section is to provide an outline of the May 2016 decision and to 

deal with some matters which, in our view, require a response.  It does not cover all of 

the issues of importance because some of them are dealt with in context in other 

sections of this book.  In particular, the application of the FWC's policy on wage 

relativities and the impact of that policy on its decision making is covered in Chapter 
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1D, which is concerned with the FWC's failure to address poverty in families.  The 

application of the FWC's policy to maintain award relativities has meant that no 

priority has been given to meeting the unmet needs of the low paid. 

333. One issue that arises from the decision by the FWC to apply its award relativities 

policy is whether the application of that policy might be justified or excused on the 

basis of some other factors, considerations or circumstances.  In this regard, we need 

to consider the FWC's  "overall assessment ... that the relative living standards of 

NMW and award-reliant employees have improved a little over recent years" (at 

paragraph 67).  This assessment needs to be considered in the context of a major error 

in the May 2016 decision regarding changes in relative living standards.  We will 

return to this matter after outlining some of the issues raised in the wage review. 

The claims and issues     

334. The FWC awarded a uniform 2.4% increase in the NMW and award wage rates.  This 

equated to an increase of $15.80 per week in the NMW.  At the base wage rate for 

trade-qualified workers, the C10 rate in the Manufacturing and Associated Industries 

and Occupations Award, it equated to $18.40 per week.   

335. The ACTU had sought a flat dollar increase of $30.00 per week in the NMW and 

award wage rates up to, and including, the C10 rate (at which it was equal to 3.9%) 

and an increase of 3.9% in all wage rates above the C10 rate.  It argued that:  

ñ... a hybrid increase best balances the various considerations that the Panel 

must take into account. It would ensure that the largest wage rises, in 

percentage terms, go to the lowest paid workers. At the same time, it would 

prevent any further erosion of the skill-based wage relativities above the C10 

tradespersonsô rateò. (ACTU submission, March 2016, paragraph 12.) 

336. ACCER sought dollar, not percentage, increases: $25.10 per week in the NMW and 

$19.00 per week in all award rates, with no award rate to be less than the NMW.  This 

was the first time under the current wage fixing system that ACCER had sought a flat 

money increase in award wages.  It did so against the background of five consecutive 

decisions to award uniform percentage increases.  In 2010 ACCER sought a 

percentage increase in minimum wage rates and presented a case for the base wage 

rate for a cleaner to be adopted as an interim rate for the National Minimum Wage, 

pending the completion of a research program designed to identify the needs of workers 

and their families.  From 2012 to 2015 ACCER had made similar claims to the ACTU, 

but with a lower amounts being sought.  From 2011 ACCER has sought an extra 

increase in the NMW, with a view to increasing the NMW to the base wage for cleaners.   



THE AUSTRALIAN WAGE SETTING FRAMEWORK   103 

 

337. Consistent with its objective of assisting those most in need, in 2016 ACCER flagged 

its priorities in the event that the FWC had a different view about the economic 

circumstances: 

"ACCER submits that the claims are economically prudent.  However, if the 

FWC finds that there are economic reasons not to grant the claims as sought, 

ACCER seeks that priority be given to increasing the lowest wage rates, i.e. 

supporting the most needy.  The unmet needs of workers across the wage 

classifications are not uniform and priority should be given to lower paid 

workers who are living in, or are at risk of, poverty.  This means that priority 

should be given to adjusting the NMW." (ACCER submission, March 2016, 

paragraph 7) 

338. ACCER's concern with the adjustment of the NMW was consistent with the scheme 

of the Fair Work Act 2009.  The legislation requires that the FWC first determine the 

NMW according to specified statutory criteria and to take that rate into account when 

setting award rates under different, but similar, statutory criteria.  The NMW is the 

floor in the Australian minimum wage system on which award wage rates are then set 

by reference to skills, responsibilities, work values, etc in the various award 

classifications.  The NMW and award wage rates are conceptually and legally 

distinct.   

339. ACCER's submission relied on passages from the FWC's previous decisions 

regarding poverty and a decent standard of living which recognise that full time 

workers have a reasonable expectation of a standard of living that will be in excess of 

poverty and one which will enable them to purchase the essentials for a ñdecent 

standard of livingò and engage in community life, assessed in the context of 

contemporary norms; see section B of this chapter and Chapter 1D. We have 

described this as the operational objective of the NMW. 

340. The NMW should be set, subject to a proper weighting of economic considerations, 

so as to provide full time workers with a standard of living that will be in excess of 

poverty and one which will enable them to purchase the essentials for a "decent 

standard of living" and engage in community life, assessed in the context of 

contemporary norms. Further objectives will apply in relation to the setting of award 

wage rates, with award wages being based on the NMW.  In awards covering lower 

skilled occupations the lowest rate might be the NMW, but for other awards the 

lowest might exceed the NMW by a substantial margin. 

Applying the operational objective: two matters unresolved 

341. A further purpose of ACCER's submission was to seek clarification of the application 
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of the basic operational objective outlined above.  There were three matters raised. 

342. First, ACCER asked the FWC to identify the workers and the families who it believed 

have the reasonable expectation of a standard of living that will be in excess of 

poverty and one which will enable them to purchase the essentials for a decent 

standard of living.  This followed the FWC's view in its June 2015 decision (at 

paragraph 338) that it is not possible for the NMW and award rates "to ensure that 

every employed family, whatever their composition, has sufficient income to meet 

their material needs".  This is clearly the case, but the FWC did not suggest which 

families would be supported with an income sufficient to meet their material needs, or 

which families had a reasonable expectation of a standard of living in excess of 

poverty.  ACCER sought a response to this issue and put reasons as to how it should 

be answered.  The May 2016 decision did not acknowledge or address this important 

issue.  

343. Second, ACCER raised an ancillary issue to the first matter.  The issue related to a 

submission by ACOSS which it had made over a number of years, including in each 

case under the Fair Work Act, the origins of this which are discussed in section D 

above The substance of its submission was that the minimum wage system should 

provide the single worker with a decent standard of living, but that it should operate 

so as to prevent families from falling into poverty.  It should be noted that the 

protection of families against poverty as argued by ACOSS does not identify the 

families who will come within the scope of that protection; i.e. they do not answer the 

kind of question posed in the previous paragraph.  ACCER could not support the 

ACOSS position because it proposes a standard of living for workers with family 

responsibilities that is less than a decent standard of living; and it proposes a standard 

that is inconsistent with recognised human rights.  The more fundamental question of 

whether or not minimum wages should be set by reference to the single person 

criterion had been resolved in the June 2015 decision against such a test.  However, 

there were no express views in that decision on the questions of whether the 

reasonable expectation to a decent standard of living extended to workers with family 

responsibilities and whether workers with family responsibilities would be only be 

protected against poverty.  ACCER sought an express response from the FWC.  The 

FWC did not make an express response, but its response at paragraph 396 of the May 

2016 decision about the way in which it goes about setting implies that the distinction 

drawn by ACOSS has been rejected.    
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344. Third, ACCER asked the FWC to address is an important question in regard to single 

breadwinner couple parent families who are within the scope of the protection 

intended by the formulation, but who are living in poverty and do not have a decent 

standard of living.  In the application of the operational objective and in order for the 

family to escape poverty and achieve a decent standard of living, is the sole 

breadwinner required to work overtime or get a second job and/or is the "stay at 

home" parent required to obtain employment?  ACCER had presented the negative 

case to this question in 2016 and earlier submissions.  It has argued that the NMW 

should be set on the basis that the sole breadwinner is not required to work overtime 

or get a second job and/or that the "stay at home" parent is not required to obtain 

employment in order for the family to stay out of poverty and achieve a decent 

standard of living.  The May 2016 decision was silent on this important matter.  

A major error in the May 2016 decision. 

345. The decision in May 2016 made on the basis of the FWC's policy of maintaining award 

relativities.  However, it appears that the FWC sought to support the decision by 

reference to its "overall assessment ... that the relative living standards of NMW and 

award-reliant employees have improved a little over recent years, although the relative 

position of low-paid workers has deteriorated over the past decade. Many have low 

levels of disposable income" (paragraph 67). This conclusion is echoed in paragraph 98: 

"Despite some recent improvement in the relative living standards of NMW and award-

reliant employees, the relative position of low-paid workers has deteriorated over the 

past decade."   

346. The basis, or at least the major basis, of the conclusion of rising living standards over 

recent years is found in Chapter 5 of the FWC's decision, in particular Table 5.7 which 

compared the disposable incomes and poverty lines for various households at December 

2010 and December 2015. Table 5.7 showed that there had been a very substantial 

increase in the living standards of wage-dependent households over the five years to 

December 2015. The FWC said:  

ñIt [Table 5.7] shows that over the five years to December 2015, the disposable 

income of households with a member earning the C14 or C10 award rate has 

increased by between 7 to 12 percentage points as a portion of the 60 per cent 

median income poverty line, other than for single-earner households without 

children where the increase has been 5 to 7 percentage points with NSA [Newstart 

allowance] and 2 to 3 percentage points without NSA.ò (Paragraph 436) 

347. On the face of it, this passage could dispel concerns about the application of the uniform 
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percentage policy because it appeared there were some factors in operation that had 

given targeted support to low paid workers and their families. 

348. However, the conclusion that there had been such an improvement in living standards by 

reference to poverty lines was patently erroneous to those who have followed the data in 

earlier decisions by the FWC.  The error was caused by the FWC using the wrong 

figures for December 2010.  The poverty lines claimed for December 2010 were in fact 

similar to those calculated elsewhere for December 2014 (which appear in Table 5.6 of 

the FWC's decision).  This meant that the poverty lines used for December 2010 were 

substantially higher than the correct figures, which meant that the margins between 

disposable incomes and relevant poverty lines were overstated by a substantial amount.  

The extent of poverty among families in December 2010 was overstated.  Given that 

error, the comparison incorrectly showed a substantial increase in relative living 

standards and a substantial reduction in poverty over the five years to December 2015.  

This is not a case of errors being buried in a set of figures and having no consequence. 

In fact, the FWC drew attention to them and relied on them. 

349. By a letter dated 24 June 2016 to the President of the FWC, ACCER drew attention to 

this error and sought a correction: 

"Australian Catholic Council for Employment Relations (ACCER) notes that a 

significant factor in the Panelôs decision not to provide further support for low 

paid workers, whether covered by the National Minimum Wage or award wage 

rates, was the Panelôs óoverall assessment ... that the relative living standards of 

NMW and award-reliant employees have improved a little over recent years, 

although the relative position of low-paid workers has deteriorated over the past 

decade. Many have low levels of disposable incomeô(paragraphs 67, 98 and 436 

refer). 

The Panelôs conclusion in this regard, is based on erroneous data regarding the 

ratio for household disposable income to a median income poverty line, which is 

outlined in Table 5.7 in paragraph 436 of the decision. The error in the table is in 

the use of incorrect figures for the poverty lines for December 2010. It appears 

that the figures used were those for December 2014.   

ACCER asks that you bring this information to the attention of the Panel and 

respectfully requests that the figures in Table 5.7 and associated paragraphs are 

corrected by the Panel issuing an amended or supplementary decision." 

(https://www.fwc.gov.au/documents/sites/wagereview2016/correspondence/accer-

corro-awr1516.pdf) 

350. By a Statement issued on 26 July 2016 ([2016] FWCFB 5047) the FWC said: 

"[6] It is desirable to correct the public record and we express our appreciation to 

ACCER for drawing the matter to our attention. The Panel is informed by 

Commission staff that there was an error in the calculation of the figures for the 

December 2010 poverty lines in Table 5.7 of the Decision. As a result, the 
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December 2010 ratios to disposable income in Table 5.7 are also incorrect, as is 

the description in paragraph [436] of the change in disposable income from 

December 2010 to December 2015 as shown by Table 5.7. Commission staff have 

advised that the December 2010 poverty lines were calculated with a median 

equivalised disposable household income figure from the ABS Household Income 

and Wealth catalogue for 2009ï10 that was inflated to 2013ï14 dollars by the 

Consumer Price Index. The error was that the inflation of this figure was not taken 

into account when the poverty lines were calculated." 

ñ[9] The Panel does not share ACCERôs view as to the significance of the error in 

Table 5.7. The Panel observes that it had regard to a range of factors [footnote] in 

reaching its ñoverall assessment é that the relative living standards of NMW and 

award-reliant employees have improved a little over recent years, although the 

relative position of low-paid workers has deteriorated over the past 

decade.ò[Footnote] Further, for reasons outlined above, it would not be 

appropriate to correct the error in the published Table under the slip rule. Nor 

would it be open to the Panel to issue any amended or supplementary decision 

even if the Panel had been minded to do so.ò 

351. There are two matters raised by the FWCôs response in the July 2016 Statement: the 

relevance of the error and the process used for the gathering of evidence.  We will 

respond later in this section to the issues raised by the process for gathering evidence.  

We now turn to the corrected data and the FWC's view on recent changes in relative 

living standards. 

352. The Table in the Statement of 26 July 2016 corrects the errors in Table 5.7 of the May 

2016 decision. In the revised table published in the Attachment to the Statement not one 

of the 12 households reliant on the NMW or the C10 award rate had an increase in their 

living standards relative to the poverty line as calculated by the FWC and, by extension, 

relative to the FWC's calculation of the underlying median equivalised disposable 

household income.   

353. The significance of the error is illustrated by the position of the NMW-dependent single 

breadwinner family of a couple with two children.  The erroneous data used in Table 5.7 

had the same family as being 19% below the poverty line in December 2010 and 

improving to 12% below in December 2015.  The revised Table in the Statement has the 

family 11% below the poverty line in December 2010 and 12% below in December 

2015.  This means that the situation worsened for this family over the five years.  In the 

case of the single NMW-dependent worker the incorrect figures in Table 5.7 had an 

improvement from 4% above to 13% above the poverty line, whereas the corrected table 

shows that the margin over poverty fell from 15% to 13% over the five years.  In the 
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case of the single C10-dependent adult the corrected figures showed that the margin 

over poverty fell from 31% to 28%.  

354. Paragraph 9 of the July 2016 Statement has two footnotes.  The first is "For example, 

see [2016] FWCFB 3500 at paras [57]-[66]".  The second footnote is ñ[2016] FWCFB 

3500 at para. 67. See also the full range of data and considerations in Chapter 5 

Relative Living Standards and the Needs of the Low Pay."   

355. This paragraph claims that there was other evidence summarised in paragraphs 57-66 

and in Chapter 5 which supports the conclusion that relative living standards had 

improved.  Importantly, it means that the other evidence should be preferred even 

though the corrected table shows a deterioration in relative living standards. 

356. The FWCôs Statement of 26 July 2016 does not explicitly address ACCERôs view that 

the FWCôs conclusion erroneous data was a significant factor in the Panelôs decision 

not to provide further support for low paid workers, but it implicitly reinforces 

ACCER's conclusion that the finding of an overall increase in living standards was a 

significant factor in not providing extra assistance to low paid workers or, to put it 

another way, in justifying the application of the relativities policy. 

357. We now turn to these other matters to see if they support the contention that the 

relative living standards of NMW and award-reliant employees have improved a little 

over recent years.  The term "recent years" is not precise and the FWC has not 

purported to use it in a precise way.  We will regard the FWC's use of the term to 

cover the five years to December 2015, but, as a shorter period could still be regarded 

as recent we will refer to shorter time periods where appropriate. 

The format of the May 2016 decision 

358. Before turning to the evidence regarding changes in relative living standards we set 

out an overview of the structure of the May 2016 decision.  The decision has a similar 

format to earlier decisions.   

359. Chapter 1 of the May 2016 decision contained a range of preliminary matters 

(paragraphs 1 to 33) and an overview of the matters that it is required to take into 

account: the economic environment (paragraphs 34 to 52), social considerations 

(paragraphs 53 to 76) and whether its decision would have any impact on collective 

bargaining (paragraphs 77 to 81).  The last part of chapter (from paragraph 82) 

contains a reference to the various submissions by the parties, a summary of some 

economic and social aspects and finishes with the FWCôs conclusions in respect of 

the NMW and award rates: 
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[101] The general economic climate is robust, with some continued 

improvement in productivity and historically low levels of inflation and wages 

growth. The prevailing economic circumstances provide an opportunity to 

improve the relative living standards of the low paid and to enable them to 

better meet their needs. The level of increase we have decided upon will not 

lead to inflationary pressure and is highly unlikely to have any negative impact 

on employment. It will, however, mean a modest improvement in the real 

wages for those employees who are reliant on the NMW and modern award 

minimum wages.   

[102] We have determined that it is appropriate to increase the NMW. The 

factors identified above have led us to award an increase of 2.4 per cent. The 

national minimum wage will be $672.70 per week or $17.70 per hour. The 

hourly rate has been calculated by dividing the weekly rate by 38, on the basis 

of the 38-hour week for a full-time employee. This constitutes an increase of 

$15.80 per week to the weekly rate or 41 cents per hour to the hourly rate. 

[103] Having regard to the proposed NMW and the other relevant 

considerations, we also consider that it is appropriate to adjust modern award 

minimum wages. 

[104] As to the form of the increase, past flat dollar increases in award 

minimum rates have compressed award relativities and reduced the gains from 

skill acquisition. The position of the higher award classifications has reduced 

relative to market rates and to average earnings and has fallen in terms of real 

purchasing power. A uniform percentage increase will particularly benefit 

women workers, because at the higher award classification levels women are 

substantially more likely than men to be paid the minimum award rate rather a 

bargained rate. These matters have led us to determine a uniform percentage 

increase. The considerations to which we have referred have led us to increase 

modern award minimum wages by 2.4 per cent."  (Emphasis added) 

360. The FWCôs decision to award a 2.4% increase in the NMW and award rates is based 

on the "factors identified above" in paragraph 102 regarding the NMW and the 

ñconsiderations to which we have referredò in paragraph 104 regarding award rates.  

The factors and considerations are in paragraphs 34 to 101 of the decision.    The 

economic factors and considerations leading to the conclusion in paragraph 101 that 

the "general economic climate is robust" are based on Chapter 4 of the decision, 

entitled "The Economy".  The social factors and considerations referred to in Chapter 

1 draw on matters in Chapter 5, entitled "Relative Living Standards and the Needs of 

the Low Paid". 

361. A critical part of the FWCôs summary of social considerations is in paragraph 67: 

ñ[67] Our overall assessment is that the relative living standards of NMW and 

award-reliant employees have improved a little over recent years, although the 

relative position of low-paid workers has deteriorated over the past decade. 

Many have low levels of disposable income. Some low paid award-reliant 
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employee households have levels of disposable income which places them 

below the poverty line. The current environment of low inflation and low wages 

growth generally provides an opportunity to provide a moderate improvement in 

the relative living standards of the low paid and to better meet their needs. The 

requirement to take into account relative living standards and the needs of the 

low paid supports an increase in the NMW and modern award minimum wages." 

362. The ñlow paidò are regarded as those with earnings less than two-thirds of median 

(adult) ordinary time earnings; see paragraphs 358-70.  This level was in excess of the 

C10 rate fixed for trade-qualified workers.  It was estimated by the ACTU that up to 

75% of all award-reliant workers were below the C10 rate.  The term award-reliant is 

used in a narrow sense: in order to be regarded as award reliant the worker's wage 

must be only that prescribed in the award, and not a dollar more.  There are many 

more whose higher agreed wage rate is set by reference to the award rate.   

363. The low paid could be low paid by reason of them only being paid the NMW or the 

applicable award rate or because their actual wage rate (set by a collective or an 

individual agreement) is low paid.  A worker and his or her family may be low paid 

and living in poverty despite being able to secure a wage that is in excess of the 

minimum safety net wage.  While the FWC refers in paragraph 67 to some low paid 

award-reliant employee households having levels of disposable income which place 

them below the poverty line, we should  recognise that there are workers with family 

responsibilities who are paid above the award minimum and also living in poverty.  

The direction in the Fair Work Act for the FWC to take into account the needs of the 

low paid means that our inquiries must extend to those working families who are 

living in poverty and unable to secure a decent standard of living even though the 

breadwinner is paid in excess of the minimum wage rate.  References to the position 

of award-reliant workers are useful and necessary in order to identify where the wages 

safety is currently placed and where it should be placed, but the legislation requires 

that attention be given to the low paid.  It is the needs and relative living standards of 

the low paid that the FWC has to consider and address.    

Chapter 5: relative living standards and the needs of the low paid 

364. Chapter 5 of the May 2016 decision, entitled Relative Living Standards and the Needs 

of the Low Paid, is broadly divided into sections on relative living standards and the 

needs of the low paid, although there is an inevitable overlap in the consideration of 

these matters.  The section on relative living standards starts at paragraph 371: 
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"[371] The Panel is required to take into account the relative living standards of 

those on the NMW and those on modern award minimum wages. This 

requirement relates to all modern award minimum rates, not just to those that fall 

below a threshold of low pay. Our consideration of relative living standards 

focusses on the comparison between award-reliant workers and other employees, 

especially non-managerial employees, but does not exclude comparison with other 

groups. We consider measures of both earnings and disposable incomes.  

[372] There is no doubt that the low paid and award reliant have fallen behind 

wage earners and employee households generally over the past two decades, 

whether on the basis of wage income or household income. ...." 

365. The distinction between wage income and household income is reflected in the 

structure of the following paragraphs, with the FWC first considering a wide range of 

matters concerning relative wages and their changes over time.  The data show that 

minimum wage rates have lost relativity with average wage rates, but that in recent 

years the trend has been arrested somewhat.  This data is fundamental to the 

understanding of the relative living standards of the low paid, including those who are 

low paid and rely on the NMW or an award wage, and their changes over time.  

Although tax and transfer changes are relevant to the living standards of the low paid, 

they are typically much less important than wage rates.    

366. Of particular importance in providing an understanding of the changing position of 

low income workers and minimum wage-dependent workers is the relationship 

between their wages and measures of average or median earnings, which are 

sometimes referred to as the "bite" of minimum wage rates into the community-wide 

measures of median and average incomes.   

367. Table 5.3 shows that from August 2004 to August 2014 the ratio of the NMW/C14 

award rate to median weekly earnings of full-time workers fell from 58.4% to 53.4%.  

The loss of relativity over the last four years to August 2014 was marginal, 53.6% to 

53.4%, but within that time the figures were above and then below that slight trend.  

Table 5.4 shows that the NMW/C14 award rate fell from 44.7% to 43.8% per cent of 

Average Weekly Ordinary Time Earnings (AWOTE) over the five year period 

November 2010 to November 2015.  However, in the three years to November 2015 

there was a slight increase in the bite: from 43.4% to 43.8%.   

368. The median and average figures show that, in regard to the basic determinant of 

relative living standards, wages, there has been no, or no significant, increase in the 

relative position of low paid workers over the past three to five years.  

369. From paragraph 390 the FWC considers household incomes and the disposable 
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incomes of award-reliant workers, which involves the consideration of the impact of 

taxes and transfers on the living standards of workers and wage-dependent 

households.  The following appears under the side heading "Household incomes": 

"[397] The relative living standards of employees on the NMW and award-

reliant employees are affected by the level of wages that they earn, the hours 

they work, tax-transfer payments and the circumstances of the households in 

which they live. The net effect of these factors is summarised in the notion of 

equivalised household disposable income. It is therefore necessary to have 

regard to a range of measures of the relative living standards of the low paid and 

the household circumstances in which they live." (Footnote omitted.) 

370. The following paragraphs refer to the composition of households and the households 

in which low paid workers are living.  The FWC then referred to the impact of 

minimum wage decisions on low paid workers and inequality in earnings.   

[411] As the Panel has previously noted, in relation to the slow relative growth 

of award wages between the longer period of 2002ï2012, ñthe concentration of 

award-reliant employees in the lower deciles of the earnings distribution, the 

relatively slow rate of increase in the value of awards, and the influence of 

award rate changes on nearby bargained rates all point towards some direct 

contribution from AWR decisions to rising inequality of earnings." (Footnotes 

omitted, emphasis added.)  

371. This paragraph accepts a connection between wage review decisions and increasing 

inequality, to which we return in Chapter 5E.  The paragraph is followed by a section 

dealing with transfer payments and their changes over recent years.  It includes the 

extent to which transfer payments might have offset changes in wage levels in wage-

dependent families.  Paragraphs 419 to 421 concern parts of ACCERôs submission.   

372. At paragraph 421 the FWC referred to Table 10 of ACCER's March 2016 submission, 

which compared changes in the NMW, AWOTE and household disposable income 

(per head, seasonally adjusted) as calculated by the Melbourne Institute of Applied 

Economic and Social Research (Melbourne Institute) over the period 2001 to 2016, 

including data for each of the years in between.  The point of paragraph 421 in the 

decision was that over the five years to January 2016 the NMW increased by more 

than household disposable income: the increases were 15.3% and 13.5%, respectively.  

The FWC also referred to ACCER's figures showing that AWOTE increased by 

17.7% over the same period. 

373. There are two aspects of the FWC's comparison of the changes in the NMW and 

household disposable income.  First, it compares the pre-tax NMW and household 

disposable income, which is not a pre-tax figure.  To compare like with like, we 
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should refer to the post-tax NMW increase of 13.8%, which is barely above the 

comparator.    

374. Second, the FWC's own calculations of household disposable income are to be 

preferred to the Melbourne Institute's over the five year period. Melbourne Institute's 

figures.  The FWC's figures are derived from data published every two years by the 

Australian Bureau of Statistics (ABS).  Like the Australian Fair Pay Commission 

before it, the FWC uses the Melbourne Institute's figures to adjust the ABS figures to 

cover the periods since the survey years: they provide the basis of estimated current 

levels, with those estimates being revised following successive releases of ABS data.  

In the five year period to December 2015 there were two ABS surveys, for 2011-12 

and 2013-14, that were the primary measures of changes in median living standards 

and the changes in the living standards of different kinds of households.   

375. The FWC's own figures, based on ABS data, are a better guide to the changes in 

relative living standards in recent years.  FWC's revised table in the July 2016 

Statement shows that the poverty line, and therefore median equivalised disposable 

household income, increased by 14.9%.  By comparison the gross NMW increased by 

15.3% while the net NMW increased by 13.8%.  This was shown in Table 28 of 

ACCER's March 2016 submission and is shown in Table 28 in Chapter 8 of this book.  

Comparing like with like, i.e. the NMW after tax and the FWC's measure of 

community-wide disposable income, the data shows a decline in relative value of the 

NMW over the five year period.   

376. At paragraph 421 the FWC refers to data from the Commonwealth concerning the 

impact of family assistance measures over the five years  to January 2016.  The 

figures showed that for most household types the increase in family assistance had 

been greater than the increase in the NMW.  This is borne out in the corrected table in 

the July 2016 Statement, which shows that families with children generally fared a 

little better than a single worker, but the overall effect of wages and family transfers 

did not maintain the living standards of families over the five years. 

377. The FWC's consideration of the needs of the low paid starts at paragraph 423, with a 

discussion of income inequality within the community generally. From paragraph 428 

there is a discussion of poverty lines.  At paragraph 434 Table 5.6 shows the position 

of 12 wage-dependent households relative to their poverty lines at December 2014 

and December 2015.  

378. Table 5.6 shows that over the year to December 2015 there was no change in the 
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position of the NMW-dependent single breadwinner of a couple and two children 

relative to their poverty line.  In both years the family was at 88% of its poverty line.  

Eight of the other households had no change, but three had a one percent increase 

over this period.  At the C10 wage level the single breadwinner of a couple and two 

children had a one percent increase, from 95% to 96%. Two other C10-dependent 

households in Table 5.6 had a one percent improvement over that period.  Nine 

households were unchanged over the year to December 2015.  In general, Table 5.6 

shows no significant improvement in relative living standards over the year to 

December 2015. 

379. Table 5.7, at paragraph 436, covers the same households over the period December 

2010 to December 2015.  We have discussed this previously.  The single adult 

poverty line was $504.00 per week in Table 5.7, but the correct figure in the July 

2016 Statement was $455.57 per week.  This error of 10.6% infected all of the 

calculations.  The NMW-dependent couple with two children originally shown to 

have risen from 81% to 88% of the poverty line had actually fallen from 89% to 88% 

of the poverty line over the five years to December 2015.  The same kind of family, 

but dependent on the C10 award rate, was originally shown to have risen from 88% to 

96% of the poverty line had, in fact, fallen from 97% to 96% over the five years.   

These corrected figures show a decrease in relative living standards for all NMW-

dependent households, save for the dual earner couple with no children, who 

experienced no change.  At the C10 level all households recorded a decrease in 

relative living standards. 

380. The next section of Chapter 5 of the May 2016 decision that bears on the FWC's claim 

in the Statement of July 2016 that the conclusion that there had been an improvement 

in living standards in recent years could be supported by reference to other matters is 

in the section dealing with stress and financial deprivation.  The evidence here is 

limited, but clear; and it is to the contrary of the view that there had been an 

improvement.  After reviewing reported changes since 2010 the FWC said: 

"[447] The surveys (as variously measured) each show that financial stress is 

higher for low-paid individuals and households than their higher-paid 

counterparts. The 2014 data suggests that financial stress reported has risen more 

for the low-paid than for all households or individuals in the most recent years." 

381. The FWC's conclusions in relation to relative living standards and the needs of the 

low paid are at paragraphs 448 to 463 of the May 2016 decision.  The last four 

paragraphs summarise the pertinent evidence and state the conclusion on changes in 
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recent years.  It is evident that Table 5.7 in its original form was a critical 

consideration because the text of the commentary on Table 5.7 is repeated in 

paragraph 460. 

[460] Over the five years to December 2015, the disposable income of 

households with a member earning the C14 or C10 award rate has increased by 

between 7 to 12 percentage points as a proportion of the 60 per cent median 

income poverty lines, other than for single-earner households without children 

where the increase was between 2 and 7 percentage points. However, the ratio of 

AWOTE to the 60 per cent median income poverty lines has, in each case, 

increased by more than for the award-reliant households over that period. 

[461] New information from financial stress measures for 2014 is available from 

the HILDA Survey and the GSS survey. The 2014 data finds a slightly higher 

proportion of low-paid persons or households are reporting financial stress. 

[462] Notwithstanding an improvement in their absolute position, the low paid 

and award reliant have fallen behind wage earners and employee households 

generally over the past decade, whether measured on the basis of wage income or 

household income. That conclusion arises from a consideration of movements 

over the past two decades in real wages, the ratio between the minimum wage and 

median earnings, increased earnings inequality measured by reference in earnings 

growth and growth in real household disposable income at various  points within 

the earnings distribution and a rising Gini coefficient. 

[463] Our overall assessment is that the relative living standards of NMW and 

award-reliant employees have improved a little over recent years, although the 

relative position of low-paid workers has deteriorated over the past decade. Many 

have low levels of disposable income. Notwithstanding some recent improvement 

in their position and the operation of the tax- transfer system, some low-paid 

award-reliant employee householdsðsingle-earner couples without children, and 

single-earner couples with one or two children, earning either the NMW or C10 

where the non-earning partner is not in the labour forceðhave household 

disposable incomes less than the 60 per cent of median income poverty lines. The 

requirement to take into account relative living standards and the needs of the low 

paid supports an increase in the NMW and modern award minimum wages." 

382. The error in Table 5.7 is the basis for the errors in paragraphs 436 (which includes 

Table 5.7) and 460.  It is also the basis of the error in paragraph 463, where it is noted 

that some families who are living in poverty have had some recent improvement in 

their position.  These conclusions in Chapter 5 were the basis of the summary 

conclusion in paragraph 67 in Chapter 1, to which we referred earlier.   

Conclusion regarding the reasons for decision in May 2016 

383. There are three conclusions, among others, that we should draw from the May 2016 

decision. 

384. First, an analysis of the matters in Chapter 5 of the May 2016 decision and the 

correction of Table 5.7 in the July 2016 Statement do not support the claims in the 
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decision and in the Statement that the relative living standards of NMW and award-

reliant workers have improved over recent years. 

385. Second, in deciding that a 2.4% increase should be applied to the NMW and the 

award wage rates, the FWC conflated what should have been two separate wage 

setting processes.  We referred earlier to the FWC's references to "factors" in regard to 

the NMW and "considerations" in regard to award increases.  A review of the May 

2016 decision demonstrates that there is, however, no discernible list of factors 

relevant to the decision to award a 2.4% increase in the NMW and no discernible list 

of considerations relevant to the decision to increase award rates by 2.4%.  There are 

no identifiable factors that relate to the NMW and no identifiable considerations that 

relate to award wages in the summary paragraphs in Chapter 1 and the substantive 

discussions of the economic and social issues in Chapter 4 and Chapter 5, 

respectively.  It is clear that the FWC was considering the setting of a uniform figure 

for the NMW and award rates. Although the FWC refers to "factors" in regard to the 

NMW and "considerations" in regard to award rates, nothing turns on this distinction.  

This is, in our view, contrary to the requirement of the Fair Work Act  that the NMW 

be set independently of award rates of pay.  

386. Third, in regard to the decision to maintain existing wage relativities, there is nothing 

in the FWC's reasons that considers, either explicitly or implicitly, the benefits of such 

a decision, the benefits of an alternative outcome and the balancing of those 

considerations. There was no consideration of matters that bear on the continued 

application of the policy and the obligation to take into account the needs of the low 

paid.    

The FWC's source of evidence 

387. We referred earlier to two matters arising from the July 2016 Statement.   The first 

related to the relevance of the error in Table 5.7 and the FWC's assessment about 

relative living standards over recent years.  The second matter arising from the 

Statement relates to the way in which the FWC gathered evidence in the wage review.  

It is a matter of general importance because it concerns the evidence upon which the 

FWC makes its decisions, the access that parties have to that evidence and their capacity 

to respond to it.   

388. The contents of Table 5.7 were of critical importance to an assessment of the relative 

living standards and the needs of the low paid and the FWC's obligation to take them 

into account in setting a safety net of fair minimum wages.  The first time any party saw 
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this evidence was when the decision was published.  No party had an opportunity to 

comment on the evidence in that table and to provide alternative data.  This is apparent 

from the Statement.   

389. The FWC explained in the Statement that the error had arisen from information supplied 

by "Commission staff", suggesting that the members of FWC were not responsible for 

the error, even though its members must have considered this material and its relevance 

when drafting the commentary on Table 5.7 in paragraph 436, which we quoted earlier.  

Presumably, the reference to Commission staff is a reference to the Workplace and 

Economic Research Section of the Tribunal Services Branch of the FWC and not the 

personal staff of the members of the FWC.   

390. It is not unknown for courts and tribunals to make errors in their calculations when 

drawing together evidence presented to them.  The source of the error might be the 

judge or other arbitrator or it might be the personal staff of the judge or the arbitrator 

working under direction and for whom the decision-maker takes responsibility, as if the 

decision was his or her own decision.  In explaining the source of the error, the FWC 

has revealed a process that lacks transparency and prevents parties from having the 

opportunity to respond to potentially relevant material.   

391. The erroneous calculations adopted by the FWC were not part of the evidence formally 

before the FWC and were compiled by persons who were not on the personal staff of the 

members of the FWC who were deciding the issues.  No party appearing before the 

FWC had access to this material.     

392. Of course, the FWC is entitled to seek out evidence; and it should do so if it believes 

that further evidence would assist it to carry out its statutory function.  Since 2005 the 

decision making process under the national minimum wage setting has been  

inquisitorial, not adversarial.  The issue is whether and how that evidence should be 

disclosed and what opportunities the parties should have to comment on it.   

393. The obtaining and use of the erroneous material did not, in our view, comply with the 

relevant provisions of the Fair Work Act. Section 289 enables the making of 

submissions by persons and bodies to the wage review process and provides that the 

"FWC must publish all submissions made to the FWC for consideration in the review" 

(subsection (2). Subsection (5) provides "The FWC must ensure that all persons and 

bodies have a reasonable opportunity to make comments to the FWC, for consideration 

in the review, on the material published under subsections (2) and (3)."  Section 291(1) 

of the Act provides "If the FWC undertakes or commissions research for the purposes of 
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an annual wage review, the FWC must publish the research so that submissions can be 

made addressing issues covered by the research" and subsection (2) requires that "The 

publication may be on the FWCôs website or by any other means that the FWC 

considers appropriate". Section 577 of the Fair Work Act states that the FWC "must 

perform its functions and exercise its powers in a manner that ... is fair and just ... and ... 

is open and transparent ...". 

394. The issue raised is an important one about the way in which the annual wage reviews are 

conducted.  The 2017 decision should include an appropriate response to these issues. 
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CHAPTER 3   

SAFETY NET WORKERS HAVE SUFFERED REAL WAGE CUTS  

  

 

A.   REAL WAGE CHANGES 1997 - 2017       

395. The first step in evaluating the impact of minimum wage decisions on workers is to 

compare the arbitrated wage increases with changes in price levels as measured by the 

Consumer Price Index (CPI).   Table 1 shows safety net wage adjustments by reference 

to a range of starting points on 1 January 2001 and compares them with a total CPI 

increase of 50.5%.  The wage rates include the Federal Minimum Wage (FMW), which 

became the National Minimum Wage (NMW) in 2010, and the C10 award 

classification, which applies to trade-qualified workers.  Unless we refer specifically to 

a period prior to 2010 the term NMW will include the FMW. 

396. The increases awarded by successive tribunals were either money or percentage 

increases. Money increases, rather than percentage increases, were awarded in each 

wage decision from January 2001 to 2010.  Since then percentage increases have been 

awarded.  Because of a concern for declining relativities between wage classifications, 

in 2001 an extra $2.00 per week was awarded by the Australian Industrial Relations 

Commission (AIRC) to classifications above $490.00 per week, and a further $2.00 per 

week for those above $590 per week.  Yet in 2003 classifications in excess of $731.80 

per week received $2.00 per week less than other classifications.   

397. In 2006 and 2007 the Australian Fair Pay Commission (AFPC) gave smaller increases 

to classifications over $700.00 per week, the same money amount to all classifications 

in 2008 and, as a result of a wage freeze, nothing at all in 2009.   

398. The seven decisions under the Fair Work Act 2009 from 2010 have awarded $26.00 per 

week, 3.4%, 2.9%, 2.6%, 3.0%, 2.5% and 2.4%, respectively.   The six percentage 

increases have totalled 18.2 % (compound).  The continuing effect of the pre-2011 

decisions had been a substantial compression in relativities; and, as we shall see, an 

increasing disconnection between the safety net rates for higher paid classifications and 

the wage rates for those classifications in the broader workforce. 

399. Table 1 shows that there have been real increases in the NMW and in most low paid 

classifications.  Higher paid classifications have suffered a real wage cut; for example, 

the classification originally paying $650.00 per week, and now paying the modest wage 

of $959.50 per week, has had a real wage cut of $18.75 per week since 2001.   
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Table 1 

 

Changes in various national safety net wage rates 

January 2001- January 2017 

($ per week, unless otherwise indicated) 

 

The figures are at 1 January of each year, save that the CPI figures for each January are those for the 

immediately preceding December. The CPI figures are taken from Consumer Price Index, Australia, December 

2016, cat. no. 6401.0, Table 1 (A2325846C).  In January 2001 the FMW, now the NMW, was $400.40 and the 

base trade-qualified wage rate (the C10 classification) in the Metals, Manufacturing and Associated Industries 

Award 1998 was $492.20.  The successor to that award is the Manufacturing and Associated Industries and 

Occupations Award 2010. The C4 classification, which is referred to in some of the following tables, was also 

found in these two awards and was $634.20 in January 2001 and $940.90 in January 2017.  The wage rates set 

by the Australian Fair Pay Commission were set as hourly rates, and the rates for 2007 to 2010 are not rounded.  

The 2011 to 2017 figures for the other columns are also rounded to the nearest 10 cents, consistent with award 

practice.  

 

400. The increases in Table 1 have been within a narrow band: from $272.30 to $316.20 per 

week, which has produced sharply contrasting percentage and real wage outcomes 

across the classifications.  This has been to the relative benefit to the lower paid and the 

detriment of the higher paid, but it stopped in 2011 with the awarding of percentage 

increases.     

401. From January 2001 to January 2017 real wages were reduced for safety net rates that 

are now paying $920.00 or more per week.  This means that no productivity increases 

Year 
Safety Net Rates ($) Consumer 

Price 

Index FMW/NMW   C10      

2001 400.40 450.00 492.20 500.00 550.00 600.00 650.00 700.00 73.1 

2002 413.40 463.00 507.20 515.00 565.00 617.00 667.00 717.00 75.4 

2003 431.40 481.00 525.20 533.00 583.00 635.00 685.00 735.00 77.6 

2004 448.40 498.00 542.20 550.00 600.00 652.00 702.00 750.00 79.5 

2005 467.40 517.00 561.20 569.00 619.00 671.00 721.00 769.00 81.5 

2006 484.40 534.00 578.20 586.00 636.00 688.00 738.00 786.00 83.8 

2007 511.86 561.36 605.56 613.36 663.36 715.36 760.04 808.04 86.6 

2008 522.12 571.62 615.82 623.62 673.62 720.68 765.36 813.36 89.1 

2009 543.78 593.28 637.48 645.28 695.28 742.34 787.02 835.02 92.4 

2010 543.78 593.28 637.48 645.28 695.28 742.34 787.02 835.02 94.3 

2011 569.90 619.30 663.60 671.30 721.30 768.30 813.00 861.00 96.9 

2012 589.30 640.40 686.20 694.10 745.80 794.40 840.60 890.30 99.8 

2013 606.40 659.00 706.10 714.20 767.40 817.40 865.00 916.20 102.0 

2014 622.20 676.10 724.50 732.80 787.40 838.70 887.50 940.00 104.8 

2015 640.90 696.40 746.20 754.80 811.00 863.90 914.10 968.20 106.6 

2016 656.90 713.80 764.90 777.80 831.30 885.50 937.00 992.40 108.4 

2017 672.70 730.90 783.30 796.50 851.30 906.80 959.50 1016.20 110.0 

$ Increase 272.30 280.90 291.10 296.50 301.30 306.80 309.50 316.20 - 

% Increase 68.0% 62.4% 59.1% 59.3% 54.8% 51.1% 47.6% 45.2% 50.5% 
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have been distributed to wage classifications that now pay $920.00 or more per week.  

This is a significant improvement on past figures.  In our 2010 submission to the first 

wage review under the Fair Work Act we drew attention to the fact that over the period 

December 2000 to December 2009 real wages were reduced for wage classifications 

that then paid over $645.00.    

402. We have limited this discussion to a comparison of safety net wages and the CPI.  

There are other means of measuring the price increases that impact particular segments 

of the community, i.e. on those who have a different basket of goods and services to the 

CPI basket.  The Australian Council of Trade Unions (ACTU) has argued for the 

Living Cost Index, another index published by the Australian Bureau of Statistics 

(ABS).  ACCER has supported the continued use of the CPI as a primary reference, but 

has argued that particular matters need to be considered; for example, childcare costs, 

which have risen substantially in recent years, are much more important to working 

sole parent families than the CPI reflects.  Similarly, because lower income families 

pay relatively more in rental costs (recently increasing) and less in mortgage 

repayments (recently decreasing), the relevance of the CPI to lower income earners is 

reduced.  The St Vincent de Paul Society has done extensive research on the differential 

impact that rising prices have on low income groups.  It has produced a detailed 

examination of the way in which the ABSôs weighted average price indices vary among 

households and geographic areas; see The Relative Price Index: The CPI and the 

implications of changing cost pressures on various household groups, Gavin Dufty and 

Ian Macmillan, St Vincent de Paul Society, October 2016.  These matters emphasise 

the need to better understand the needs of the low paid and support the kind of budget 

standards research that we discuss in Chapter 7.    

The Federal/National Minimum Wage 1997-2016 

403. Although Australia has had some form of national minimum wage since the early part 

of the twentieth century, the antecedents of the NMW date from only 1997.  The NMW 

followed the enactment of new wage setting provisions in the Workplace Relations Act 

1996, which included the requirement that the AIRC establish and maintain ña safety 

net of fair minimum wages and conditions of employmentéhaving regard toéliving 

standards generally prevailing in the Australian communityéand the needs of the low 

paidò (section 88B(2)).   
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404. The AIRC introduced the FMW in its first wage review after the enactment of the 1996 

amendments.  That review is discussed in Chapter 2D.  The FMW was set at the same 

rate as the C14 classification rate, the lowest classification rate, in the Metal Industry 

Award 1984.  This award was replaced by the Metal, Engineering and Associated 

Industries Award 1998 and, later, by the Manufacturing and Associated Industries and 

Occupations Award 2010.  The same classification structure has been used in each of 

these awards. 

405. In Tables 2 to 5 we show how wage increases have varied, relative to the CPI, over the 

period 1997 to 2016 and periods within that range.  The tables show the increases in the 

FMW/NMW, two other classifications in the Metal Industry Award 1984 (the C10 and 

C4 classifications) and the CPI over the period July 1997 to July 2016.  We have used 

July in these and other years to provide a better explanation of the changes that have 

taken place.  As the July 2016 rates include the most recent increases awarded in May 

2016, they are also the rates that applied in January 2017.  Table 2 covers three distinct 

periods, which may be described by reference to the Work Choices legislation that was 

operative in the middle period: pre-Work Choices, Work Choices and post-Work 

Choices.   

Table 2 

 

Increases in safety net wages and the CPI 

July 1997 ï July 2016 

($ per week, unless otherwise indicated) 

 July 1997 July 2016 Increase 

Federal/National 

Minimum Wage 
359.40 672.70 87.2% 

C10 classification 451.20 783.30 73.6% 

C4 classification 597.20 940.90 57.6% 

CPI 67.1 108.2 61.3% 

At the time of the 1997 decision, which was handed down on 29 April 1997, the most 

recent published CPI figures were for the December Quarter 1996, but the most recent 

completed quarter was March 1997.  The table uses the March Quarter 1997 figure of 

67.1, which was slightly higher than the previous quarterôs 67.0.  The most recent 

published CPI figure at the time of the May 2016 decision was for the March Quarter 

2016.  The CPI numbers are those in Consumer Price Index, Australia, December 2016, 

cat. no. 6401.0, Table 1 (A2325846C). 

406. Table 3 shows the decisions by the AIRC in the pre-Work Choices period of 1997 to 

2005 resulted in a very substantial real increase in the FMW and a real wage cut of 1.5 

percentage points at the C4 rate. 
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Table 3 

 

Increases in safety net wages and the CPI 

July 1997 - July 2005 

($ per week, unless otherwise indicated) 

 July 1997 July 2005 Increase 

Federal Minimum 

Wage 
359.40 484.40 34.8% 

C10 classification 451.20 578.20 28.1% 

C4 classification 597.20 722.20 20.9% 

CPI 67.1 82.1 22.4% 

See the notes to Table 2.  The CPI figure for 2005 is for the March quarter, the most 

recently published figure prior to the AIRC decision in June 2005.   

 

Work Choices: fairness foregone 

407. The four years during which the AFPC set wages present a marked contrast to the 

preceding eight years.  This was especially evident in its last decision in 2009.  In the 

2009 wage review ACCER sought an increase of 2.5%, based on the then expected CPI 

increase for the 12 months following the previous decision.  It argued that the real value 

of safety net wages should be maintained and that, having regard to the increases being 

agreed to throughout the public and private sector (more than 2.5%), it would be unfair 

to reduce the real value of wages by awarding an increase of less than 2.5%.  When this 

point was made in the oral submissions one member of the AFPC interjected, ñWe 

donôt have to be fair.ò And it wasnôt.  The AFPC decided that no increase would be 

granted.  This was a clear sign that a new system was needed. 

408. Table 4 covers the period following the last decision of the AIRC in 2005 and shows 

that by July 2009 the real value of all wages had been cut; and the decision in July 2009 

would cut them even further.  The effect of this decision was to provide no 

compensation for price rises since March 2008, which was the latest date for which the 

AFPC had published data on price changes prior to its 2008 decision. 

409. The AFPC did not appear to be too uncomfortable about the decision to freeze wages.  

It claimed that the disposable income of the lowest paid workers had improved under 

its watch.  It claimed, for example, that at the FMW level the single worker's disposable 

income, which was assisted by significant tax cuts, had increased by 14.9% from July 

2006 to July 2009, "well above the CPI increase from the June quarter 2006 to the 

March quarter 2009, which was 7.7%" (Wage setting Decision and Reasons for 

Decision, July 2009, pages 54-5).  It was 7.7%, but that is not the relevant figure.  The 
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relevant starting point was the most recent CPI figure when the AIRC made its last 

decision in 2005, i.e. the March 2005 quarter figure.  The CPI increase over the correct 

period was 12.7%, as we have shown in Table 4.  When the AFPC made its first 

decision in October 2006, which included increasing rates of up to $700 per week by 

$27.36 per week, it was clearly not based on events from July 2006, but had regard to 

the date of the previous wage setting decision by the AIRC, including relevant CPI 

changes.   

Table 4 

 

Increases in safety net wages and the CPI 

Work Choices 

July 2005 ï July 2009 

($ per week, unless otherwise indicated) 

 

 

 

 

 

 

 

 
The CPI numbers are for March 2005 and March 2009; see Consumer Price Index, 

Australia, December 2015, cat. no. 6401.0, Table 1. 

 

410. The AFPCôs claim that the increase at the FMW level was greater than the CPI increase 

is arguable only if we compare disposable incomes and remove the benefit of the tax 

cuts over this period.  The issue of increasing disposable incomes from tax cuts is 

addressed in Chapter 6 where we argue that the tax cuts did not justify real wage cuts.  

We should be careful, however, not to limit our evaluation to the changes in the FMW.  

The real wage cut for most safety net-dependent workers was dramatic over the Work 

Choices period; for example, while the CPI increased by 12.7%, the C4 classification 

rose by 6.8% (see Table 4).  These workers had a cut in their real disposable incomes 

because their tax cuts were much less than their real wage cuts.       

411. Evaluating the decisions of the AFPC in terms of the maintenance of real wage rates 

also has to take into account the decision in July 2009 not to award a wage increase.  

Even the lowest paid safety net-dependent worker had a real wage cut as a result of this 

decision. The freeze was imposed in the "lame duck" period arising from the imminent 

commencement of the Fair Work Act 2009 and the expectation that the new tribunalôs 

 July 2005 July 2009 Increase 

Federal Minimum 

Wage 
484.40 543.78 12.3% 

C10 classification 578.20 637.48 10.3% 

C4 classification 722.20 771.40 6.8% 

CPI 82.1 92.5 12.7% 
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first decision would come into operation on 1 July 2010. The freeze had the initial 

effect of denying a pay increase from the expected operative date, October 2009, until 

July 2010. (After its initial decision in October 2006, which provided an operative date 

in December 2006, about 18 months after the last increase by the AIRC, the AFPC 

adopted the practice of handing down its decision in each July, with the commencement 

dates for the two pay increases being 1 October 2007 and 1 October 2008.)   

412. The wage freeze of July 2009 imposed a burden on safety net workers that was not 

imposed on any other workers; for example, in the year from May 2009 to May 2010 

Average Weekly Ordinary Time Earnings (AWOTE) for full time employees increased 

by 5.6%; see Average Weekly Earnings, May 2010, cat. no. 6302.0.  This point is not 

just made with the benefit of hindsight.  The wage freeze was made in the face of 

evidence that wages were expected to increase across the community.  In its Post-

Budget submission to the AFPC in 2009, the Commonwealth advised: ñGrowth in the 

Wage Price Index is forecast to moderate from 4¾% through the year to the June 

quarter 2009 to 3ı% through the year to the June quarters of both 2010 and 2011ò.  In 

the face of that kind of evidence about wage increases across the workforce, safety net 

workers got a wage freeze.  This was a very unfair outcome for the lowest paid workers 

and their families; and consistent with the comment by the AFPC member (mentioned 

earlier) that it didnôt have to be fair.  There was good reason for the low paid to support 

and welcome the Fair Work reforms.  

413. The Work Choices years disturbed the earlier relationship between Federal and State 

minimum wage rates, with Federal rates falling behind State rates.  This is illustrated by 

a comparison between the FMW and its State equivalents at January 2010, when the 

average of State rates was $21.19 per week more than the FMW; see Table 12 in 

Chapter 5.   

The Fair Work reforms 

414. How well has the Fair Work Act operated and how should we evaluate the decisions of 

the Fair Work Commission (FWC)?  (The name of the new tribunal was changed from 

Fair Work Australia to the FWC in 2013.)  The answer depends, in part, on the way in 

which the AFPCôs wage freeze is to be treated. Catholic Social Services Australia's Media 

Release in response to the freeze pointed out that the AFPC had "flicked a hospital pass to 

Fair Work Australia"  
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ñLast year, in good economic times, the AFPC reduced the real value of safety 

net wages in the hope of containing inflationary pressures in other parts of the 

labour market. This year it has gone further and frozen safety net wages in the 

hope that the decision will promote economic recovery... 

In good times and bad, safety net dependent workers have been expected to carry 

the burden of macro economic reform.  

Todayôs decision will see many families exposed to unnecessary hardship as they 

carry a disproportionate burden in the current economic circumstances." (Fair Pay 

Commission Deals Dud Hand to Poorest Workers in Good Times and Bad, 7 July 

2009) 

415. It was a hospital pass because it added the ignored CPI increase of 2.4% for March 2008 to 

March 2009, to the CPI increase of 2.9% over the following 12 months.  The media release 

also made the point that minimum wage setting was being used as a macroeconomic 

regulator of wages, which prompts questions about the effectiveness and fairness of placing 

such a significant burden on safety net-dependent workers and their families. 

416. While some might wish the FWC to be judged by published price movements after the last 

pay freeze decision of the AFPC, the important question for low paid workers is how they 

are treated over time.  A wage freeze not only provides economic pain in the short term, but 

it has a continuing legacy because it is very hard to recover lost ground.  The wage setting 

system was in need of repair and the consequences of the freeze were on the FWC's agenda.  

After all, a major purpose of the Fair Work Act was to put right the problems caused by 

Work Choices.  The FWC had to confront its legacy and its performance is to be evaluated 

by how it dealt with it. 

417. Table 5 summarises the changes under the reformed wage setting system and compares 

recent wage increases with two sets of CPI increases.  

Table 5 

 

Increases in safety net wages and the CPI 

Post-Work Choices 

June 2010 ï July 2016 

($ per week, unless otherwise indicated) 

 

 
 

 

 

 

 

 

 

 

See notes to Table 2 

 June 2010 July 2016 Increase 

NMW 543.78 672.70 23.7% 

C10 classification 637.48 783.30 22.9% 

C4 classification 771.40 940.90 22.0% 

CPI 

From March 2008 

From March 2009 

 

90.3 

92.5 

 

108.2 

108.2 

 

19.8% 

17.0% 
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418. Table 5 shows that the FWC has been confronted with CPI increases of 19.8%% for the 

period March 2008 (the most recently published CPI prior to the last wage increase by 

the AFPC) to March 2016 (the most recent before the FWCôs May 2016 decision).  The 

figure from March 2009, 17.0% presents a different picture and illustrates the 

importance of identifying the proper starting date.  The repairing of the wage freeze 

decision requires the recognition of the appropriate CPI figure.  In our view, the 

relevant CPI figure is that from March 2008. 

419. The decisions in 2010 to 2016 can be said to have overcome the real wage effects of the 

AFPC's wage freeze in 2009 for lower paid workers.  Because of the flat money amount 

awarded in 2010 the benefits across the classifications have slightly favoured the lower 

paid relative to the higher paid.   

420. An important aspect of this period is that there was a one-off spike in prices because of 

the impact of the introduction of carbon pricing.  The Commonwealth estimated that 

the impact would add 0.7% to the CPI and provided budgetary compensation across a 

wide range of households.  ACCER, along with others, supported the discounting of 

price-based increases commensurate with that compensation.  We need to keep in mind 

those arrangements when reading these figures and evaluating the FWC's decisions by 

reference to the CPI. 

421. This assessment leaves out of consideration the increases in productivity and 

community-wide wage movements; and the earlier deterioration in the position of low 

income wage earners from 2001 to 2009.  We will deal with these aspects in Chapters 4 

and 5, but we note at this stage a pertinent comparison in respect of the period covered 

by Table 5. 

422. The NMW increase from the July 2008 decision to July 2016 of 23.7% was 

substantially less than the AWOTE increase over a similar period.  Over the period 

November 2007 to November 2015 (the latest available figures at the time of the 2008 

and 2016 wage decisions) went from $1,100.70 to $1,499.30 per week, a 36.2% 

increase; see Table 10, below.  This increase over a period that covered the Global 

Financial Crisis delivered a community-wide real increase far in advance of the real 

wages of safety net workers whose real wages had barely moved or fallen over the 

same period. 

Uniform percentage increases introduced 
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423. The percentage increases awarded in the last six wage decisions have departed from the 

broad practice since 1997.  The characteristic of the longer period has been to maintain 

or improve the real wages of the low paid at the expense of the real wages of higher 

paid safety net workers.  The re-allocation of the compensation for price increases left 

many modestly paid workers with real wage cuts.  As Table 2 shows, the C4 

classification increased by only 57.6% from July 1997 to July 2016, during which time 

the CPI increased by 61.3%. This is a real wage cut of $22.38 per week. 

424. Part of the reason for this development has been the type of claims made by the ACTU.  

For most of the period the ACTU wage claims have been for uniform money amounts 

based on a desire to deliver relatively more of the growing economic cake to low paid 

workers.  Because the amounts awarded have usually been substantially less than the 

claims, higher paid workers have suffered losses that were not intended by the ACTU.  

Since 2011 the ACTU has sought a combination of percentage and money amounts: 

percentages for classifications at and above the C10 rate and a money amount equal to 

the money value of that percentage at the C10 level for lower paid classifications.    

 

B.   WINNERS, LOSERS AND THE AVERAGE OUTCOME    

425. What has been the net effect of the re-allocation of compensation for price increases?  

We know that from January 2001 to January 2017 real wages were reduced for safety 

net rates that are now paying $920.00 or more per week.  If this is more than the overall 

average for those workers employed on safety net wages, then they have had real wage 

increases; and if it is less than the average they have had real wage cuts. 

426. There are several matters that need to be considered in regard to this issue: first, the 

spread of classifications across the income range; second, the distribution of safety net-

dependent workers across those classifications; and, third, the calculation of a weighted 

mean average.  There is also a broader question about the impact that these decisions 

may have on the bargaining sector; i.e. on the extent to which minimum wage decisions 

and safety net rates have influenced collective and individual wage agreements across 

the broader workforce.  These questions have not been the subject of close analysis 

over the years.  It is not our intention to do so.   

427. Our objectives of this section are limited: to find a wage level that is a better measure of 

the impact of changes than is the NMW and to provide some broad estimate of the 

overall impact of the real wage increases and decreases of the last 15 years.  
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Award classification rates   

428. Table 6 sets out a cross section of entry level rates of pay in January 2017.  They bear 

out the substance of ACCI's point in 2005 and are relevant to both the need for a further 

increase in the NMW and the potential economic cost of such an increase.  

429. Table 6 shows the impact of the limited wage increases on low paid workers has not 

been as beneficial as a simple reference to the NMW adjustments would suggest.  A 

rate of $738.80 per week (the minimum wage for a shop assistant) has been increased 

by $282.10 per week, or 61.2%, since January 2001.  A wage at the cleanerôs base rate, 

now $718.40 per week, has increased by $279.40 per week, or 63.6%, over that time.  

These increases for two significant groups of low paid workers are substantially less 

than the 68.0% increase in the NMW over the same period.  When making comparisons 

about the real wage changes over the past 16 years, we must keep in mind that the 

increase in the NMW is not a good indicator of the change in the positions of low paid 

workers.  Workers on the C10 rate are low paid, and that rate has increased by 59.1% 

(see Table 1). 

Table 6 

 

Lowest classification rates in various awards, January 2017 

($ per week) 

Award  
Introductory  

Rate 

Lowest Classification 

Rate 

Miscellaneous  $672.70 $718.60 

Clerks - Private Sector  $715.20 

Car Parking  $708.60 

General Retail Industry  $738.80 

Cleaning Services Industry   $718.40 

Hair and Beauty Industry  $738.80 

Restaurant Industry $672.70 $692.10 

Hospitality Industry (General)  $672.70 $692.10 

Fast Food Industry  $738.80 

Aged Care  $715.20 

Higher Education Industry - General Staff   $720.30 

Waste Management  $712.40 

Local Government Industry  $719.20 

Manufacturing and Associated Industries and Occupations $672.70 $692.10 

Storage Services and Wholesale $718.60 $727.70 

Rail Industry - Operations  $672.70 
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Where the award specifies an annual rate it has been divided by 52.18.  In awards where annual or other time 

increments are provided in the lowest non-introductory classification, the lowest annual rate is specified.  The 

introductory rates in this table apply to the first three months of employment.  

 

The distribution of safety net workers across wage classifications 

430. Table 6 also prompts a question about the level of the NMW when the minimum wages 

in some awards are significantly higher and a broader question about the consistency of 

award relativities.  It shows a number of awards covering, among others, low skilled 

work having minimum wage rates substantially greater than the NMW.  The NMW is a 

transitional rate in several awards.  The Miscellaneous Award, which picks up a wide 

variety of jobs not covered by other awards, has a wage rate that is $45.90 more than 

the NMW after the first three months of employment.  The other awards have an 

increase of $19.40 per week after the transitional period.  Why should the NMW, which 

applies to workers outside the award system, be based on a transitional rate?  A first 

step in improving the NMW safety net would be to remove the connection to 

transitional rates.  

431. In order to form a view about the numbers of workers who had real wage cuts or real 

wage increases and the overall cost or benefit of those changes we need data regarding 

the distribution of workers across the range of work classifications.  This is a difficult 

task and relies on the use of data that has been collected for other purposes, with 

inevitable shortcomings. 

432. The principal kind of data on this matter concerns the number of "award only" workers.  

Information on these matters can be drawn from material considered by the FWC in 

2013; Annual Wage Review 2012ï13, Decision (June 2013 decision)  The ACTU had 

produced some previously unpublished data from the survey material gathered by the 

ABS for Employee Earnings and Hours, Australia, May 2012, cat. no. 6306.0.  The 

publication estimated that there were 1,538,100 award only non-managerial employees 

in Australia in May 2012.  This number was 16.6% of the 9,292,000 Australian 

employees, after excluding owner-managers of incorporated enterprises. It is important 

to be clear about the definition of "award only".  Employees were classified as award 

only by the ABS if they were paid at the rate specified in the award, and no more than 

that rate.  An employee on a few dollars more than the minimum wage rate would not 

be covered by this definition, even if his or her wage was adjusted as a result of award 

increases.      
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433. The distribution of award only workers is shown in Figure 1, which is copied from 

Chart 6.1 of the June 2013 decision (at paragraph 370).  This chart was based on 

previously unpublished ABS data which enabled award only workers across all awards 

to be classified according to the wage rates prescribed for the various work 

classifications in the Manufacturing and Associated Industries and Occupations Award 

2010 (the manufacturing award).  Employees were assigned to, for example, the ñC14ò 

category if they had earnings between $15.51 and $15.96 (one cent below the C13 

classification).  (Since the May 2012 survey award rates have increased by 2.9%, 2.6%, 

3.0% and 2.5%.)  

 

Figure 1 

 

Non-managerial award-only workers by classification level, 

imputed using hourly earnings 

May 2012 

 

The FWC's footnote to this chart reads: 

"ACTU calculations based on ABS 6306 (unpublished). Classifications imputed based on average hourly 

ordinary time cash earnings. Casual employeesô earnings have been deflated by a fifth to remove an 

assumed 25 per cent casual loading. Each classification level includes employees employed at the 

relevant minimum wage and those earning up to and including one cent below the minimum for the 

classification above." 
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434. A striking feature of Figure 1 is the very high number of workers apparently paid below 

the lowest minimum wage for adults.  Those workers are junior employees paid on 

junior award rates, but the underpayment of adult workers may explain a small part of 

that number.  Junior rates in the manufacturing award are fixed at various percentages 

of the C13 rate: over the ages of 16 to 20 the percentages are 47.3%, 57.8%, 68.3%, 

82.5% and 97.7%, respectively.    

435. Another striking feature of the chart is the high number of income earners on minimum 

award rates that are in excess of the top rate in the manufacturing ward.  The ACTU 

submission explained that "... workers were assigned to the C2(b) classification if they 

had hourly earnings between $24.42 and $25.42 per hour. Those over C2(b) therefore 

had earnings higher than $25.42 per hour."  This equated to a minimum wage rate of 

$965.96 per week for those in the highest paid category.  The FWC commented: 

"[372] The ACTU analysis of award reliance by occupation shows that there were 

163 800 managers and professionals employed at award rates in 2012 (10.6 per 

cent of all award-reliant employees) and of these, 40 per cent were health 

professionals. These health professionals are likely to account for a significant 

portion of those employed on award rates above the C2(b) rate. 

[373] Although caution is required in drawing conclusions as to the precise extent 

of award reliance at higher classification levels, the ACTUôs analysis suggests a 

significant incidence of award reliance higher up the classification scale. Given 

the context of this Review, in which we are reviewing modern award minimum 

rates of pay, it is appropriate that we take into account the relative living 

standards of all award-reliant employees."  (Footnotes omitted.)   

436. We considered this material in Working Australia, 2015; wages, families and poverty 

and concluded that, based on the wage increases to July 2014, the median worker had 

had a real wage increase, as had some in the higher paid half of the award only 

population.  Since then, with the real wage increases of 2015 and 2016, there would be 

a larger number with a real wage increase. 

437. The difficult task of identifying the proportion of workers who have had a real wage 

increase is followed by another difficult task: estimating the average outcomes for 

award only workers.  In Table 7 of Working Australia 2015: wages, families and 

poverty and the associated commentary we presented a detailed analysis of the real 

gains and losses for award only employees, by reference to manufacturing award 

classifications, over the period January 2001 to January 2015.  In order to do so it was 

necessary to make assumptions about the number of hours worked by the different 

cohorts because the data did not disclose how many hours were worked each week by 
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the workers in each of the categories.  To assist our analysis, we assumed, at first, that 

all workers were employed full time.  We concluded that, on average, there was a real 

wage increase of $3.56 per week, based on full time employment.  After making 

assumptions about the average number of hours worked, we estimated an average real 

wage increase of $1.87 per week.  After taking into account the number of workers on 

junior rates, by assuming an average of 70% of the adult rate, there was an average real 

wage cut.     

438. We conceded that the figures involve a degree of informed guesswork because of the 

absence of relevant data, but concluded that the material supported the proposition that 

there has been, on average, a real wage cut in the classifications in which award only 

workers are employed and that there was, at the least, no persuasive evidence that, on 

average, award only workers are employed in wage classifications that had received 

real wage increases since January 2001.  

439. We now have to modify that conclusion in order to take into account the fact that the 

June 2015 and May 2016 decisions delivered a real wage increases.   The CPI increases 

over the two years prior to the May 2016 decision totalled 2.66%, whereas the NMW 

and award rates were increased by 4.96%.  We can conclude that this increase has 

resulted in a real increase in the average wage paid to safety net workers over the 

period January 2001 to January 2017.  Wage increases have been, on average, greater 

than the 50.5% CPI increase over that period, but only by a small margin. 

440. We should note that the impact of the tribunal decisions is not limited to award only 

workers because award wage rates have a wider impact.  They influence the setting of 

wages through informal over-award payments, individual agreements and collective 

agreements.  In a report commissioned by the FWC, Award reliance, Research Report 

6/2013, it was found that in addition to the 19% of employees who were award-reliant 

another 21% of employees in non-public sector organisations had their pay based on 

awards "in some way" (page ix).  How the decisions on minimum wage rates impacted 

on wage decisions in this part of the labour market is another unknown variable in the 

estimation of the impact on wage decisions on average real wage outcomes. 

Conclusion 

441. This section has been concerned with two issues.   

442. First, the estimation of the overall impact of wage decisions on real wage levels: have 

award only workers, as a whole, had real wage cuts since January 2001?  Second, the 
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utility of NMW as an indicator of the changes that have occurred in minimum wage 

rates over the past 15 years. 

443. The overall impact of wage setting decisions on safety net workers and their families 

will depend on the spread of wage classifications, the distribution of award only 

workers across those classifications and the number of hours worked by workers within 

each income level.  The body of data does not permit the drawing of any precise 

measures of the net impact of real wage increases and real wage cuts across the award 

classifications in which award only workers are employed.  Our conclusion is that wage 

increases have been, on average, greater than the 50.5% CPI increase over that period, 

but only by a small margin.    

444. The second issue concerns the use of the NMW as an indicator of how low paid work 

rates have changed over time.  Assessments of the impact of wage decisions on safety 

net dependent workers and low paid workers in particular have often focused on the 

NMW.  While workers on the NMW are in the greatest need, the concentration on the 

NMW presents a misleading picture of the impact of wage decisions on low paid 

workers.  Figure 1 shows that only 2.1% of award only workers are paid the NMW/C14 

minimum rate.  The varying outcomes across the range of safety net rates are hidden by 

the use of that single wage rate.  A clearer picture is provided by the three rates in 

Tables 2 to 5, i.e. the NMW, C10 and C4 rates.  If we were to focus on only one wage 

rate, the trade-qualified C10 rate presents a more realistic picture of the impact of wage 

setting decisions on low paid workers and their families. 

445. It is important that those advocating for low paid workers do not limit their advocacy to 

the NMW and its impact on workers and families or be seen to be simply focused on 

the NMW-dependent group.  Attention must also be given to the much larger group of 

working families living in or near poverty so that the central question does not turn on 

the NMW and divert attention from the broader concern.  The policy issue for the FWC 

and governments is not whether poverty exists among wage earners, because it does, 

but how poverty in the workforce is to be addressed over time. 
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CHAPTER 4   

SAFETY NET WORKERS HAVE NOT RECEIVED PRODUCTIVITY INCREASES  

 

A.   PRODUCTIVITY AND REAL WAGES  

446. Productivity and how to improve it are at the centre of economic debate in Australia.  

Productivity growth, which is, simply put, increasing the quantity of output relative to 

the quantity of inputs, is vital for the continuing strength of the economy and the 

maintenance and improvement of living standards.  Productivity growth enables 

increases in real wages.  

447. Productivity is one of the matters that the Fair Work Commission (FWC) has to take 

into account when setting minimum wages.  The "minimum wage objective" of Fair 

Work Act requires the FWC to take into account, "the performance and competitiveness 

of the national economy, including productivityò; section 284(1)(a). 

448. The evaluation of the outcomes for workers who are dependent on the National 

Minimum Wage (NMW) and other low paid safety net workers cannot be judged only 

by reference to Consumer Price Index (CPI) increases.  We need to move beyond the 

initial analysis set out in Chapter 3. The maintenance of real wages is a necessary, but 

not a sufficient, condition for the effective operation of a fair safety net wage.   

449. All workers are entitled to expect that their real wages and living standards will 

increase as a result of national productivity increases.  While most of the Australian 

workforce has reaped a productivity dividend in recent years, in the form of increased 

real wages, many safety net workers have had a real wage cut, thereby depriving them 

of any productivity dividend.  For many more, their real wage increase has not reflected 

the substantial increase in productivity. 

450. The figures that we come to in this chapter demonstrate the failure of successive 

tribunals to distribute productivity benefits to workers.  This has been accepted by the 

FWC in the  Annual Wage Review 2013-14, Decision [2014] FWCFB 3500, (June 2014 

decision).  At the end of its conclusions on relative living standards the FWC provided 

a comprehensive overview of the falling relative living standards of all safety net-

dependent workers: 

"All award-reliant workers have fallen behind more when compared to 

comprehensive measures of average earnings, such as AWOTE and AWE, as 

well as median earnings. They have also fallen behind in the growth in labour 

productivity, from which growth in living standards is ultimately derived.ò 

(Paragraph 402)    
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451. This conclusion is more of an aside in the FWC's decisions since 2010 than a sign of 

any desire to regain for workers the benefits denied to them over a  number of years.  

As we will see, the consideration of issues concerning the distribution of productivity 

gains have been subsumed by the consideration of changes in relative living standards, 

which is an issue that the FWC is required by the Fair Work Act to take into account.   

452. Since 2001 we have seen substantial increases in wages across the Australian 

workforce without undue inflationary pressures, partly because the economy has 

generated substantial productivity increases.  Higher terms of trade have also 

contributed to higher wages.  The fact that the terms of trade can change substantially 

even over the short term emphasises that the country's future economic prosperity must 

be secured through productivity improvements. 

453. We concluded in Chapter 3 that, taken as a whole, safety net-dependent workers have 

had a real wage increase since January 2001, but only by a small margin.  It is only 

when an average real wage increase has been achieved that we can say that the benefits 

of productivity are being distributed.  The quantification of that average is a difficult 

task because it depends on the distribution of workers across the wage classifications, 

the wage rates within those classifications and the hours worked by safety net-

dependent workers.   

454. What we do know from Chapter 3 is that over the period January 2001 to January 2017 

real wages were increased for lower paid workers, but reduced for higher paid workers.  

The point separating the two over this period was $920.00 per week.  Workers now on 

a minimum wage rate that is $920.00 per week or more are employed in a classification 

that has had a real wage cut over the 16 years.   

455. The NMW, now at $672.70 per week, has increased by 68.0% over the 16 years, 

substantially in excess of the CPI increase of 50.3%.  This means that NMW-dependent 

workers have had some return for the productivity increases over that time.  A more 

realistic reflection of the impact of wage increases on safety net-dependent workers is 

at the C10 award level, now at 783.30 per week, where the wage increase over the past 

16 years was 59.1%, about half of the increase in the NMW. The benefit from 

productivity improvements across the wage classifications decreases until it is zero at a 

wage classification that now pays $920.00 per week.  After that point the worker has 

had a real wage cut, to the benefit of the employer and with all of the productivity gains 

going to the employer.   
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456. Because there was such a small increase in average real wage growth among safety net-

dependent workers, it can be said that almost all of the productivity based increases 

received by lower paid safety net-dependent workers came at as a result of the real 

wage cuts suffered by those employed on the minimum rates in higher paid 

classifications.  The different outcomes across the classifications reflected the granting 

of dollar wage increases, rather than percentage increases, over most of the 16 years.  

This was a practice designed to give relatively more assistance to lower paid workers.  

It was a practice that re-allocated the compensation for price increases; and, to the 

extent that there was an increase in average real wages, the practice could be regarded 

as a means of distributing the benefits of increased productivity to lower paid workers.   

The practice has changed.  Save for a uniform increase of $26.00 per week in 2010, all 

of the increases awarded under the Fair Work Act 2009 have been uniform percentage 

increases. 

457. Although the lower paid safety net workers can be regarded as having received 

productivity-based increases (at the expense of higher paid safety net workers) the 

relevant data shows that those classifications which have received real wage increases 

over the 16 years have not received increases that reflect the increases in labour 

productivity over this period.  

458. The substantial increases in labour productivity since 2001 are shown in Tables 7 and 8 

by way of changes in the indexes of Gross Domestic Product (GDP) per hour worked 

and Gross Value Added (GVA) per hour worked in the market sector published by the 

Australian Bureau of Statistics (ABS).  The figures are at December in each year. 

Table 7 

 

Gross Domestic Product per hour worked 

Index 

December 2000 ï December 2016 

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 

81.4 84.8 85.5 87.3 88.2 89.0 89.4 90.6 90.2 93.2 92.3 94.2 96.6 98.3 100.1 100.4 101.9 

Source: Australian National Accounts: National Income, Expenditure and Product, Dec 2016, cat. no. 

5206.0, Table 1, A2304364W (GDP per hour worked, trend) 

459. Table 7 shows that GDP per hour worked increased by 25.2% over the 16 year period 

December 2000 to December 2016, averaging a compound rate of almost 1.5% per 

year.   
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460. Table 8 shows that Gross value added per hour worked in the market sector increased 

by 35.8% over the same period, averaging a compound rate of just over 2.0% per year.    

Table 8 

 

Gross Value Added per hour worked - Market sector 

Index 

December 2000 ï December 2016 

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 

75.6 79.4 80.8 82.8 83.4 85.1 85.8 86.9 87.3 90.5 90.1 93.5 96.1 98.4 99.7 100.7 102.7 

Source: Australian National Accounts: National Income, Expenditure and Product, Dec 2016, cat. no. 

5206.0, Table 1, A3606050F  (GVA per hour worked ï market sector, trend). 

461. Over the past 16 years the NMW has increased by 68.0%, the CPI by 50.5% (Chapter 

3, Table 1) and labour productivity has increased 25.2%, by GDP per hour worked, and 

35.8%, by GVA per hour worked in the market sector.  The distribution of productivity 

increases falls away until it is zero at the safety net wage of $920.00 per week. 

462. Under Work Choices system of 2006 to 2009 there was no requirement on the 

Australian Fair Pay Commission (AFPC) to consider productivity.  The Work Choices 

system marked a departure from the previous wage setting scheme which had required 

that the Australian Industrial Relations Commission (AIRC) have regard to, amongst 

others, ñlevels of productivityò when setting safety net wages and other award terms 

and conditions of employment; see Workplace Relations Act 1996, section 88B(2). 

463. The AIRC did distribute some of the productivity growth over the period from when 

the predecessor to the NMW, the Federal Minimum Wage, was first set in 1997 to its 

last wage decision in 2005.  In Chapter 3A we saw how safety net wages changed over 

this time.  Table 3 shows that there were real wage increases for lower paid workers, 

although the C4 classification, for example, had a real wage cut, and therefore received 

no benefit from productivity increases.  Over this period there were considerable 

productivity increases: from March 1997 to March 2005 GDP per hour worked 

increased by 17.4% (Australian National Accounts: National Income, Expenditure and 

Product, Dec 2016, cat. no. 5206.0, Table 1, A2304364W).  Clearly, a large part of the 

productivity increases were not distributed to safety net workers.      

464. From 2006 the AFPC did not use productivity growth as a basis for its decisions on the 

level of safety net rates.  There was no productivity dividend for safety net workers.  

The AFPC reduced the real wages of all safety net-dependent workers, with the result 

that all of the gains in labour productivity were transferred to their employers.  The 
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wage freeze in 2009 was a significant contributor to this outcome.  The AFPCôs 

decisions meant that the substantial increases in average wages (which we discuss in 

Chapter 5) and living standards across the community over the four years of the 

AFPCôs operation were not reflected in the minimum wages that it set and in the living 

standards of the workers and families who depended on them.  All safety net workers 

were substantially worse off relative to the rest of the community at the end of those 

four years.    

465. The FWC, which is, in substance, the AIRC with a new name, was confronted with a 

real wage deficit that it had no hand in.  As we argued in Chapter 3, the FWCôs record 

since 2010 must take into account the fact that it had to address the consequences of the 

AFPCôs decisions and the AIRCôs earlier limited recognition of productivity growth.  It 

might wish to be judged on its decisions since 2010, but as the successor to the AIRC 

and the AFPC it has a legacy that must be addressed.   

466. Taken in isolation, without regard to the real wage deficit and the disconnection 

between safety net wages and community standards, the seven decisions of the FWC 

since January 2010 have delivered real wage increases.   

467. Table 5 in Chapter 3 shows that the FWC has delivered real wage increases since its 

first decision in 2010.  The discussion associated with that table includes the selection 

of a starting date for the calculation of price increases.  We argue that the starting date 

should be March 2008, which was the latest time for which there was a published CPI 

movement prior to the AFPCôs decision in July 2008.  That was the last time it awarded 

a wage increase because in the following year it imposed a wage freeze by not adjusting 

any wage rates.  Using the March 2008 commencement date the CPI increase was 

19.8% up to March 2016, the most recent time for which there was published data prior 

to the FWCôs May 2016 decision.  Because of the uniform increase of $26.00 per week 

in 2010 and percentage increases since then, higher paid classifications have received 

slightly less in percentage terms from the FWCôs decisions; for example the C4 

classification, now at $940.90 per week, has had an increase of 22.0%, compared to an 

increase in the NMW of 23.7%.  The margin between wage increases and the CPI over 

these years was small, which means that very little of the increase in labour 

productivity was distributed.  If we focus on just the six years to December 2015, GDP 

per hour worked increased by 7.7%% and GVA per hour worked has increased by 

11.3%; see Tables 7 and 8.  In each of the six years that the FWC made a decision it 
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was aware of the changes in these indices and the gap that was developing between 

prices and productivity on one hand and minimum wage rates on the other.      

Productivity and minimum wage setting 

468. The FWCôs approach to productivity has been shaped by the long experience that the 

AIRC had with the measurement and distribution of productivity gains.  The various 

decisions of the FWC present limited consideration of the issues around this important 

topic; for example the May 2016 decision contains less than four pages on productivity; 

Annual Wage Review 2015-16, Decision [2016] FWCFB 3500, paragraphs 223 to 236.  

The FWC has had more to say on these matters over the years and a full appreciation of 

its views has to be gleaned from a number of decisions.   

469. The recent decisions, however, do not address two important issues: how much of the 

increases in labour productivity should go to labour and how to rectify the past failures 

to award labour productivity increases.  As we will see, these have been subsumed into 

a broader issue concerning the relationship between safety net rates and average income 

increases. 

470. The first of these questions is particularly important in minimum wage setting in 

Australia and elsewhere.  The contention that wage increases should reflect increases in 

ñprices and productivityò summarises two points: first, that workers should be 

compensated for price rises so as to maintain the real value of their wages; and, second, 

workers should have the benefit of the improvements in their own productivity. The 

question for wage setting is whether workers should have the benefit of all of the 

improvements in labour productivity, whether measured as GDP per hour worked or as 

GVA per hour worked.  We will return to this. 

471. The second question, about how the past failures to award labour productivity increases 

can be rectified, has not been answered by the FWC, at least expressly.  It has shown a 

marked reluctance to revisit the sufficiency of earlier distributions of productivity 

increases, even though those decisions played a significant role in the disparity that has 

emerged between safety net wages and average wages across the workforce  

472. A further matter that has been answered by the FWC concerns the question of whether 

national productivity increases should be distributed uniformly through national 

minimum wage decisions.  This is an important issue, particularly in the context of a 

wage setting system that encourages collective bargaining in the expectation that 

bargaining will emphasise the need for productivity improvements and will result in the 

distribution of productivity gains at the level of the firm. 
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473. The AIRC had to address this question in the context of the new collective bargaining 

provisions introduced in 1996, provisions which were based on awards operating as 

safety net awards.  It decided that the distribution of productivity should be at the 

national level and that such a distribution would not have a detrimental impact on 

collective bargaining and productivity growth in firms .   

474. The FWC, like the AIRC before it, had to address the question of whether productivity 

based increases in safety net rates would remove the incentive of parties to bargain and 

to find ways in which productivity gains might be achieved.  The FWC has followed 

the earlier view that productivity gains should be distributed at a national level and has 

found that this would not have a detrimental impact on collective bargaining.  The 

relevant conclusions in the June 2014 decision were: 

ñ[153] Whilst both aggregate and sectoral productivity are relevant in considering 

Australiaôs recent economic performance, when considering the relative living 

standards of the award reliant, aggregate productivity performance is relevant in 

that it provides a measure of increasing community living standards. 

[154] We disagree with the argument that productivity improvement is generated 

entirely at the enterprise level. It arises also from enterprises networking and 

sharing information and technology, transferring knowledge, improved 

infrastructure and human capital, and from structural reform overall in the 

economy. The distribution of productivity entirely at an enterprise or sectoral 

basis through wages outcomes would not necessarily help the flow of resources 

into more productive areas.  

é. 

[173]  Nothing in the limited submissions and evidence put to us in relation to the 

likely impact of our decision on productivity causes us to depart from the 

conclusion of the Panel in the 2012ï13 Review that: 

óThere is no evidence that minimum wage increases arising out of the 

annual wage review will have an adverse impact upon productivity, at an 

aggregate level or at the firm level. The limited evidence before us suggests 

that minimum wages increases are more likely to stimulate productivity 

measures by some employers directly affected by minimum wage 

increases.ôò  

475. The potential impact of safety net wage increases on the incentive to bargain was 

considered again in the June 2015 decision (Annual Wage Review 2014-15, Decision 

[2015] FWCFB 3500, with the FWC reaffirming its earlier view: 

"[472] The Panelôs previous conclusions as to the relationship between increases 

in minimum wages and collective bargaining remain valid, in particular:  

¶ whilst the gap between minimum wages and bargained wages is likely to 

increase the incentive for employees to bargain, a large gap may be a 

disincentive for employers to bargain; and  

¶ minimum wages are only one element of the incentive to bargain.  
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[473] The available evidence indicates that the level of increases in minimum 

award wages over the past decade or so have been compatible with the 

encouragement of collective bargaining. We are satisfied that the increase 

awarded in this Review is also compatible with the need to encourage collective 

bargaining.ò) (Footnote omitted) 

476. In its May 2016 decision the FWC referred to better productivity figures in recent 

years:   

"[36] Over the five years to 2014ï15, labour productivity growth in the market 

sector was higher than the five years prior. Over the year to the December 

quarter 2015, GDP per hour worked fell by 0.4 per cent, following an unusually 

large increase in hours worked over that year. GDP per hour worked grew over 

each of the preceding four years. Gross value added (GVA) per hour worked for 

the market sector grew by 0.9 per cent over the year."  (Emphasis added) 

  

477. The FWC is required by section 134(1)(f) of the Fair Work Act to have regard to the 

likely impact of its decisions on business activity, including on productivity.  One of 

the matters that has been touched on in previous decisions was the question of whether 

minimum wage increase cause increases in productivity; see the June 2014 decision at 

paragraph 171 and the June 2015 decision at 191-96.  The FWC referred to the tentative 

nature of the evidence on this aspect: 

"[234] Evidence of the impact of minimum wage increases on productivity is 

limited, particularly in relation to increases arising from the AWRs in Australia. 

In the past, the Panel has noted that research undertaken for the UKôs Low Pay 

Commission and the OECD suggested that a higher minimum wage was likely to 

promote productivity improvement.  

[235] The Expert Panel Report on the Review of the Future of the National 

Minimum Wage in the UK noted that employers in the UKôs low paying sectors 

raised productivity in response to the NMW, with a more marked effect in larger 

firms and evidence suggesting that this increased productivity was the result of 

capital-deepening in low wage sectors. The UK Expert Panel Report relied on UK 

research, some of which was considered in previous AWR decisions. The more 

recent UK research, by Riley and Rosazza Bondibene (2013), suggested that 

firms responded to the rise in labour costs that occurred with the introduction of 

the NMW by raising labour productivity.  

[236] The limited evidence before us continues to support a conclusion that 

increases in minimum wages are more likely to stimulate productivity measures 

by some employers directly affected by minimum wage increases, rather than 

inhibit productivity."  (Footnotes omitted) 

478. This conclusion touches on an important matter, but the assessment is limited, as the 

reference to "some employers" shows. 
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B.   PRODUCTIVITY, THE TERMS OF TRADE AND WAGES  

479. Over the past 16 years the AWOTE measure of average weekly earnings has increased 

by 91.9% (see Chapter 6, Table 10) while prices, as measured by the CPI have 

increased by only 50.5% (see Chapter 3, Table 1).  Inflation has been contained and 

CPI increases have generally been within the within the Reserve Bankôs ñzone of 

comfortò.  The margin of average wages over prices, 41.4 percentage points, shows a 

very large increase in real wages that is not explained by the substantial increase in 

labour productivity over the past 16 years: 25.2 %, as measured by Gross Domestic 

Product per hour worked, and 35.8% in the market sector, as measured by Gross Value 

Added per hour worked.  

480. Why have prices remained stable when the gap between prices and productivity and 

wages is so large?  The answer is to be found in the changing terms of trade, which 

have increased dramatically in Australia's favour over part of the past decade and have 

provided the capacity for Australian workers to receive, on average, wage increases that 

have been substantially greater than the increases in prices and productivity.  While the 

terms of trade have moved against Australia in the last few years, the current position is 

still relatively favourable, with the past twelve months showing a significant 

improvement in the Terms of Trade.  

481. The impact of changing terms of trade over the past 16 years can be seen in Table 9. 

The index figures are at December of each of the years from 2000 to 2016. The terms 

of trade were flat prior to 2000; for example in December 1996 the Terms of Trade 

index was 60.6, slightly higher than the December 2000 figure of 60.0.  December 2003 

was followed by a steady improvement until 2011.  The decline after December 2011 

was substantial, but by December 2016 the index was in excess of the figure for 

December 2007.  In December 2016 the index was considerably higher than the 1996 to 

2003 levels.  

Table 9 

 

Terms of Trade 

December 2000 ï December 2016 

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 

67.2 68.0 69.0 73.3 80.0 89.8 96.8 99.6 116.0 100.4 127.3 131.9 116.0 113.4 101.8 89.00 101.0 

Source: Australian National Accounts: National Income, Expenditure and Product, Dec 2016, cat. no. 

5206.0, Table 1, A2304368F (trend).   
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482. As we have seen, the FWC, like the AIRC until 2005, has been required to deal with a 

number of issues around the concept, calculation and distribution of productivity.  

These matters were discussed in the FWCôs June 2013 decision with particular 

reference to changes in the terms of trade and the declining labour share of national 

income; see Annual Wage Review 2012-13, Decision, [2013] FWCFB 4000, at 

paragraphs 138 to 175.  The FWC returned to these matters in its 2014 decision.  Much 

of that discussion relates to the following observation in the June 2013 decision in 

regard to the use of relevant statistical series and their divergence: 

"... the various productivity, factor share and unit labour cost series mostly have a 

settled relationship with each other and with other measures of economic 

prosperity and real wage growth. But the large rise (and volatility) in the terms of 

trade associated with the resources boom has disturbed many of these 

relationships, adding further complexity to issues concerning productivity. This 

requires us to examine more closely how and why the measures are diverging and 

what the preferred measures are in terms of setting minimum wages." (Paragraph 

141) 

483. The Australian Council of Trade Unions (ACTU) presented detailed research to the 

FWC in 2013 and 2014 on longer term trends in the distribution of income to capital 

and to labour.  The ACTU demonstrated that labour's share of real hourly labour 

income had not kept pace with labour productivity since 2000.  It argued that in recent 

years the share of national income going to labour had been at its lowest on record and 

that the failure ñto award real minimum wage increases that account for productivity 

growth will mean that, all other things equal, average labour income will rise more 

slowly than it otherwise would have, thus putting downward pressure on the labour 

share and further redistributing national income towards the owners of capitalò (ACTU 

submission, March 2013, paragraph 170).  It claimed that wages and productivity had 

"decoupled".   

484. The FWC responded to these submissions in 2013.  In summary, it said: 

 ñé the recent relationship between wages and productivity is a complex story, 

given: 

¶ the divergence between producer prices and consumer prices associated 

with the significant recent escalation in Australiaôs terms of trade; 

¶ the implications of capital deepening and changes in the ratio of capital 

and labour inputs; 

¶ the widespread incidence of declining labour shares of the national 

incomes in developed economies; and 

¶ productivity, factor share and unit labour costs series, both in aggregate or 

by sector, are measured across the workforce as a whole rather than 
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simply for award-reliant employees.ò (This summary is in the 2014 

decision at paragraph 160) 

485. In 2014 the FWC referred to a Productivity Commission research paper, Labourôs 

share of growth in income and prosperity, written by Mr D Parham in late 2013, and a 

range of conclusions in it regarding the causes of the change in labourôs share of 

income.  The FWC summarised ñthe main points of Mr Parhamôs paper as: 

¶ while the labour share of income fell by 4 or more percentage points in the 

2000s, labour was made no worse off by this because labour income grew at a 

faster rate in the 2000s than in the 1990s through stronger growth in both real 

wages and employment; 

¶ the labour income share only fell because capital income growth accelerated 

even more, with the large rise in Australiaôs terms of trade bringing strong 

growth in real income which provided scope for growth in both labour and 

capital income;  

¶ the rise in the terms of trade meant that producer prices rose faster than 

consumer prices, so that the purchasing power value of each dollar earned rose 

for consumers, including but not confined to employees; 

¶ the mining boom was overwhelmingly responsible for the fall in labour share 

in Australia, through the development of capacity which added to the 

economyôs capital stock and resulted in more capital-intensive production 

overall; 

¶ as the terms of trade decline, the labour income share will rise, but the share is 

unlikely to revert fully to previous levels given a more capital-intensive 

economy;  

¶ action to restore the old labour income share or to recover ólostô income share 
through wage rises would probably only have adverse consequences for 

employment and inflation and for industries already facing adjustment 

pressures; and  

¶ with declining terms of trade, increasing productivity growth will be the way 

to sustain growth in real wages.ò ( June 2014 decision, paragraph 166) 

486. We draw attention to Mr Parhamôs point that the labour share of income fell even 

though there was real wage growth.  Real wage growth was a emphasised by several 

parties in the 2014 hearing, who ñargued that the research found that although labourôs 

share of income fell sharply over this period, labour was no worse off as the real 

income of labour had nonetheless grownò; June 2014 decision, paragraph 163.   

487. Mr Parham and these parties were concerned with aggregate real wage growth across 

the workforce.  Significantly, the position of safety net workers and the level of safety 

net wages was not addressed by the general discussion. 

488. The FWC did not express a conclusion about these and related issues, but said: 

ñIt is generally accepted, and we accept, that the labour share of income has 

declined materially over the past two decades. There has been a redistribution of 
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income from labour to capital. It is true that real wages have grown over that 

time but, as is apparent from Mr Parhamôs paper, capital income growth 

(including its capacity to purchase consumer goods) accelerated more rapidly. 

The benefits of the increase in Australiaôs income associated with the terms of 

trade increase over the past decade have benefited capital disproportionately to 

labour. (June 2014 decision, paragraph 167, emphasis added.) 

489. It is apparent from the following paragraphs in its decision that the FWC saw the issue 

concerning the disproportionate benefits as a passing one: 

ñ[168] We note that the terms of trade, which have been an important cause of the 

rise in the purchasing power of labour and capital income in the past decade, has 

declined over the past two years, although it remains at historically high levels. 

At the same time, labour productivity, if not multi-factor productivity, has begun 

to rise. Both of these are indicators that the major shock to the economy caused 

by the very high prices of resources, and subsequent capital investment in mining, 

is beginning to pass. With it will pass, at least to a degree, the unusual impact on 

the labour and capital shares of national income, and the boost to employee 

purchasing power from a high exchange rate. 

 [169] It is our view that shorter-term volatility in the shares of labour and capital, 

caused by exceptional circumstances, do not provide a foundation for altering the 

NMW and award rates. We agree that changes in labour productivity that are 

sustained provide a firmer basis for any increase in real minimum rates. Longer-

term trends in the labour share of national income should be kept in mind, as they 

can influence assessments of the fairness of, and relative standard of living 

provided by, minimum wages. ([2014 FWCFB 3500, emphasis added.) 

490. The most obvious point omitted from these passages is that minimum wage workers 

have not had the real wage growth that is claimed to have accompanied the increasing 

terms of trade.  This is a matter of great importance for a tribunal that is setting 

minimum wage rates.  The passage contains another illustration of the concentration on 

aggregate measures that hide serious countertrends.  The overlooked trends are very 

detrimental to the low paid and safety net-dependent workers.  The FWCôs conclusion 

fails to address the position of the very people who depend on its decisions. These 

matters attracted little attention in the June 2015 and May 2016 decisions.    

491. The coverage of productivity in the June 2015 decision is short, with most of it reciting 

statistics at industry and national levels, and re-affirming its earlier view that minimum 

wage increases had not been a disincentive to collective bargaining.  The FWCôs 

discussion of productivity is introduced with the advice that the decision on the Annual 

Wage Review 2012-13 ñsets out why productivity and related measures require 

consideration in minimum wage fixation" and that it "included a detailed account of what 

the key concepts measure and how they are related"; see June 2015 decision, paragraph 

182. 
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492. The FWC referred to the substantial issues raised by the ACTU and ACCER 

concerning the failure to distribute productivity increases. 

[189] The ACTU and ACCER have again drawn our attention to the real value of 

the NMW lagging behind productivity growth over the past decade and a falling 

labour share of income over that period. Whilst recognising that the 2013ï14 

Review decision meant that low-paid workers did share in productivity growth 

over the past year, the ACTU submitted that the increase it proposed was 

necessary to ñensure that some of this lost ground is restoredò. The Panel 

considered the longer term decline in the labour share of income in its 2013ï14 

Review decision, concluding that:  

ñ[169] It is our view that shorter-term volatility in the shares of labour and 

capital, caused by exceptional circumstances, do not provide a foundation 

for altering the NMW and award rates. We agree that changes in labour 

productivity that are sustained provide a firmer basis for any increase in real 

minimum rates. Longer-term trends in the labour share of national income 

should be kept in mind, as they can influence assessments of the fairness of, 

and relative standard of living provided by, minimum wages.ò  

[190] Nothing put to us in the current Review persuades us to depart from that 

assessment and the conclusions drawn.ò (Footnotes omitted) 

493. This failed to deal with the substance of the issue raised.  The FWC had evidence of 

prolonged increases in productivity.  There were ñsustainedò improvements in labour 

productivity, but there had not been compensation for them.  Short term variations 

could not hide that fact.  There was a ñfirmer basisò for wage increases in those figures.  

Despite this, there was no acknowledgment of the implications of the sustained 

productivity improvements, albeit that there were cyclical factors in operation.   

494. The last sentence of the passage in the June 2014 decision which was affirmed in the in 

paragraph 189 of the June 2015 decision shows that the reward for productivity growth 

is subject to an assessment of the labour share of national income.  The reference in the 

third sentence to the relevance of the labour share of national income to the 

ñassessments of the fairness of, and relative standard of living provided by, minimum 

wagesò is intended to have some significance.  It means that the increases in safety net 

rates on account of productivity increases is constrained in some unspecified way by 

the share of national income going to labour as a result movements in all wages, 

whether set by the safety net provisions of the legislation or bargained individually or 

collectively. 

495. The FWCôs consideration of productivity was followed by a section on business 

competitiveness and viability, the opening paragraph of which was: 

ñ[197] After falling sharply in the GFC, the wages share steadily recovered until 

2011 and has since been relatively flat. The profits share has fallen back in recent 
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years after climbing sharply in the GFC and its aftermath. In 2014 it was at a 

lower level than in most years since 2010.ò (The passage was repeated at 

paragraph 297) 

496. Paragraph 197 was followed by a graph (Chart 4.2) which showed the wages share of 

total factor income at about 20%, save for the GFC period when it fell significantly 

(and the profit share increased accordingly).  It would be wrong if these macro 

outcomes, largely driven by the wages of workers who do not rely on safety net wages, 

were to compromise the setting of a fair safety net wages.  That appears to have 

happened. 

497. The matters covered in the six previous paragraphs were included in ACCER's 

submissions of March 2016.  ACCER took the view that safety net workers, i.e. those 

who depend directly or indirectly on the minimum wage rates set by the FWC were 

being treated unfairly.  The four pages of the May 2016 decision covering the 

productivity question do not deal with that aspect.  Those paragraphs comprise a 

recitation of statistics, followed by the observations quoted earlier in relation to the 

potential positive impact that an increase in minimum wage rates might have on 

productivity.  The closest we find to a conclusion on the impact that productivity 

changes have had on the wage decision is found in a very generally drafted paragraph 

in the FWC's conclusions: 

"[101] The general economic climate is robust, with some continued 

improvement in productivity and historically low levels of inflation and wages 

growth. The prevailing economic circumstances provide an opportunity to 

improve the relative living standards of the low paid and to enable them to better 

meet their needs. The level of increase we have decided upon will not lead to 

inflationary pressure and is highly unlikely to have any measurable negative 

impact on employment. It will, however, mean a modest improvement in the real 

wages for those employees who are reliant on the NMW and modern award 

minimum wages." 

 

C.   PRODUCTIVITY BENEFITS  LOST THROUGH WAGE DECISIONS   

498. The very substantial loss by safety net workers of the benefits of productivity growth 

cannot be denied.  On the basis of our calculations in Chapter 3, on average, safety net 

workers have had very little benefit from the productivity gains since 2001.  The 

declining labour share of income must be partly caused by the treatment of safety net 

workers, whose productivity increases have been transferred to their employers.  

Denying about one-fifth of the workforce wage increases based on the substantial 
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productivity increases must have had a substantial effect on the labour share of national 

income.  The impact on the labour share of income is not limited to the one-fifth of 

workers who are only paid the prescribed minimum wage, but extends to those whose 

collective and individual agreements are set by reference to the minimum wage rates.    

499. In the June 2013 decision (at paragraph167), the FWC accepted that there is a gap 

between increases in modern award wages and productivity growth, but desisted from 

drawing conclusions about that gap.  However, it did consider "recent" productivity 

increases in making its decision.  The decision to award a 2.6% increase was made in 

the context of an annual CPI increase of 2.5%, including an estimated 0.7% increase on 

account of the introduction of carbon pricing (and for which Commonwealth tax cuts 

and transfers compensated) and an increase of 0.25% in compulsory superannuation 

contributions.  This was small recognition of productivity improvements, especially in 

the light of the following summary of them: 

"On all measures, labour productivity increased over the year to the December 

quarter 2012. Labour productivity, as measured by GDP per hour worked in trend 

terms, was 2.9 per cent higher; gross value added in the market sector per hour 

worked increased by 2.4 per cent; and GDP per capita increased by 1.2 per cent." 

(June 2013 decision, paragraph 17, footnote omitted) 

500. The reason for the discounting of recorded productivity growth is evident in the 

following conclusion: 

"Our productivity performance as a nation underpins our standard of living. In 

this context labour productivity is relevant. As we have noted, there has recently 

been an increase in labour productivity. Short-term variations in productivity 

should be interpreted with some caution and whether the recent increase is 

sustainable remains to be seen. It is for that reason that we have not given greater 

weight to recent productivity outcomes in deciding to only award a modest 

increase in minimum wages in this Review. If sustained, the recent improvement 

in labour productivity could provide the capacity to address the declining relative 

position of the low paid and for them to share in increasing community living 

standards."  (June 2013 decision, paragraph 61) 

 

501. The last sentence in paragraph 61 was repeated in paragraphs 323 and 428 of the 

decision.  Paragraph 61 raises a concern and some uncertainty.  First, the concern.  The 

discounting of productivity-based wage increases because of some doubt about 

accuracy or sustainability will inevitably work against the fair distribution of 

productivity and the interests of safety net workers, unless there is a means of 

reviewing past assessments or the use of some averaging process.   
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502. The need for a change is demonstrated in the last AIRC wage review in 2005.  The 

tribunal had evidence suggesting that in the calendar year to December 2004 there had 

been a decline in labour productivity.  In its conclusions, it stated: 

"Turning to a review of economic indicators in the last year... Prices as measured 

by the CPI increased by 2.6 per cent over the 12 months to December 2004. 

Productivity growth has been negative for the last 12 months.  

We consider that to grant the ACTU's claim for an increase of $26.60 per week in 

all award rates would be inconsistent with our statutory responsibilities. We agree 

with those who submitted that the claim is excessive. It is clear that there has 

been a slowing of GDP growth in 2004-05 and that in recent quarters productivity 

growth has been disappointing..."  (Safety Net Review, 2005, Print PR002005, 

paragraphs 420-421) 

503. This was an erroneous assessment because subsequently released data showed that 

there had been an improvement in labour productivity: over the period December 2003 

to December 2004 GDP per hour worked grew by 1.0% and it increased by 0.9% over 

the next 12 months (see Table 7).  The problem of short term variations and initial 

misreporting of changes could be addressed through the adoption of a moving average.  

504. The uncertainty raised by the last sentence in paragraph 61 and its repetition in 

paragraphs 323 and 428 is whether the FWC had accepted that there was a pool of 

undistributed productivity that it would be prepared to distribute over subsequent years.  

What did it foreshadow by the final sentence of paragraph 61?  

ñIf sustained, the recent improvement in labour productivity could provide the 

capacity to address the declining relative position of the low paid and for them to 

share in increasing community living standards" (emphasis added).   

505. This passage, while holding out a prospect of improved living standards, provided no 

confidence that the situation would improve.  The crucial point is that there have been 

substantial and sustained productivity improvements over the past 15 years, and more, 

yet safety net workers have not had the benefit of those improvements and have gone 

backwards compared to the labour force as a whole.  The situation is unlikely to change 

without acknowledgment of these facts. 

506. The small distribution of productivity in 2013 was repeated in 2014.  In 2014 the FWC 

said that ñShort-term measures of productivity should be interpreted with some caution 

as productivity is best measured over a business cycle.ò (at paragraph 149).  At 

paragraph 159 it said that ñgrowth in labour productivity had been sustained, providing 

some support for a modest rise in the real value of minimum wagesò.  This was in the 

context of a finding that ñé trend labour productivity has risen over the past two years, 
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though at a somewhat faster rate in 2012 (2.5 per cent) than in 2013 (1.7 per cent for all 

sectors and 1.8 per cent for the market sector)ò; see paragraph 150.  The FWC appears 

to have accepted the ACTU submission that ñwhilst labour productivity grew by 12.3 

per cent between 2002ï03 and 2012ï13, the real (CPI-adjusted) value of the NMW 

rose by only 3.4 per centò; see paragraph 162.   

507. In 2014 an increase of 3.0% was awarded in the context of CPI increases from March 

2013 to March 2014 of 2.9% and an increase of 0.25% in compulsory superannuation 

contributions.  It appears that the use of the words ñsome supportò in paragraph 159 

was not persuasive support.  There was a lack of information in the decision about how 

the productivity improvements of the previous year or over the business cycle informed 

the decision. The 0.1% increase in real wages, even with recognition of the change in 

superannuation contributions, was an inadequate amount to help safety net workers 

"share in increasing community living standards". 

508. The uniform increase of 2.5% in the June 2015 decision has similar features, although 

the CPI increase was 1.7%.  The difference between the two can be regarded as a return 

on productivity increases, but the FWC noted that GDP per hour had risen by 1.6% 

over the 12 months to December 2014 (paragraph 184).  The margin between the 1.7% 

increase in the CPI and the 2.5 % increase for all minimum rates does not reflect the 

increase in labour productivity. 

509. In its May 2016 decision the FWC awarded a uniform 2.4% increase in the NMW and 

award rates in the context of a very low annual CPI increase of 1.3% (March 2015 to 

March 2016).  There are a number of factors to be determined in the assessment of the 

fairness of a decision, but the awarding of wage increases of this magnitude in excess 

of the increase in the CPI represents a substantial distribution of the annual 

improvement in productivity.  It should be noted, as should the failure to do this in 

previous years.   Given the productivity increases over the previous years it should have 

been the pattern, rather than the exception.  

Capital deepening 

510. In 2013 and 2014 the FWC referred to the claims that capital deepening, i.e. the 

increase in capital inputs relative to labour inputs, needed to be taken into account.  The 

FWCôs 2013 decision (at paragraph 385) refers to the ACTU's claim that from the June 

quarter 2005 to the December quarter 2012 labour productivity had risen by 9.9% and 

commented: 
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"No party disputed the above data but several questioned the inferences to be 

drawn from it. Ai Group, for example, reiterated its view that capital deepening 

was a substantial cause of the rise in labour productivity and there should be no 

assumption that wages rise commensurately." (Paragraph [386])   

511. Clearly, this is an important issue in the measurement of changes in labour productivity 

and the fairness of decisions regarding the distribution of those gains, yet it was not 

covered in the published reasons.  If this has been a factor in the FWCôs decisions then 

it should be explained why and how the matter was taken into account.  It is an 

important matter that requires further consideration. 

Conclusion 

512. The issues concerning the measurement and distribution of productivity increases and 

the impact of the terms of trade are matters of substantial importance to the FWCôs 

decision making process.  Substantial productivity increases should be taken into 

account in a meaningful way and the decisions should be transparent and explain how 

productivity increases have been taken into account.  However, the issue may be 

avoided because the FWC's obligation to take into account relative living standards 

when setting safety net wage rates.  Living standards improve because of changes in 

productivity and the terms of trade.  If proper account were taken of changes in relative 

living standards, both the driver of long term growth, productivity, and the cause of 

shorter term changes in national income, the terms of trade, will be factored into 

minimum wage rates.  These changes are manifested through changes in average 

weekly earnings and similar measures, which we will consider in Chapter 5.  

513. The FWC adverted to this kind of point in its June 2013 decision: 

"To the extent that productivity growth is reflected in average real wages growth, 

it will be a relevant consideration for minimum wage fixation because of the 

requirement in both the modern awards and minimum wages objectives to take 

into account the relative living standards and needs of the low paid."  (Paragraph 

144, footnote omitted) 

514. A reference to the terms of trade could be added to this passage.  But the fundamental 

problem for safety net-dependent workers is that their wages have not reflected 

community-wide average wage growth over the years, including the years in which the 

FWC has been setting wages under the Fair Work Act 2009.  Safety net wages do not 

need to be in lockstep with average wages, but they should follow a similar path over 

time and have a reasonable connection with them.  This means that, in order to correct 

the shortcomings of recent years, more often than not safety net rates will need to 
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increase at a greater rate than average wage levels, even in periods of little or no 

average wage growth.  In order to minimise uninformed controversy over such 

prospective outcomes the FWC should acknowledge and explain the past shortcomings 

in the setting of safety net wages. 
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CHAPTER 5 

SAFETY NET WAGES HAVE FALLEN BEHIND GENERAL WAGE LEVELS  

 

A.   GENERAL INDICATORS OF INCREASING COMMUNITY INCOMES  

515. Any proper assessment of the wage increases for low paid work classifications has to 

be evaluated in the light of what has happened in the rest of the community: fair wages 

have to be set with regard to relative living standards across the community.  In this 

section we turn to a comparison between safety net wages and various measures of 

wages and incomes, based on the data in Table 10. 

516. Table 10 compares the changes in the National Minimum Wage (NMW) and the base 

trade-qualified C10 wage rate with general measures of changes in national wages and 

incomes since 2001.  These general measures may also be compared with the changes 

in the other safety net wage rates set out in Table 1 in Chapter 3.  The cumulative 

changes show, for example, that safety net wages lost substantial relative value during 

the Work Choices years, which are represented by the January 2006 to January 2010 

figures. 

Average Weekly Ordinary Time Earnings  

517. The comparison between safety net rates and Average Weekly Ordinary Time Earnings 

(AWOTE), published by the Australian Bureau of Statistics (ABS), is of particular 

importance.  As a measure of ordinary time earnings, the AWOTE figures exclude 

cyclical factors such as the amount of overtime worked and are an appropriate 

comparator over time for the safety net rates. 

518. The figures show that safety net wage rates have fallen substantially against AWOTE, 

which increased by 91.9% over the past 16 years.  The NMW increase of 64.1% 

compares unfavourably with the increase in AWOTE.  The NMW fell from 50.1% to 

43.9% of AWOTE over the 16 years to January 2017.  At the other end of our 

calculations in Table 1, a safety net rate starting at $700 per week in January 2001 

increased by only 45.2% over the same period.  In 2001 it was 87.6% of AWOTE and 

in January 2017 it was 66.3% of AWOTE.   
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Table 10 

 

Safety net rates compared to other wages and incomes 

2001-2017 

($ per week, unless otherwise indicated) 

Year 

Cumulative 

increase in 

FMW/  

NMW  

 

Cumulative 

increase in 

trade- 

qualified 

rate (C10) 

Cumulative 

increase in 

Wage Price 

Index 

Average 

Weekly 

Ordinary  

Time 

Earnings 

(AWOTE)  

Cumulative 

increase in 

AWOTE  

Household 

Disposable 

Income 

per head 

Cumulative 

increase in 

Household 

Disposable 

Income 

2001    798.80  413.61  

2002 3.3% 3.0% 3.4% 843.10 5.5% 455.00 10.0% 

2003 7.7% 6.7% 6.9% 882.20 10.4% 451.58 9.2% 

2004 11.9% 10.2% 10.8% 929.60 16.4% 477.34 15.4% 

2005 16.7% 14.0% 14.9% 964.90 20.8% 512.56 23.9% 

2006 20.9% 17.5% 19.6% 1014.50 27.0% 530.84 28.3% 

2007 27.8% 23.0% 24.5% 1045.40 30.9% 570.89 38.0% 

2008 30.4% 25.1% 29.5% 1100.70 37.8% 619.91 49.9% 

2009 35.8% 29.5% 35.0% 1158.50 45.0% 683.90 65.3% 

2010 35.8% 29.5% 39.0% 1225.20 53.4% 680.19 64.5% 

2011 42.3% 34.8% 44.3% 1274.10 59.5% 722.35 74.6% 

2012 47.2% 39.4% 49.6% 1333.40 66.9% 753.39 82.1% 

2013 51.4% 43.3% 54.7% 1392.80 74.4% 761.43 84.1% 

2014 55.4% 47.2% 58.6% 1437.20 80.0% 795.09 92.2% 

2015 60.1% 51.6% 62.7% 1474.50 84.6% 810.18 95.9% 

2016 64.1% 55.4% 66.3% 1499.90 87.7% 812.93 96.5% 

2017 68.0% 59.1% 69.4% 1533.10 91.9% 824.83 99.4% 

Save as noted below, the figures are at January of each year.  AWOTE figures are trend estimates of full-time 

adult ordinary time earnings, public and private sectors, at November of the preceding years; see Average 

Weekly Earnings, Australia, November 2016, cat. no. 6302.0, (Trend, A84990044V), and earlier publications in 

this series.  Wage Price Index figures are from Wage Price Index, December 2016, cat. no. 6345.0 (Trend, 

AA27138851R).  Household Disposable Income figures are taken from the Melbourne Instituteôs Poverty Lines: 

Australia September Quarter 2016  and are in respect of December of the preceding year, save that the figure 

for September 2016 (the latest available) is used for January 2017.       

519. If the NMW had increased at the same rate as AWOTE, the NMW would now be 

$768.40 per week, $95.70 per week more than it is.  Had the $700.00 per week safety 

net rate maintained its 2001 relativity to AWOTE it would have risen to $1,343.30 per 

week, an extra $327.10 per week.  These are startling comparisons. 

520. The past 16 years is a valid reference period for comparisons of changes in minimum 

wages and average wages.  Concentrating on more recent changes will not give a true 

picture of the changes under national regulation that have impacted on low paid 

workers and their families.  The Fair Work Commission (FWC) frequently refers to 
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shorter time periods, which are within the period of its existence since January 2010 

(when it was the named Fair Work Australia).  The reference to more recent years is 

helpful in understanding the relative changes over the shorter and longer periods, but 

any progress within recent years should only be seen as progress towards correcting the 

deterioration over the longer period, including the period since 1997 when the NMW 

was first introduced  (and the known as the Federal Minimum Wage).   

521. Table 10 shows that, at the time of the FWC's decision in May 2016, the published 

AWOTE figures recorded a 29.5% increase over the seven year period, November 2008 

to November 2015.  Over the same period the NMW increased by only 20.8% (see 

January 2009 to January 2016 in Table 1).  Extending the comparison to January 2017, 

AWOTE has increased by 32.3% (November 2008 to November 2016) and the NMW 

has increased by 23.7% (January 2009 to January 2016).  The gap between the 

increases in AWOTE and the NMW fell a little over the year: from 8.7 percentage 

points to 8.6 percentage points.    

522. The FWC's decisions have stabilised the relative value of minimum wage rates, with 

some very recent improvement.  Over the four years to November 2016 AWOTE 

increased by 10.1% while the minimum wage rates have increased by 10.9% (see Table 

1)  Over the year to November 2016 AWOTE increased by 2.2% and minimum wage 

rates increased by 2.4%  However, this is very little progress towards repairing the 

deterioration in the relative value of minimum wage rates. 

523. The substantive point to be made is that over the past 16 years the divergence between 

safety net rates and AWOTE has been very damaging to the interests of safety net-

dependent workers and the slight reversal of that trend in the last couple of years does 

not address the losses of previous years. 

524. We do not argue for a strict arithmetical nexus between safety net rates and AWOTE, 

because the ratio between them may go up or down depending on circumstances, but 

these figures show how much the NMW and other safety net workers have lost when 

compared to community wage movements and, as a result, general living standards.  As 

a matter of principle and fairness, the NMW and other safety net rates should follow a 

similar path to these average weekly earnings; and must do so if the social value of 

safety net wages is to be maintained. 

525. It is important to note that AWOTE understates the increases received by non-safety net 

workers.  Because AWOTE covers the population as a whole, including safety net 

workers who comprise about one-fifth of the workforce, a comparison between the 
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wages of safety net workers and the rest of the workforce would require the extraction 

of safety net workers from a measure like AWOTE.  This would present a greater 

contrast than the figures used in Table 10.  Simply put, if one-fifth of workers are safety 

net-dependent and have a wage increase of 30.0% over a decade, while the overall 

community increase is 60.0%, the four-fifths who are able to bargain (formally or 

informally) for higher wages will have had an increase of about 67.5%, i.e. more than 

10.0% above the aggregate figure. 

526. It is apparent that the FWC has largely stopped the collapse in the relative value of 

minimum wages, but it has failed to address the substantial deterioration of earlier years 

and to give priority to those workers who are most in need.  One of the legacies left to 

the FWC was the Australian Fair Pay Commission's wage freeze of 2009.  This meant 

that the FWC had to take into account movements in prices and average earning for the 

year prior to its own establishment.  No doubt, it would prefer to be judged by the 

events and circumstances since January 2010, but it cannot do so. 

Wage Price Index     

527. The Wage Price Index (WPI) increased by 69.4% over the 16 years to January 2017, 

rather less than AWOTE, but rather more than the 50.5% increase in the CPI.  At each 

January the WPI figure is the one that was published for the previous month, but the 

wage rate is the one that was set earlier in the previous year.  Since 2010 the wage 

increases have been introduced in each July.  In making comparisons between the two 

we should keep in mind the fact that the WPI figures used in the table are recorded after 

the relevant wage movements.   

528. In contrast to AWOTE and similar measures which actually reflect levels of 

remuneration received by employees and changes in those levels, the WPI is not 

designed to reflect the payments received across the workforce or in segments of it: 

"The WPIs measure changes over time in the price of wages and salaries 

unaffected by changes in the quality or quantity of work performed. A range of 

procedures have been developed to identify and measure quality and quantity 

changes and ensure that only pure price changes are reflected in the indexes."  

(Wage Price Index, December 2016, cat. no. 6345.0, page 16.)   

529. The WPI has been given some prominence in past decisions because of the claim that it 

represented ñpure price changesò in the costs of labour.  Changes in the WPI have been 

used by the FWC as a comparator for wage rate adjustments.  However, because it is an 

indicator of changes over time, the WPI is not an indicator of current relative living 
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standards, which the legislation requires to be taken into account when setting 

minimum wages.      

530. In 2012 the FWC referred to the WPI in the context of relative living standards, and in 

doing so raised some broader questions: 

"We are required to take into account the relative living standards and needs of 

the low paid. Except at the national minimum wage level, the value of all award 

rates of pay has fallen relative to the various measures of movements in average 

rates of pay. The national minimum wage has risen over the past decade at about 

the same rate as the WPI. This implies that the lowest award rate has kept pace 

with increases in other rates of pay for non-managerial employees. In this sense, 

the relative position of the lowest award rate has been maintained, but this is not 

so for higher award rates. Over the past decade, average earnings have risen 

faster than individual rates of pay, caused by the workforce moving into higher 

paid jobs over time. As a consequence, those reliant on award rates of pay have 

fallen behind the average earnings of workers and, in this sense, have not 

retained their relative standard of pay."  (Annual Wage Review 2011ï12, 

Decision, (June 2012 decision), paragraph 15, emphasis added.) 

531. In section D of this chapter we deal with the claim in the last two sentences that rising 

inequality was caused by the workforce rising into higher paid jobs over time.  The 

substance of section D is that the change in workforce composition does not explain the 

divergence between minimum wage rates and the WPI.    

532. The claim in the June 2012 decision that ñnational minimum wage has risen over the 

past decade at about the same rate as the WPIò has been echoed in subsequent 

decisions; for example in its June 2015 decision the FWC said: 

" The NMW and modern award minimum rates have grown more slowly over the 

past decade than have measures of average pay, although growth in the NMW has 

remained close to that of the WPI." (Paragraph 43) 

533. The claims that the NMW has "remained close" to the WPI is contentious, but more to 

the point the gap between increases in the WPI and the increases received by higher 

paid, but still low paid, minimum wage-dependent workers is substantial. 

534. The justification for money, rather than percentage increases, was the provision of 

support for those workers who were most in need of a wage increase.  The differential 

impact was the result of money increases in award rates that took substantial wage 

growth away from higher paid classifications, but which barely favoured lower paid 

dependent workers in terms of real wages and disadvantaged them in terms of relative 

wages.  The overall increase minimum wage-dependent workers was less than the WPI 

increases.  In January 2007 the NMW was 3.3 percentage points ahead of the increase 

in the WPI, but a decade later, in January 2017, it was 1.4 percentage points below the 

WPI increase.  In January 2007 the C10 rate was 1.5 percentage points behind the 
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increase in the WPI, but by January 2017 it was 10.3 percentage points behind.  These 

are significant figures.   

535. These shortcomings are part of the legacy of the national wage setting system and 

cannot be avoided by reason of the establishment of the FWC in 2010.  The legacy has 

to be acknowledged, along with recent developments.  The position of the NMW and 

award rates relative to the WPI has improved over the five years to January 2017, 

during which the WPI increased by 13.2% compared to a 14.2% increase in safety net 

wages; but there is still some way to go in regard to correcting the errors of the past.   

536. As we saw in Chapter 3, the C10 wage rate is a better indicator of the impact of wage 

increases on the low paid.  Because of money, and not percentage, increases being 

awarded until 2010, the C10 rate lost substantial relativity to the WPI.   By January 

2016, the C10 rate had had increased by 55.4% compared to an increase of 69.4% in the 

WPI.  Had the C10 followed the WPI it would have been $833.80, $50.50 per week 

higher than it was in January 2017.  Had the C4 classification followed the WPI over 

the same period, it would have been $1,074.30 per week, not $940.90 per week, with a 

shortfall of $133.40 per week.  As Table 1 has shown, the increases for higher paid 

classifications were much less relative to the WPI.  The most disadvantaged from our 

examples in Table 1 are the modestly paid minimum wage-dependent workers now on 

$1,016.20 per week: compared to the 69.4% increase in the WPI since January 2001, 

the increase in their wage rate has been 45.2%.   It cannot be said that any of this loss 

has been offset by some advantage received by the low paid.        

537. These comparisons raise the question of whether any classification should get any less 

than the WPI.  On what basis should higher income classifications not get the WPI 

increases?  The justification cannot be found in any claim that it was done in order to 

give more to the lowest paid, because, as we have seen, the lowest paid have fallen 

behind.  In the following paragraphs we take a closer look and discuss the reasons for 

concluding that the WPI is conservative measure of national wages growth.    

More on the nature and relevance of the Wage Price Index  

538. Our concern with the use of the WPI is not just about the relative numbers.  There is a 

fundamental point to be made about the nature and design of the WPI.  In order to 

develop this point it is necessary to say something about awards and the compilation of 

the WPI.  Our argument is that the WPI understates relevant changes and that minimum 

wages across all levels should move by more than the WPI 
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539. We need to be clear about the differences between the award classifications and the 

matters measured by the WPI.  Award classifications are broadly drawn to enable a 

range of work, within firms and across industries, to be performed within a particular 

classification.  Broad-banded classification structures were introduced in the early 

1990s to replace narrowly defined work classifications that had too often imposed 

limitations on enterprise flexibility and the ability of workers to acquire skills, 

experience and enhanced promotional opportunities.  Under these modern 

classifications, work can change without the need to re-classify the worker into another 

or a higher classification; i.e. work value increases may occur within a work 

classification.  A new worker may, for example, do more skilled work than his or her 

predecessor, yet fall within the same wage classification.  Work classifications are, 

therefore, not static and can accommodate change.  If it were not so, the FWC would 

need to constantly review, amend and extend many work classifications.      

540. The WPI is about something different.  It separates the static from the dynamic in work 

classifications.  The procedure for the compilation of the WPI is set out in paragraph 8 

of the Explanatory Notes of Wage Price Index, Australia December 2014: 

"Price-determining characteristics of the jobs are fixed to ensure that changes in 

these characteristics do not contribute toward index movements. The following 

are examples of changes in price-determining characteristics which are not 

reflected in index movements: 

changes in the nature of work performed (e.g. different tasks or 

responsibilities) ..." 

541. The data used in the WPI is compiled from surveys of employers, with particular 

employers reporting over a period of time in respect of relevant aspects of their 

businesses.  This is how it is explained by the Australian Bureau of Statistics (ABS): 

"9.4 Pure price movements are allowed to contribute to the ordinary time price. 

These movements will include:  those due to inflation; cost of living; enterprise or 

agency agreements;  award rises;  minimum wage rises;  individual contracts 

(both formal and informal); and salary reviews.   

9.5 Elements that are excluded from changes in the ordinary time price are those 

that relate to changes in the quality or quantity of work performed. Quality 

changes within a job can occur in a number of ways including:  

changes in the level of performance of the occupant  

changes in the age, grade or level of qualification of the occupant  

changes in the duties required to perform the job. 

A range of procedures have been developed to quality-adjust the data collected to 

ensure only pure price changes are reflected in the indexes. 

9.6 Only those jobs that exist in both the current and the previous quarter (i.e. 

matched jobs) contribute to the index calculations. Jobs are matched by collecting 

detailed job specifications and ensuring job occupants do not deviate from these 
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specifications over time. When an employee moves out of the sampled job, the 

WPI will continue to collect information about the job, rather than the employee." 

(Wage Price Index: Concepts, Sources and Methods, cat. no. 6351.0.55.001, 

Chapter 9) 

542. The WPI seeks to measure changes in the price of labour in jobs that are unchanged 

between ABS surveys. Changes in wage levels are recorded, but where there has been a 

substantial change in the work of the employee, the position in question is excluded 

from the survey, as is the recording of any increase in wages for that employee.  This 

recording exercise has nothing to do with the scope and extent of work classifications 

and the particular question of whether there has been any change in the appropriate 

work classification.  An employee may drop out of the WPI sample even though he or 

she would stay within the work classification. 

543. There is another fundamental point to be taken into account.  The price of labour may 

increase in the unchanged jobs because of, for example, an increase in the safety net 

wage for safety net-dependent workers, an increase in wages as a result of a new 

collective bargain or because of individual market-related adjustments. The WPI is, 

therefore, partly determined by the FWC; and past wage decisions are reflected in the 

WPI to some extent.  The limited increases in safety net rates have had a depressive 

effect on the WPI.  The decisions of the tribunals during the past 16 years to disconnect 

safety net wage increases from community wage movements have reduced the utility of 

the WPI as a guide in setting those wages.  If one wanted to know what was happening 

in the labour market in order to provide some guide for the setting of safety net rates, it 

would be necessary to exclude safety net workers.  The WPI, properly used, should 

recognise the point that we made earlier in regard to the comparability of AWOTE.  

Extracting the part of the WPI index which is the product of safety net decisions would 

give a higher figure for those who are not safety net workers.               

544. As a measure of "pure price changes" the WPI is of limited use in wage setting and is 

certainly not a measure that should operate as a ceiling, as it has tended to be treated by 

the FWC.  Rather it should be treated more as a floor, with a margin above it, in the 

setting of wage increases.  The figures demonstrate that many safety net workers have 

found themselves very much below that "pure price" floor.  When the WPI is adjusted 

upwards to take account of the fact that it covers safety net workers, who have their 

wages fixed by the FWC, the gap between safety net rates and the price changes in the 

rest of the labour market is even greater.  




