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Preface

Working Australia, 2017: wages, families and povestyhe product of a number of
submissions made to national minimum wage reviews over more than the past decade
by the Australian Catholic Council for Employment Rieglas (ACCER).

Minimum wage setting is one of the most important areas of Australian public policy.
Decisions made in the annual reviews have an immediate impact on the lives of the
lowest paid workers and their families and a wider impact on Australieietgo
Despite this, the issues and evidence considered in wage reviews are little known in
the broader community. To help promote wider knowledge of these matters ACCER
decided to change the format and presentation of its 2014 submission and to publish a
free of charge ebook incorporating the submission. The practice continued and this is
the fourth annual book in the series.

This book has 10 chapters and three appendices. Chapter 9 is ACCER's March 2017
submission to the Annual Wage Review 2416 Themanuscript of the first eight

chapters was attached to ACCER's submission when it was lodged with the Fair Work
Commission (FWC). A number of those chapters and chapter sections were relied

upon in support of ACCEROGs claims for wage i

Chapter 10comprises further submissions made by ACCER in April and May
2017. Chapter 11 is a response to the FWC's decision of 6 June 2017.

As we have done in previous years, we have included in this book appendices covering
Catholic social teaching on work, economelations and the rights of workers (see
Appendix B) and the Australian Bishops' Statement of November 2005 on the then
proposedNork Choicegegislation (see Appendix C).

The book has been written in a way that requires no special familiarityvweigie

setting, with the chapters being designed to build on each other. The chapters are
largely selfcontained so that they may be read separately. Acronyms are introduced
afresh in each chapter. We suggest that you read Chapter 9 and Chapter 10E (which
reviews the FWC's decision of 6 June 2017) before reading the earlier chapters.

Our main message is that the wages safety net is failing to keep workers and their
families out of poverty and provide them with a standard of living that is appropriate
by reference to contemporary Australian living standards. We believe that there is
widespread support for the principle that full time work should be sufficient to keep
families out of poverty, at the least, in the ordinary cases in which working families
find themselves.

Our principal objective is to increase the National Minimum Wage (NMW) to the
point where it can be fairly described as a living wage. We argue that the wage rates
for a large number of low paid award work classifications do not provide r& livi



wage. The relief of poverty and the addressing of the needs of the neediest workers
should have priority in minimum wage setting. Poverty and low listendards

should be targeted over successive wage cases. We propose that it be commenced in
two ways by the awarding of uniform money increases (not percentage increases) to
all award rates of pay and the awarding of a greater increase in the NMW.

This year ACCER claimed an increase in the NMW of $37.30 per week, or 5.5% , and
a uniform increase of $310 in respect of the award rates of pay. At the tadsdified

C10 wage rate the award claim amounts to an increase of 3.9%. The claims were
substantially higher than those made in previous years because of the economic impact
on families as a result ¢fie withdrawal of the Schoolkids Bonus at the end of 2016.

On 6 June 2017 the FWC awarded a uniform increase of 3.3% to the NMW and all
award wage rates. The 2017 decision, like earlier decisions, failed to target poverty.
The fAone si zahcannotttaagetapdverty and grqvidecsuaficient assistance
to the neediest sections of the Australian workforce.

Brian Lawrence

23 June 2017
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CHAPTER 1
WORKING AUSTRALIA, JANUARY 2001 TO JANUARY 201 7

A.
1.

INTRODUCTION

This is the fourth in an annual series of ebooks based on submissions made by the
Australian Catholic Council for Employment Relations (ACCER) to annual wage
reviews conducted by the Fair Work Commission (FWC). The fundamental purpose of
those submissionwas to promote the interests of low paid workers and their families.
Most of what follows is assembled around a number of issues raised by ACCER
regarding rising levels of poverty in Australian working families and increasing
inequality in Australian soety.

The first ebook in the series was published in March 20M@king Australia, 2014
wages families and povertWe intend that the books will be of use to those who are
interested in wages policy and a range of associated public policy issaesp an
Catholics who are interested in the practical application of an important part of Catholic
social doctrine. Because of these broader purposes we have endeavoured to present the
issues in a way that does not requiregxisting knowledge of the subjematters. We

have written the chapters as sedintained pieces with, for example, acronyms
reintroduced in each chapter.

Our basic format is a presentation of changes in minimum wages since 1 January 2001
and the impact that they have had on low paidkexs and their families. We have
concentrated on the events since the turn of the century because the new century started
with a convenient reference point: a package of taxation and family support measures
that accompanied the introduction of tBeodsand Services Tagn 1 July 2000. That
budgetary package was widely debated in the course of the framing of the legislation.
While it could not be said that there was a national consensus on matters of detail, one
of the main features of the new systemmsvaa attempt to protect low income earners
and their families from the effects of a nevilyroduced consumption tax.

We do not suggest that some golden age for workers and their families had been
reached at the turn of the century. As we will show,esdmturbing trends were under

way before that time. Although our comparisons and commentary concentrate on the
period 1 January 2001 to 1 January 2017, from time to time we present data within this

period and from earlier periods.

WORKING AUSTRALIA, JANUARY 2001 TO JANUARY 2017 12



Since 1 January 2001 é¢hannual national wage reviews have been successively
conducted by the Australian Industrial Relations Commission (AIRC), the Australian
Fair Pay Commission (AFPC) and the FWC, previously known as Fair Work Australia.
The national legislation under whiokach of these tribunals was established and
operated has been contentious in some respects; and the most contentiouseak the
Choiceslegislation of 2005, under which the AFPC operated. That legislation was
replaced by thé&air Work Act 2009under wich the FWC now operates. One of the
stated objects of the current legislation is to promote social inclusion and a key
provision is the obligation of the FWC to
taking into account ,velwingstaglards and the needadf thee r s ,
|l ow paido; section 284(1).

Our principal focus is on those low paid workers and their families who rely on the
National Minimum Wage (NMW), now at $672.70 per week, and the wages set by
awards covering low paid wordassifications. Low paid workers comprise those who
only receive the minimum legal wage rate and those who are paid more than the legal
minimum, but not sufficient to enable them and their families to achieve a basic
acceptable standard of living anditee in dignity.

The NMW is established under tRair Work Actas a general right that is not tied to

any level of skill or responsibility. The great majority (about 95%)of workers who are
covered by the NMW are also covered by an award which covers a defined occupation
and/or industry. These awards provide a higiage rate for work classifications that
require higher levels of skill and responsibility. The scheme ofthe Work Act
requires that the NMW and award wages be set by reference to slightly different factors
and that the NMW be decided before thguatinents to award wages are determined.
The NMW is intended to operate as the basic safety net for Australian workers whether
or not they are covered by an award. It would be contrary to the intention of the
legislation for the FWC to rely on higher awdarates to provide the safety net that is
intended to be provided by the NMW. Yet this is, as we shall see, the effect of the
FWC6s decisions. Al t hough the percentage
presence of this group reinforces the needdonfages to be set by the NMW and not

by the award system.

About onefifth of Australian workers only receive the minimum wage rates set by law.
They may be described as "award only", "awasithnt", "safety net" or "safety net

dependent” workersMany workers are paid at higher wage rates through collective or

WORKING AUSTRALIA, JANUARY 2001 TO JANUARY 2017 13



individual agreements. In some cases safety net wage rates are very influential in the
agreements struck; but some sectors operate independently of safety net wage rates and
deliver wage atcomes considerably higher than the prescribed minimum wage rates.
The ability of unions to achieve decent wage outcomes for lower paid workers varies
and many workers are effectively excluded from the collective bargaining framework
established by thEair Work Act

Poverty matters and wage decisions affect child poverty

9. The stated object of thBair Work Actis "... to provide a balanced framework for
cooperative workplace relations that promotes national economic prosperity and social
inclusion for al | Australians ...0 (sect
underpins the particular obligation on the FWC déstablish and maintain a safety net
of fair minimum wages, taking into account [among other factors] ... relative living
standards and the needs of the low paid" (section 284(1)). It means that the FWC has to
consider the living standards and needs ofeagapendent workers, whether they be
totally reliant on the minimum wage rates set by the FWC or on some higher, but
inadequate, wage rate that has been achieved by collective or individual bargaining.

10. A precondition for social inclusion is a decentgedhat takes into account the needs of
workers with family responsibilities. The NMW and other low wage rates have
become poverty wages for low income working families and the cause of social
exclusion. The best way out of poverty is through a jobghgs a decent wage.

11. The welfare of families in contemporary society is intimately bound with questions
about work, wages and governmental policies, all of which are interconnected. We
need to address the economic foundations of family life, with panticefarence to
widespread poverty among families. Poverty is a threat to families, both in the ability
of men and women to prepare for family life and in their ability to sustain a nurturing
environment for their children. Children disadvantaged by pgwae most likely to
carry their burdens into adult life and into the lives of their own children.

12. In commenting on the personal and social impact of child poverty the UNICEF
Innocenti Research Centre has written of

Aé the evi denc e tidn betwedan bhdd poverty and a lang kstoot i a
individual and social risks from impaired cognitive development to increased
behavioural difficulties, from poorer physical health to underachievement in
school, from lowered skills and aspirations to higies of welfare dependency,

from greater likelihood of teenage pregnancy to the increased probability of drug
and alcohol abuse. That there are many exceptionany children grow up in
economically poor families who do not fall into any of these caiegib does not

WORKING AUSTRALIA, JANUARY 2001 TO JANUARY 2017 14



13.

14.

alter the fact that poverty in childhood is closely and consistently associated with
measurable disadvantage both for individuals and for the societies in which they
| i v éMeasuring Child Poverty: New league tables of child poverty & th
wor |l dos r ilenbcent RapaorttCard &0INICEF Innocenti Research
Centre, 2012, page 4)

We know that employment in work which pays a decent wage will promote the proper
care of children, the stability of families, social inclusion and samdiesion. The
impact that wage policies have on families, and on children in particular, is one that
should not be ignored or glossed over in wage review decisions. Regrettably, this has
been the case.

Better wages and other conditions of employmentaessary if we are to deal with

the unacceptable degree of family and social dysfunction that we now have in
Australia. This goal is complementary to, and not inconsistent with, prudential
economic management and the strengthening of employment oppesgtutinequality,

social exclusion and social dislocation have economic costs, including opportunity
costs, which need to be considered. We are not dealing with impersonal "labour
markets" producing some claimed "optimal" allocation of resources, ifbmdguse so
many come to the market disadvantaged. The labour market will reflect inequalities,
not cure them. More importantly, people deserve more than this. Policies that reflect
and enhance human dignity and the social participation of all groupgdae the goal

of good public policy. There is room for debate about matters of detail and competing

economic views, but the debate should be within that context.

No child need live in poverty

15.

In a policy speechduring an election campaignin the 1980sthe former Prime
Minister Bob Hawke famouslysaid "By 1990 no child will live in poverty". He later
commentedhat he might havesaid "No child needlive in poverty". Childrenlive in
poverty for various reasons. Public institutions, such as the FW@aveto address
issues such as poverty when they arise within the scope of their statutory
responsibilities.A wage settingtribunal is not an "antipoverty commission”, as
such, but it doedave an obligation to set a wage that will, in the ordinary and
expectedcaseskeepwagedependent familiesut of poverty and provide them with a
decent standard of livingWe argue that in contemporary Australiese casesmust
include couple and sole pareatiilies with two dependenchildren. The FWChas
an obligation to ensurethat, intheseordinary circumstancesno child in a working

family needlive in poverty.
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Inequality matters

16. Inequality impacts on the poor; not just on their capacity to provide food, clothing and
shelter, but on their ability to garipate in society. Wages have an economic value and
a social value. Wages have a social value because they enable workers and their
families to participate in their societies and realise their human potential. Social
exclusion destroys that opportunit

17. Inequality matters to society when people are too poor to participate in the ordinary life
of the community and when excessive wealth delivers unreasonable social, economic
and political power to the few. This book deals with issues concerning the mbor an
their increasing disconnection with the middle of the Australian community. It does
not deal with the very wealthy and the increasing disconnection in incomes and wealth
bet ween them and fAmiddle Australiao, but
welfare arrangements for high income earners must limit the capacity of government
and the community to support the poor and others in need.

The single person benchmark

18. Our advocacy for low paid workers and their families received a major setback in 2014.
In its June 2014 Annual Wage Review decision the FWC decided that the
"appropriatereferencehouseholdfor the purposesof setting minimum wagesis the
single personhousehold";Annual Wage Review 201314, Decision[2014] FWCFB
3500 (June 2014 decisiorgt paragraph88,365and373.

19. This wasthe first time in more than a centuryof minimum wagesettingin Australia
that an industrial tribunal decided that minimum wages should be set on that
basis, thereby excluding considerationsof the needs of workers with family
responsibilities. Th&WC gaveno indicationto the partiesthat it was contemplating
making a decision to adoptthe single worker criterion and gave no reason fotthe
change It will be apparent from what follows in this and the following chapters that
this was very unfair to workers and their families.

20. Despite the lack of reasons for the decision to adopt the single person benchmark, it is
apparent that the FWC was notiagton a belief that the legislation provided that
wages must be set by reference to the single person household, but because it had made
a policy decision to adopt that criterion. The apparent intended consequence of the
decision was to transfer to th@@monwealth the total responsibility for the support of
the dependants of low paid workers. Yet it was clear that the Commonwealth had not

assumed that responsibility and did not intend to. In fact, its May 2014 Budget, handed
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21.

22.

23.

24.

down before the FWC's dems in June 2014, proposed very large cuts in family
payments.

I n the following year ACCEROGs submrmbssion
argued that the use of the single person criterion was contrary to law and was
inconsistent with established humaghts and Australian wage setting precedents. The
principal content i o mexyuiresthe F&VC toltaketinto idecoaint | e gi s
the living standardsindneeds of the low paid with famitye s ponsi bi Ithet i es 0
establishingand maintaining ofa safety net minimum wage2 without taking into

account the living standards and the needs of the low paid with family responsibilities
would be contrarjol awdbhe arguments and the FWC6s r
Chapter 2D and E.

ACCER6s submi ssions on the single person <c
not the subject of any analysis by the FW
the FWC simply stated that it fAis bound t
andte needs of the | ow pAnnud Wage Rdview20146| i mi t a
Decision[2015] FWCFB 3500 (June 2015 decision), paragraphs 140 to 143. This
effectively disposed of the single person household criterion that was articulated in the
June 2014 ekcision: the FWC has accepted that it has to take into account the needs of

workers with family responsibilities and that it would be contrary toRtie Work Act

not to do so.

The FWC, nevertheless, saw a rol epriater t he
reference householdo for identifying a #fs
l' iving standards and needso, including At
types of families, including single n c o me f ami | i e sigign, parageaphJ u n e
377. |t sai d that it woul d Atake into

minimum wages and the tdsansfer system on the needs of other-fmid household
types, including those with dependent <chil
Starting with an anafjs of the position of the single person may dperationally

useful in inquiring into changes in, and the levels of, relevant variables and providing a
basis for the consideration of a wider range of variables. However, as we explain in our
discussion othe June 2015 decision in Chapter 2D, there was some reason at that time

to believe that the purpose of the inquiries proposed by the FWC may have been to
provide a decent standard of living to single workers and to merely provide workers

with family resnsibilities a standard of living that is free from poverty. If this is what
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the FWC proposed it would be a matter of substantial importance in the operation of a
system designed to provide a fair safety net of minimum wages. We return to this issue
in Chapter 2F when discussing the FWC's decision in May 2016.

Family payments cut and more are threatened

25. Over the past four decades the wage packets of Australian workers with family
responsibilities have been supplemented by rising levels of family sugpough a
range of family payments. The respective contributions ofwthge packet and the
public purse to family disposable incomes and family welfare have changed markedly.
The change in the level of family payments has been a major factor in gungtra
wage increases over this period. Targeted support for families has kept wage increases
lower than they would have otherwise been.

26. In 1973 a single breadwinner family of a couple and two children dependent on a wage
that was then the equivalenttbe NMW received 7.7% of its disposable income from
the public pursesee Table 11 in Chapter She high point of the long term increase in
family support was reached in 2016. Jstnuary 2016 the weekly disposable income of
an NMW-dependent single breadwinner couple family with two children (aged 8 and
12, with one in primary school and the other in secondary school) in private rental
housing was $980.73 per week, of which $386&839.5%, came from the public
pur se; see Table 28 in Chapter 8 . At Ja
public purse had fallen to 37.7%, largely as a result of the abolition of the Schoolkids
Bonus at the end of 2016, with the prospect of emtor come; see section E, below.
This is more than a #lealancing of the respective contributions of the public purse and
t he wage packet to family incomes: even a
the family had less disposable income in Janu®i/72than it had in January 2016:
down from $980.78 to $973.71 per week.

27. Although substantial, family payments are not sufficient to support low paid workers
with family responsibilities. They are not intended to remove the need for the wage
packet to promde substantial family support-urthermore, the current and prospective
circumstances of the Commonwealth's fiscal position will not permit it to provide the
full support of Justthreeweaks befere theadpcsiondathetFg/C
to adoptthe single person criterion, the then Treasurer, Mr Hockey, said in his Budget
Speech on 13 May 2014:

WORKING AUSTRALIA, JANUARY 2001 TO JANUARY 2017 18



"Unlike pensions, which are an income replacement payment, family payments
are an income supplement belp with someof the costs of raising a family."
(Emphasis added)

28. Since May 2014 the Commonweal thés annual |
to reduce the amount of transfers to low and middle income families. Some of the
measures proposed in the May 2014 Budget have been passed. The Schoolkgls B
was removed at the end of 2016. In the case of a family with a child at primary school
and another at secondary school, the loss was $24.65 per week. At the end of 2015 the
Government was able to secure the support of the Labor Opposition for sagead
legislation to remove from single breadwinner couple parent families, but not sole
parent families, the ability to receive Family Tax Benefit, Part B (FTB B) once their
youngest child turns 13. The Australian Greens opposed this change. The rhang
eligibility caused many couple parent families to lose $62.28 per week (plus indexation)
during the time that the child remains at secondary school. We say more about this
change in section E, below; but it should be noted that the legislationndised
against parents by reason of their cohabitation in marriage, inclddifectomarriage,
and against children on the basis that the

29. Many of the proposals in the 2014 Budget that sought to cut family payments have been
blocked in the Senate, but the Government has continued to press those proposals,
though in a modified form. On 8 February 2017 the Government introduced another
Bill which includes provisions that would reduce the rate of Family Tax Benefit, Part A
(FTB A) and to make further changes to FTB B payments; Seaal Services
Legislation Amendment (Omnibus Savings and Child Care Reform) Bill 281i¢h
has been generally known as the Omnibus Bill. As a result of continued opposition and
negotiation with cras bench senators agreement was reached in 22 March 2017 to the
withdrawal of the proposals to cut family payments and to replace them with a two year
freeze on the fortnightly payments of FTB A and FTB B payments. On that day the
newly introducedSocial ®rvices Legislation Amendment Bill 20&3s agreed to by the
Senate.We return to these matters in section E of this chapter.

30. This changes will have substantial consequences for living standards and minimum
wage decisions. The strengthening of thaadaafety net through increases in family
payments over the past four decades has constrained wage increases. The reversal of
that trend means that the wages safety net will have more work to do if living standards

are to be maintained and improved.
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32.

33.

34.

It might be thought that this increase came during theStobal Financial Crisis (GFC)

spending of the fArivers of goldod that <canm

January 2001 the NMMU ependent familyds di sposeabl e
was 37.5%, almost identical to the 37.7% in January 2017. The most significant change
in family support during the pr&FC years was the extension of family payments into
higher income groups. Over the 16 years from January 2001 the -Népdhdent

family saw an increase in family transfers from $150.99 to $277.11 per week, while a
similar family in receipt of Average Weekly Ordinary Time Earnings (AWOTE) saw an
increase from $72.17 to $215.62 per week; see Chapter 6, at Table 19. (Both figures
exclude ent assistance.) The NMMEpendent family now receives $290.56 per week
(including the value of the Medicare levy exemption) with a gross wage of $672.70 per
week, whereas the middle income family receives $215.60 per week on top of a net
wage of $1,5330 per week.

The planned cuts to family payments are sometimes justified on the basis that they are
remedying the effects of unsustainable improvements in th&pe years, but the
budgets low income families, who have been least advantaged over thesewedd

suffer relatively greater cuts than the budgets of middle income earners, who have been
the most advantaged. There is a case that can be made for family support to be set at a
standard rate across all income groups which reflects the basiotaostsng children,

but when that it not accepted, as is the case now, the poorest need to be given priority.

16 YEARS OF INCREASING AFFLUENCE AND POVERTY

The last 16 years have presented the best of economic times and, at a time, threatened
the worst economic circumstances since the Great Depression. As it turned out, the
Australian economy remained strong despite the GFC and the continuing global
economic uncertainty. There are currently clouds on the economic horizon, but the
Australian econay remains relatively strong.

By way of introduction to this section we refer to two assessments of changes in the
living standards of working Australians and their families. For some years the
Commonwealth Budget Papers have included an overview of kimg ktandards have

risen for various kinds of households by reference to changes in wages, taxes and
transfers. The overview for workers and their families is presented in terms of the
AWOTE measure of average weekly earnings and not by reference toirtneum

wage rates, which give a very different picture of the position of many low income and
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35.

36.

minimum wagedependent workers and their families. Although each overview includes
an element of estimation for the then current year, these documents prpstmteaot
robust economic change.
There are two Budget documents that summarise this change in average living standards
over the past two decades:
(&) The last Budget of the Coalition Government in May 2007 provides a
summary of the projected improvemen real disposable incomes over the
period 199697 to 200708, which was the period of Coalition Government. For
the single AWOTE income couple with two children, teal increase (measured
in 200708 dollars) was projected to be 34.6% and for the aiqgdrson on
AWOTE the figure was 25.6%; se#007-08 Budget Overview, Appendix A,

Higher household incomehk effect, this was the claim for the Coalition years.

(b) In the last Labor Budget in May 2013 the projected increase in real disposable
incomes wa for the period 20008 to 201314. For the single AWOTE income
couple with two children theeal increase (measured in 2013 dollars) was
projected to be 8.4% and for the single person on AWOTE the figure was 11.8%;
see201314 Commonwealth Budget Ovaaw, Appendix C Helping households
with the cost of livingln effect, this was the claim for the Labor years.

These kinds of figures have been at the centre of the narrative promoted by successive
Governments over the last two decades. As we shalltlseeaarrative hides some
significant countetrends of that time. Neither side of politics has an interest in
publicising the outcomes of those who are losing the battle to maintain living standards.

The AWOTE measure has hidden the widening gap betvestioss of the workforce.

Falling relative living standards

37.

Over the 16 years to January 2017 the AWOTE measure of average weekly ordinary
time earnings increased by 91.9% (see Table 10 in Chapter 5), while the rate of inflation
measured by the Consunterice Index (CPI) increased by only 50.5% (see Table 1 in
Chapter 3). By comparison, the NMW has increased by 68.0% over the past 16 years.
As a consequence the NMW fell from 50.1% to 43.9% of AWOTE over the 16 years to
January 2017. For low paid workeon the base traggialified C10 award rate (now at
$783.30 per week) the relativity fell from 61.6% to 51.1% over the same period; see
Table 15 in Chapter 6. This has meant that those who are only paid the NMW or the
minimum award rate and those whosghler rates are set by reference to those safety
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39.

40.

41.

net rates have seen falling living standards since the turn of the century. The economic
pie has been growing, but the relative size of the slice going to the low paid has been
reduced.

The growing disconection between low paid minimum wadependent workers and

the broader community can also be measured by references to the relative changes in
minimum wage rates and national median wadaeghe current Annual Wage Review,
United Voice and théustralianCouncil of Trade Unions (ACTWave asked the FWC

to address the falling relative value of minimum wages by setting a medium term target
for the NMW. They have pointed to the stunning loss of relativity between the NMW
and the median wage and asked tint FWC adopt, as a medium term target, the
setting of the NMW at 60% of median wages. This downward trend has flowed through
to award wage rates. The ACTU and United Voice proposed that the adjustment to
award rates be the subject of determination irhemmual wage review and not be
linked to the NMWtarget.

The data produced by the unions showed that until 1992 the NMW was never less than
7.0% above 60% of median wages. By 1999 the NMW had fallen to less than 60% of
the median. Since 2008, it has bex least 9.0% below 60% of the median. In the four
years from 2004, a period coinciding with t&rk Choicegears, the NMW dropped

by about four percentage points. In each of the three years to 2016 the NMW has been
at or very close to 11.0% below 6a8%6the median.

It should also be noted that in August 1997, four months after the NMW was first set
(and then called the Federal Minimum Wage), the NMW was 3.0% above 60% of the
median. After 19 years it had fallen from 3.0% above to 11.0% below 60#teof
median.

The application was heard in October 2016 as a preliminary issue. A decision is
expected to be handed down in early April 2017, with the parties being given an

opportunity to respond to that decision.

Increasing poverty

42.

The broad economic gwth over the past 16 years has masked some serious eounter
trends. The changes in relative wage levels of low paid work demonstrate a very
concerning change in the circumstances of those workers and their families who depend
on the decisions of minimumage tribunals for their ability to live at a decent standard

of living. Many low paid workers and their families are further away from a decent

standard of living and have fallen below, or closer to, rising poverty lines.
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43. The figures produced by the ACTand United Voice also demonstrate that we have
had increasing poverty because the minimum wages system has not provided a fair and
balanced distribution of the benefits of economic growth. Safety net minimum wages
are not meant to simply mimic rising amge wages across the broader labour market,
but a substantial and increasing disconnection between safety net wages and general
wage levels is unfair and unjust and deprives many workers of a fair opportunity to live
a decent life by the standards of hreader community.

44. Compared to the rest of the workfored, safety netdependent workers arelatively
worse off in 2017 compared to 200This is reflected in, for example, the position of
low income workers relative to their poverty lines. SiZ1 poverty lines have
increased at a greater rate than the disposable incomes of low income safety net
dependent families, reflecting lower relative living standards and increasing numbers
falling into poverty.

45. As measured byhe 60% relative povertyrle, the changes have begramatic. Over
the 13 years from January 2004, the NMMpendentamily of a couple and two
children referred to in paragraph 126 fell further below the poverty line: from 3.3%
below to 11.7% below; see Chapter 8C. In Januafi’ 28ey had a poverty gap of
$129.51 per week. Many more families fell beldle poverty line. Even trade
gualified workers on the widelsed C10 wagelassification, whose wage we would
have assumed could support a fanafyfour (of the same kind aseaiNMW-dependent
family) at a decent standar d franf7.6%iaboven g,
the poverty line in January 2004 to 4.6% below the poverty line in January 2017, with a
poverty gap of $51.04. These are dramatic changes which dedese attention.

46. This decline in relative living standards is also illustrated by the change in the position
of single workers. Over the same period, January 2004 to January 2017, the single
NMW-dependenvor ker 6 s mar gi from®&.0rtol5p48ov Atithe @10f e | |
wage level the single person's margin fell from 48.3% to 29.9Phis substantial
decline in living standards has been the result of falling relative wages.

Growing inequality

47. A corollary of rising poverty levels is rising inequality. Since 2001 there has been
growing inequality between safety rd#pendent workers, including those whose higher
wage rates are set by reference to safety net rates, and the workforce as a whole.

48. Growing inequality was not inevitable, nor was it needed for the overall national

economic growth since 2001. This is not a case where the low paid had to pay the price
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50.

51.

52.

for the progress of the better off. If it were, it would require some serious soul
searching about the way in which our socioeconomic system works. Growing
inequality has, however, been the result of conscious, but unarticulated, decisions of
successive wage setting tribunals. Each year those tribunals have had enough evidence
to demonsate the long term path of minimum wage rates, with the result of increasing
poverty and inequality between those who rely in some way on minimum wage rates.
Increasing inequality may not have been chosen as a policy objective, but it was

allowed to hapen for reasons that have not been satisfactorily explained.

A DECENT WAGE IS A HUMAN RIGHT

The origins of the recognised right of workers to a decent wage and a decent standard of
living for themselves and their families are to be found inithieg wage campaigns in
industrialising countries in the late nineteenth and early twentieth centuries. (We return
to this development in Chapter 2A). The living wage principle articulated in those
campaigns came to be the guiding principle for impartEvelopments in minimum

wage legislation and an understanding of inherent human rights.

The living wage principle is reflected in théniversal Declaration of Human Rights
(Declaration), which was adopted by the General Assembly of the United Nations in
December 1948. The Declaratimrogniseghateveryonevho works has:

i € trigheto just and favourableremunerationensuringfor himself and his
family an existenceworthy of humandignity, and supplementedif necessary,
by othermeans of socigh r o t e (&rticlie @3(3)).

The Declaration did not impose specific obligations on members of the United Nations.
The instrument that gives effect to the wages part of the Declaration and a number of the
other rights declared in 1948 is tHenited Nation s Iternational Covenant on
Economic, Social and Cultural Rights (Covenant), which was adopted in 1966 and
subsequently adopted by Australiihe Covenant recognisesuniversalright:

A é t the enjoymentof just and favourable conditions of work which ensure,
in particular:é Remunerationwhich providesall workers,asa minimum, with
€ Fairwagesa n d A& decentliving for themselvesandt hei r f(Aaticle | | e s .

7(a)).
On 10 May 1944the Intermtional Labour Organisation (ILO) adopted a declaration
which included the objective of promoting
hours and other conditions of work calculated to ensure a just share of the fruits of

progress to all, and a minimum living wage to all employed and in need of such
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53.

54.

55.

56.

prote¢ i o n . Declaragoa eoncerning the aims and purposes of the International
Labour Organisation Article Ill (d). The | i ving wage not onl
decision, but would have had a major role in the formulation of the wages aspect of the
Declardion when itwas adopted by the United Nations General Assembly in December
1948.

The recognition of these rights necessarily involves the recognition of the need for
workers to support their familieaVhen the Declarationdeclaresthe right of workers

to an existence worthy of humandignity, it is recognisng a right of those who
dependon workers to share in that fundamentaht. In 1945, when close attention

was being given to the nature and articulation of human rights following the catharsis of
World War I, a conference othe ILO adoptd a resolution regardig the protedion

of children and young persons. The resolutiorconcerned a age that would maintain

the family at an adequate standard of living:

fAifall necessary measure should be takenjassure the material webeing d
childrenandyoung persosbyé the provison of a living wage for all employed
persons suffient to maintain the family at an adequatestandardof | i vi ng o
(Resolution concerning the Protection of children and young workers 4
Novemberl 945, paragrapf(b)).

The Declaration and the Covenant, like the living wage principle, do not provide a fixed
formula that will apply to all economies and societies. The practical application of
these human rights requires the proper consideration of a range of factonsalpansb
community, social and economic.

The International Labour OrganisatiorMsinimum Wage Fixing Convention, 1970
which Australia has ratified, brings together a range of factors that need to be
considered:

A T relements to b&aken intoconsiderationn determininghe level of minimum
wagesshall, so far aspossibleand appropriatan relationto nationalpracticeand
conditions,jnclude-

(a) the needsof workers and their families, taking into accountthe general
level of wagesin the country, the costof living, social securitybenefits,
andtherelativeliving standards obthersocialgroups;

(b) economicfactors, including the requirementsof economicdevelopment,
levels of productivity and the desirability of attaining and maintaining
a highlevelofe mpl oyment . 0O

The object of thé=air Work Acti ncl udes the provision of
cooperative and productive workplace relations that promotes national economic

prosperity andsocial inclusion for all Australians by [among others] providing
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workplace relations laws that are fair to working Australians, are flexible for businesses,
promote productivity and economic growth
and take into account Austral i aobemphasist er na
added.

The wage setting provisions in thair Work Act 200%re consistent with Australia's
human rights obligations, including its labour obligations. Furthermore, the object of
social inclusion is consistent with common and fundamental theménternational

human rights instruments: human dignity and the promotion of the common good. The
promotion of the common good requires laws, social structures and regulatory decisions
that promote the development and social participation of all cgize

Wages have a social value. The connection between the social value of wages and
justice in the application of fundamental rights is highlighted in the following
discussion ofbasic justice in a Pastoral Letter issued in 1986 by the National
Conference of Catholic Bishopsof the United States:

"Basic jugtice demards the establishment of minimum levels of participation
in the life of the humancommunity for all persons The ultimate injustice is
for a person or group to be treated actively or abandoned passvely asif they
were non members of the human race To trea people this way is effedively
to say they simply do not count as human beings. This can take many forms,
all of which can be described as varieties of marginalization, or exclusion from
social life... These patterns of exclusion are creded by free human beings. In
this sense they can be called forms of social sin. Acquiescence in them or
failure to correct them when it is possible to do so is asinful dereliction of
Christian duty.

Recent Catholic social thought regards the task of overcoming these patterns of
exclusion and powerlessness as a most basic demand of justice. Stated positively,
justice demands that social institutions be ordered in a way that guarantees all
persons the ability to participate adively in the economic, political, and cultural
life of society. The level of participation may legitimately be greaer for some
persons than for others, but there is a basic level of aaess that must be made
available to al. Such participation is an essential expresson of the social nature
of human beings and their communitarian vocaion. (Economic Justice for All,
1986, paragraphs 77-8, footnotes omitted, italics in original.)

The right to social participation that was highlighted by the bishops in 1986 is
recognised in the importance that th&ir Work Actattaches to social inclusion. The
object of social inclusion emphasises the need to promote the ability of workers and
thar families to live in dignity and participate in society. This is a measure by which
the FWC6s decisions should be judged.
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60. Australiabds international obligations req!
of workers with family responsibilitieso as to provide workers and their families with
a decent standard of living having regard to a range of social and economic factors. The
worker with family responsibilities is protected by the minimum wage system even
though some workers do not have fgmesponsibilities. The fact that some workers do
not have family responsibilities does not qualify or limit the right of workers with
family responsibilities to a decent wage.

61. The wage that is sufficient for workers with family responsibilities wilivaere than the
wage that is needed to provide a similar standard of living for workers without family
responsibilities. In practice, the gap between the two will be reduced by family
payments made by governments. Unless family payments cover the full afosts
dependants, minimum wages that are set in conformity with these recognised rights will
have a component for family support and, of necessity, the worker without family
responsibilities wildl have a degreelf of fio
this overcompensation is unacceptable, the answer is not to ignore human rights and
penalise the poor by reducing wage levels, but to make changes through the tax/transfer
system that limit or remove the need for that overcompensation.

Reasonable androportionate application of human rights

62. Generally expressed human rights, such as those found in the Declaration and the
Covenant in regard to wages and the rights of workers have to be applied in a variety of
circumstances, taking into account a raofdactors. The test for the compliance of
domestic legislation with human rights obligations is whether the domestic legislation is
a reasonable and proportionate measure having regard to the terms of the human right.
Similarly, the exercise by tribureabf generally expressed powers, such as the setting of
a safety net of fair minimum wages by the FWC, must be reasonable and proportionate
to the power conferred. The right that is recognised does not extend to the setting of a
minimum wage for excepti@h cases, such as the setting of a wage that would be
needed to support a family with nine children.

63. There are practical questions to be asked in giving effect to the right recognised in the
Covenant and to the protection intended by Fag Work Act Which workers with
family responsibilities are to be supported by a wage that provides a decent standard of
living for themselves and their families? Which families are to be supported through

minimum wages so that they can live in dignity?

WORKING AUSTRALIA, JANUARY 2001 TO JANUARY 2017 27



64. A reasonableand proportionate response to the human right and to the statutory

65.

66.

provision should cover the ordinary and expected circumstances in which workers live.
These circumstances woultclude and not be limited to, the circumstances of couple
parent familieswith two children and sole parent families with two children, because
two best approximates the number of children in Australian families. Single persons
would, of course, fall into the ordinary and expected test. Couples and sole parents with
one childwould also be included, but given that their needs are typically less than
families with two children, the question of wage adequacy focuses on families with two
children. A minimum wage should be sufficient for all within the expected and
ordinary categry. Larger families will, of course, benefit from a wages safety net that
supports smaller families at a decent standard of living. The extra needs of the families
who fall outside the immediate ambit of the wages safety net should be met by

government.

THE FWC6 S FAILURE TO ADDRESS POVERTY I N
ACCER's principal reason for participating in annual wage reviews has been to promote
the interests of low income workers and their families. It has argued over the years that
the NMW is manifestly inadequatePoverty, which can be defined as an inapiti

buy the material resources required to meet basic needs$ be part of any formulation

of a minimum wage objective. If it is not the decision makers have lost sight of the
fundamental purpose of minimum wage system. Furthermav&mdworkers andheir
families merely left with enough to meet basic needs, i.e. merely sitting on the poverty
line, would be inadequatélhey are entitled to something more.

As the poverty data referred to in the section B demonstrates, the position of low
income wokers has deteriorated. The experience ooek Choiceyears (discussed

in Chapter 3A) meant that we welcomed thar Work Actwhen it was enacted in
2009. From the first annual wage review in 2010 ACCER argued that the NMW was
inadequate and needed be increased over time so that fewer workers and their
families would be left in poverty. The $26.00 per week increase in 2010 did have the
effect of delivering a little more in percentage terms to the low paid, but the uniform
percentage increases ad@d in each year since 2011 demonstrated that no priority was
being given to addressing poverty among low income workers. Apart from the general
increases, no increases have been made to the NMW.
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67. The absence of apparent direction in wage settingwas hggti t e d i nAnriudl e F WC.

Wage Review 20112, Decision [2012] FWAFB 5000 (June 2012 decision) where
poverty was not even mentioned, even though there was substantial evidence before the
FWC regarding povertyln 2013 ACCER referred to that omission ardued that the

first three wage decisions under thar Work Acthad failed low income workers:

"...we have now concluded that tRair Work Act 200%has failed to achieve fair
outcomes for low paid workers and their families: we argue thaFameWork

Act has failed workers employed on or near the rate set by the National Minimum
Wage and that it has not reformed the minimum wage setting so as to overcome
the systemic unfairness that has been evident since 2000 and earlier.” (ACCER
submission, MarcR013, page 4)

A standard of living that exceeds poverty levels
68. The FWC responded in ifaine 2013 decision

69.

70.

AWe accept the point that i1 f the | ow pz¢
needs are not being met. We also accept that our consideshtlmneeds of the

low paid is not limited to those in poverty, as conventionally measured. Those in
full-time employment can reasonably expect a standard of living that exceeds
poverty level®d (Annual Wage Review 2043, Decision [2013] FWCFB 4000

(June 2013 decision), paragraph 33)

The first sentence in this passage has an identifiable provenance. In the 2003 national
wage review by the AIRC, ACCEROs advocate
an argument that the needs of the low paid were riogbeet if workers were being

left in poverty. ACCER repeated his point and argument over the years without a
response until 2013. The reference in the second sentence the conventional measure of
poverty references to the 60% relative poverty line, wiscteferred to in section B,

above, and explained further in Chapter 8.

The last sentence in this quotation has been repeated in all three decisions since 2013: in
the June 2014 decision at paragraph 323, in the June 2015 decision at paragraph 383,
andin the May 2016 decision in the following paragraph:

A [ 4 M&$ures of poverty, or the risk of poverty, are relevant in assessing the
needs of the low paid because poverty entails an inability to buy the material
resources required to meet basic neetithé low paid are forced to live in

poverty then their needs are not being met and those itiMmdlemployment can
reasonably expect a standard of living that exceeds poverty levels. Information
about the low paid and awardliant employees at risk gioverty is also relevant

in assessing relative living standards, given poverty measures typically involve
benchmarks o f community i ncomes or e X
omitted)
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The essentials for a decent standard of living

71. Also included inthe June 2013 decision was a passage that described what a standard of
l' iving in excess of poverty would mean.
consideration of the needs of the low paid:

Al 361] The mini mum wages odbjeotve{inthee and
Fair Work Act both require us to take into account two particular matters, relative

living standards and the needs of the low paid. These are different, but related,
concepts. The former, relative living standards, requires a compavfstime

living standards of awartkliant workers with those of other groups that are
deemed to be relevant. The latter, the needs of the low paid, requires an
examination of the extent to which lgvaid workers are able to purchase the
essenti adesntf ogt andiadred of | ivingd and to
assessment of what constitutes a decent standard of living is in turn influenced by
contemporary norms. o0

72. Similar paragraphs in regard to the needs of the low paid appear in the June 2014
decisbn (at paragraph 302), the June 2015 decision (at paragraphs 36 and 311) and in

the May 2016 decision. The formulation used in the May 2016 decision was:

AThe assessment of the needs of the | o
extent to which lowpaidwor ker s are able to purchase
standard of l ivingo and to engage in c

contemporary norms. o0 (Paragraphs 55 and

The operational objective
73. From these two positions articulated over tlastgfour decisions we can formulate the
following:

Full time workers have a reasonable expectation of a standard of living that will

be in excess of poverty and one which will enable them to purchase the essentials
for a fAdecent st aageiacothmunify lifd, assessadgirothea nd
context of contemporary norms.

74. This composite formulation can be called the basic operational objective of the
minimum wage system. It is the operational objective of the NMW, upon which the
award system should op&sa with award classifications and wage rates recognising
increasing levels of skills and responsibilities among different work classifications.

75. 1t iI's i mmediately apparent from this for
underpinning statements, thats unlimited in its terms. However, not every worker in
Australia who is employed on the NMW or an award rate can expect the full benefit of
the application of this objective. This point has been made by the FWC in its June 2015

decision (atparagrap 338) It i not possible for changes in the NMW and modern

WORKING AUSTRALIA, JANUARY 2001 TO JANUARY 2017 30



award minimum wages to ensure that every employed family, whatever their
composition, has sufficient income to meet

76. The extracts from t he Rh#¥Gperationdieectyd, ega, s ul
important question:

AWhi ch wor kers i n cénudasonably expect & stgmdama pfme n t
living for themselves and their familidélsat exceeds poverty levedsd provides

them and their families with an income thaill enable them to purchase the
essentials for a decent standard of | iv

77. Save for its shoflived adoption of the single person criterion in 2014, which narrowed
the prospect of freedom from poverty and a decantdstrd of living, the FWC has
given no indication of its own views on the answer to this question. ACCER raised the
guestion in its March 2016 submission in the Annual Wages Review &) 15t there
was no response from the FWC.

The application of humarghts

78. In the previous section we discussed the application of generally expressed human
rights, suchasth@or ker 6 s ri ght to a wage that prov
and their families 0 Intemalianal Co%andni on IEeomid, ( a ) )
Social and Cultural Rightsand the obligation of Australia to enact legislation to give
effect to that right. Compliance with generally expressed human rights requires that the
domestic legislation introduced by a country bound by the obligate®oreasonable and
proportionate to those rights. Similarly, decisions made under that legislation, such as
those made by the FWC, need to be reasonable and proportionate to the right that is
recognised by the legislation. Because of the connection bettvedegislation and
Australia's international human rights obligations the NMW should give reasonable and
proportionate effect to the right that is expressed in the Covenant. The protection
provided by the NMW does not have to extend to the unusua,caseh as the worker
with nine children. Unusual and extraordinary situations do not need to be covered, but
the ordinary and expected need to be covered.

79. Given the importance of these matters we should expect that the FWC would state its
view on theproportionate and reasonable application of the right to a decent standard of
living and, in terms of the operational objective, the workers in full time employment
who arecan reasonably expect a standard of liimgthemselves and their familidsat
exceeds poverty leveland provides them and their families with an income that will
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enable them to purchase the essentials for a decent standard of living for themselves and
their families

Words not reflected in decisions

80.

81.

82.

83.

ACCER was happy to see this chang the June 2013 decision, but it failed to have
any practical effect. One would expect that poverty would be considered and tackled as
a priority, especially when the FWC, in referring to research on the risk and profile of
poverty among full time angart time employees, said: "Lepaid employment appears

to contribute more to the total numbers in poverty than does unemployment" (paragraph
408) and, in reference to its own research on the 60% relative poverty threshold, said
that "single earner couplesith and without children, ... had disposable incomes near to
or even below the threshold" (paragraph 411).

The 2.6% wage increase awarded in 2013 was the same for high paid and low paid
classifications. Poverty was not targeted or prioritised anchaoia recognition was

given to the needs of the low paid and their declining position relative to the rest of the
community. Many were left in poverty and the prospect of achieving "a standard of
living that exceeds poverty levels" (the FWC's own worga} as far away as it was
when the FWC did not even mention poverty in 2012.

In 2014 a uniform increase of 3.0% was awarded and the single person criterion for
wage setting was adopted in the full knowledge of widespread poverty among wage
dependent famidis and that their position had worsened; for example, the FWC
observed:

"Single-earner families that receive the NMW or a low award tsee had
declines in their equivalent real disposable incontethe point where today a
couple with two children would be in poverty as conventionally measured.
Households that rely on earnings as their principal source of income comprise
aboutonethird of all families below a 60 per cent median poverty.ti{dune

2014 decision, paragraph 399, emphasis added.)

In 2015 and 2016 uniform increases of 2.5% and 2.4%, respectively, when there was
again substantial evidence of widespread poverty in wagendent families; and
when, as we explain later, the FWC hadegted that its first task in an annual wage

review was to set the NMW independently of award rates of pay.

Claims for increases that would target poverty rejected by FWC

84.

Since 2010 the wage claims made by the ACTU and ACCER have been based on the

need to give relatively more, in percentage terms, to low paid workers.
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85. In 2010 the ACTU sought a flat money increase across all wage rates, but since 2011 it
has sought dollamcreases in the NMW and in award minimum wages up to and
including the C10 classification rate and percentage increase in all award minimum
wages above that | evel. Il n 2016 the ACTU
week to the C10 level (ther764.90 per week) and a 3.9% in award rates above that
level. At the NMW level the claimed $30.00 per week equated to an increase of 4.6%.

86. The twatier claims were intended by the ACTU to protect the interests of higher paid
workers while providing a litk more to the lower paid who were most in need of
financial supportln the six years that the ACTU has sought dollar amounts for lower
paid workers the C10 wage rate increased by $119.70 per week (from $663.60 to
$783.30), compared to an increase of $802er week in the NMW (from $569.90 to
$672.70). While the extra amounts in each year would have been small, the difference
between the two, $16.90, is significant, especially for the many working families living
in poverty. It was more than the increade$15.80 per week in the NMW awarded by
the FWC in 2016.

87. In each year from 2011 to 2015 ACCER supported that approach up to the C10 rate,
al beit t hat ACCEROGsSs money and percentage
2016 ACCER departed from this@pach and sought a money increase of $19.00 per
week across all award rates (which was equal to 2.5% at the C10 classification) and an
increase of $25.10 per week in the NMW.

88. Since the first annual wage review under #ar Work Actin 2010, ACCER has
argued for the NMW to be increased over time to the base wage rate set for cleaners
under theCleaning Services Industry Awardith subsequent adjustments to be based
on further research into the needs of low paid workers and their fanilfesbase ta
for cleaners is currently $718.40 per week, or $45.70 per week more than the NMW.

89. In each of its claims from 2011 to 20P8CCER asked for an extra increase in the
NMW on top of the increases in award rates as a modest first step for those in rdost nee
and towards setting the NMW at a rate that would provide freedom from poverty and a
decent standard of living; and it would be, asFa& Work Actintends, a sound base
upon which the award system could provide wage rates for increases in skKills,
respansibilities and other relevant factors. Each year ACCER foreshadowed further
"bottom up" claims working towards the cleaner's base wage rate, at least. The extra
increase in the NMW for the benefit of the lowest paid and the awarding of money
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increases foother low paid workers was proposed as a phased attack on poverty, which

could be done consistent with economic circumstances.

Framing the issues

90.

91.

In 2015 ACCER framed the problem and the solution in the following way:

"The NMW and the rates set for lopaid award classifications are not living
wages: they do not enable families to provide for their children, to live in dignity
and to achieve a basic acceptable standard of living by reference to contemporary
national living standards. This assessmenhé&le on the basis of the ordinary

and expected situation in which workers find themselves and is not made on the
basis of unusual or exceptional circumstances.

Our specific objective is to increase the NMW to the level where it can be rightly
described as living wage. In 2015, as in previous years, ACCER proposes that
this be done by way of modest adjustments over the next few years, principally
by the awarding of a further increase in the NMW, but also by the awarding of a
money increase, rather tharparcentage increases, in the wage rates for fower
paid work, i.e. those set for the C10 trapflalified, or equivalent, classifications.
These targeted increases are proposed along with general increases in safety net
rates that reflect cost of living ineases, productivity gains and the improvements

in incomes across the broader Australian community." (ACCER submission,
March 2015, paragraphs 13 and 14.)

"Our claim for an extra $10.00 per week in the NMW is a specifically targeted
modest first step in Eviating poverty. Continuing the practice of increasing the
NMW, and its predecessor the FMW, by the same amount as the increases in
award rates, regardless of the relative needs of the lowest paid, will not target
poverty. This is a modest proposal, waimilar increases being foreshadowed
over the next few years to bring the NMW up to the base wage rate for cleaners
which, as we have seen, still delivers a poverty waya. proposal may be
criticised for being too modest given the level ofvork povety, but if it is
accepted by the FWC as the first step in a planned principled and realistic
evidencebased process, it is more likely to bear fruit than making claims that
have no realistic prospects of success.

The <c¢cl eaner 6s b aisitel tangat gate for the MW i theo u r
expectation that by that stage there will be a completed research program on
Budget Standards from the Social Policy Research Centre at the University of
New South Wales." (ACCER March 2015 submission, paragraphé), 35
emphasis added.

ACCER proposed that poverty be targeted over time "planned principled and
realistic evidencédased process"It did not propose that poverty be "simply targeted"
without reference to principle and evidentiary requirements, ie utithegard to the

range of statutory factors that the FWC must take into account in each annual wage
review. We make this point because, as we see in the next paragraph, the FWC
suggested in thA&nnual Wage Review 2014, Decision[2015] FWCFB 3500 (June
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93.

94.

2015 decision) that this was a concession extracted from ACCER during final
consultations.

We should expect that ACCER's claims in regard to the NMW and the ACTU's and
ACCER's claims for relatively larger increases for lower paid workers (below the C10
rate), which were essentially based on social factors, would cause the FWC to consider
whether there were any economic reasons for refusing the claim and to indicate how it
had balanced the economic and social factors in coming to an answer on these claims.
As we shall see, this did not occur because of the position that the FWC took on another
matter.

Given that the data did not show that full time workers without family responsibilities
were living in poverty, ACCER's submissions based on the povertagéaependent
workers necessarily focused on those with family responsibilitGCER's concern

was for the position of workers with family responsibilities and a particular point of
reference was the position of single breadwinner families. ACCERargsed that, as

a matter of principle, the second parent in a single earner couple parent family should
have to seek employment in order for the family to escape poverty; nor should the
breadwinner have to work overtime or get a second job in order féauthily to escape
poverty. ACCER also argued that the FWC's practice of taking into account the relative
living standards of a sole parent working full time failed to take into account the very
substantial childcare costs that would be incurred and dspect that those costs could
drive the family into poverty.

The following paragraphs from the June 2015 decision set out the FWC's response to
the priority which ACCER sought to be given to tfaet of poverty among wage
dependent workers. As we setetathe reason for the rejection of ACCER's claims, as
well as the ACTU's claims, lies outside these passages.

"[332] To the extent that the ACCER submission suggests a particular primacy
upon targeting poverty among single breadwinner families, it is problematic in
two respects.

[333] First, the Panel has an obligation to balance a range of statutory
considerations, andannot simply target poverty of single breadwinner families.
So much was accepted by ACCER in its submissions in the consultations.

[334] Relative living standards and the needs of the low paid is one of the
statutory considerations we have regard tohhotrelation to determining the
NMW and in varying modern award minimum rates. The risk of poverty is one
relevant consideration in addressing relative living standards and the needs of the
low paid. We accept, as we did in the 2018 Review decision, #t if the low

paid are forced to live in poverty then their needs are not being met.
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[335] However, relative living standards and the needs of the low paid, must be
balanced together with the other considerations which we are required to take into
account.The need to balance all statutory considerations brings into play the
tension and complexity of the matters we have referred to in Chapter 2. An
obvious example is found in the requirement to have regard to the performance
and competitiveness of the nat& economy, including employment growth,
when fixing the NMW and the likely impact on business, includingployment

costs and the likely impact on employment growth of varying modern award
minimum rates. Additional increases in minimum wages directethrgeting
poverty within single breadwinner families would extend to awahdnt
employees without family responsibilities and those who were not sole wage
earners within their household. This extended impact of the additional increase
may raise potentiaemployment effects, in circumstances where the risk of
poverty among unemployed households is far higher than for any-eeager
household type. Other issues arise in respect of other statutory considerations.
[336] Second, in considering measures alvgrty as one matter relevant to
relative living standards and the needs of the low paid, it is necessary to consider
information in relation to the circumstances of all awagithnt employees and

the low paid, not simply workers with family responsibd Singleearner
employees within families with dependent children are one group within the
broader group of lowaid workers whose circumstances we consider as part of
our consideration of relative living standards and the needs of the low paid.”
(Footrotes omitted)

There are a number of responses that should be made to these passages:

First, it would be an extraordinary thing if the FWC did not give some priority to the
elimination of poverty in areas where it has some capacity to do so, i.e. amopgidow
wagedependent workers. If it did not give some priority it would be stand alone in a
wide range of governmental bodies in its failure to respond to those most in need. In
Australia we have a social safety net that is predicated on supporting \angd gi
protection to those most in need. The community expects it and governments expect it
and we should expect it of the FWC to focus its attention on those most in need. After
all, the purpose of a minimum wage system is to protect those who are in Tieed
minimum wage system in thiéair Work Actis beneficial legislation and, accordingly,
should be applied as such. The purpose of a safety net, whether a wage or a social
safety net, is to promote the common good.

Second, we would expect that the F\W@&écisions would demonstrate the balancing of
the various factors with the reader being able to understand why, if it be the case,
poverty has not been given any kind of priority in the decision made by the tribunal.
Paragraphs 334 and 335 emphasisedhge of economic factors to be considered, with

the comment thatthe additional increase sought to relieve povenyay have

employment effects". Whether or not that happens and whether or not any negative
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employment effect is justified by the protectiohfamilies against poverty is a matter

for the evidence based process referred to by ACCER in its proposal. In the evidence
based process proposed by ACCER we would expect to see the economic implications
of those steps being considered. We shouldtkeeconsideration of the possible
adverse economic effects mentioned in paragraph 335 and some indication of the
weighting of those factors compared to the alleviation of poverty.

Third, the need to consider a range of factors was the reason ACCER successive modest
steps. The modesty of the initial steps is illustrated by the fact that, during the years that
ACCER has advocated these changes, the lowest paid, the lowest minimamateag

set by State industrial tribunals have been, on average, more than $20.00 per week in
excess of the NMW; see Table 12 in Chapter 5. Furthermore, the interim objective was
to have the NMW increased to the minimum wage for a cleaner, which coulzk not
regarded unreasonable. In early 2015 it was $43.40 per week more than the NMW.
Fourth, the substance of the FWC position the concluding part of paragraph 335 and in
paragraph 336 is that the awarding of wage increases to meet the most basic need of
escaping poverty is constrained by the consideration that the increases will flow to those
who do not have family responsibilities or who are not sole breadwinners in their
families. The FWC is prompting two issues: whether are there enough wage dependent
families living in poverty for it to be concerned about and, if so, are any adverse
economic consequences of taking action so significant that no action should be taken.
This raises questions of principle and economic assessment which require coosiderati
and, we would expect, explicit consideration in the annual wage decisions. The
principles concern recognised human rights, the promotion of the common good and the
object of theFair Work Actto promote the social inclusion. Given the principle
involved, the case against alleviating poverty of those most in need should be made out
on sound economic grounds and social grounds.

Fifth in emphasising poverty, ACCER has been asking the FWC to give priority to and
act consistently with their own words whi as we discussed earlier, amounted to the
following: full time workers have a reasonable expectation of a standard of living that
will be in excess of poverty and one which will enable them to purchase the essentials
for a fAdecent dtermagdia coomunity lifd, assessadgrothe aantext

of contemporary norms. Having stated this position the FWC should have, but has not,
identified those workers to whom this level of protection should be provided, save to

say, as we n dttisendt possible for obhanges ih theaNMWiand modern
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award minimum wages to ensure that every employed family, whatever their
composition, has sufficient income to mee
paragraph 338)lIt can be accepted thatshminimum level of protection does not need

to extend to the unusual and exceptional circumstances in which workers find
themselves, but, in ACCER's view, it does extend to workers with one or two children,
whether one of a couple or as a sole parents [Bvel of protection is, nevertheless, of

benefit to those in unusual situations such as, for example, the worker with five
dependent children.

101. Sixth, magnitude of the problem of poverty in wage dependent families, with its
detrimental impact on childrewas not disputed. Each year the Australian Council of
Social Services has produced evidence to the FWC about the number of people and
children living in poverty, with the latest figures in 2015 being for the 2021 The
estimated number of people liviiig poverty in households where there was a full time
employment was 522,138 at the 50% of median poverty line and 891,343 at the 60% of
median poverty lineRoverty in Australia 2014page 16). The number of children
living in poverty in these homes waset given, but clearly it was very large. We would
expect the extent and unacceptability of child poverty would be acknowledged and
responded to in an open and transparent manner.

102. It will become apparent in the next section that the real driver of the's-@dé&Cisions
since 2011, with their failure to take any extra measures to alleviate poverty was not
alluded to in the paragraphs 332 to 336 from the June 2015 decision just quoted. The
real driver was the FWC's policy of maintaining the existing wagévikes within the
minimum wage system.

The FWC adopts a policy of preserving wage relativities

103.1 n the foll owing paragraphs we discuss th
between the NMW and award wage rates and between the range of wageittate
the award system. The policy was the reason for the rejection of the successive claims
for increased support to low paid workers that were made by the ACTU and ACCER
over the past six years.

104. There was a further objective pursued over thesesyiearegard to higher paid award
classifications. As a result of minimum wage decisions made over a number of years to
provide money increases, and not percentage increases, the higher paid award
classifications had become disconnected from relevant meates. We explain this

development in Chapter 3A. Action was required, but there was no reason for it to

WORKING AUSTRALIA, JANUARY 2001 TO JANUARY 2017 38



compromise the proper targeting of poverty among lower paid workers. The question of
whether the objective of one part of the ACTU's claims wotddnpromise the
objective of the other part of its claims was not addressed by the FWC.

105. The purpose of the claims by the ACTU and ACCER was to improve the living
standards of both higher income and lower income workers, but with relatively more (in
percentge terms) being given to the poorest workers. In order that more workers are
protected against poverty the ACTU and ACCER are prepared to accept some
compression of relativities between lower and higher income groups and within lower
income groups.

106.Int he FWCb6s vVview, to give relatively mor
recognition given in the award system to increases in skills and responsibilities within
the workforce. In this view of wage setting, providing relatively more to those who
have last (in terms income, living standards and skills and responsibilities) would
result in an unacceptable compression of minimum wage relativities.

107. Central to the setting of wage rates for the lowest paid workers is the intended function
of the NMW underthe Fair Work Act ACCER has argued that the purpose of the
NMW is to establish a minimum wage of general application across the workforce
based on the need to protect workers against poverty and to provide them with a decent
standard of living. This ithe base upon which an award system will establish various
wage rates to take into account increasing skills and responsibilities; section 139(1)(a)
sets out the terms that may be included in an award, which include "terms about ...
minimum wages and ..k#l -based classifications and career structures". These margins
are intended to be additional to the NMW. The statutory intention is that one does not
have to find employment in a skilased award classification in order to get the basic
standard of lring intended to be provided by the NMWt is the NMW which is
directed at providing a standard of living in excess of poverty and providing an income
that will support a decent standard of living.

108. In order to provide the context for these matters itecessary to refer to the origins of
the current award classifications and wage relativities, the establishment of the NMW
and the devel opment of the FWCO6s policy o
awarding uniform percentage increases.

Awardrelativities in the early 1990s

109. The current award relativities date back to the early 1990s. At that time the AIRC and

all State industrial tribunals, which together had wage setting coverage similar to the
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AIRC, agreed to revise existing award classifiens and wage rates and to establish
new fAibroadbandedo work classifications.
revised awards, the C10 classification of khetal Industry Awardl9845 Part |, which
was the base rate for tradealified workers,was agreed to be the pivotal point of
comparison between awards. Where possible, each award identified a classification that
was comparable in work value terms to the C10 classification and set the rate for that
classification at the C10 rate determinag the AIRC. For awards covering higher
skilled occupations, with all of their wage rates above the C10 rates, other provisions
applied. Having determined the C10 rate for an award, each tribunal then set the rates
for each of the revised classificatidmg reference to comparative skills, responsibilities
and other relevant factors, taking into account, where applicable, the various rates in the
Metal Industry Award The lowest rate in thiletal Industry Awardvas the C14 rate,
which covered the firshtee months of employment. In some awards the C14 rate was
used as an introductory rate, but in many awards, especially those covering skilled
workers, the lowest wage rate was substantially more than the C14 rate. It is important
to note that the C10t@and other rates in the award had been fixed without any process
to establish the financial needs of workers covered by them.

110. The relativities in theMetal Industry Awardwvhich underpinned this process are now
most conveniently found in Schedule B b&Manufacturing and Associated Industries
and Occupations Award 2010 Clause B. 2. 2 dlie parderdages c h e d
wage relativities to C10 in the table in clause B.2.1 reflect the percentages prescribed in
1990 inRe Metal Industry Award9845 Part | (MO39 Print J2043)."The schedule has
the C14 rate at 78% of the C10 rate and the C13 rate, which applies after three month at
82% of the C10 rateThe minimum wages in this award do not reflect these relativities
in the schedule. The C14 eais now 85.9% of the C10 rate. The C13 wage, which is
currently $19.40 per week more that the C14 wage, is 88.4% of the C10 ratke
schedule has no practical effect in the award, but it might be used by employers and
unions in collective bargainingegotiations.

111. In 1997 the C14 rate was adopted as the rate for the newly introduced Federal Minimum
Wage (FMW), which became the NMW in 2010 with the commencement didine
Work Act The circumstances of its introduction are discussed in Chaptewt#ith
show that this new minimum rate was not only based on a transitional rate, but that it

was not set by reference to the needs of low paid workers.
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112. From 1997 and into the years following the enactment ofFtheWork Actthe NMW
was treated as amdjanct to the award classification system and adjustments to the
NMW were determined together with the changes in award rates of pay. On occasions
different money amounts were awarded to various wage levels, but the increases for the
FMW and the NMW havéeen the same as the increases awarded to the classifications
up to, at least, the C10 wage rate.

The introduction of percentage increases

113. In the first decision under tHeair Work Actin 2010 Fair Work Australia (as the FWC
was then known) awarded a flabney increase of $26.00 per week.

114. The origins of the reason for the FWCO0s r
paid and to award uniform percentage increases in the NMW and award wages can be
found in theAnnual Wage Review 204, Decison [2011] FWAFB 3400(the June
2011 decision). The tribunal said:

A [ 3 Bettipn 134 of the Fair Work Act requires the Panel to ensure that modern
awards, together with the National Employment Standards, provide a fair and
relevant minimum safety net. Theatters which must be taken into account in an
annual wage review include relative living standards and the needs of the low
paid. The nature of increases to award rates in annual reviews over the last
twenty years has compressed award relativities in deard classification
structures and reduced the gains from skills acquisition. The position of the
higher award classifications has also been reducing relative to market rates and
to average earningd-urthermore, while the real value of minimum wages has
been maintained at the lower award classification levels, it is clear that the real
value of minimum wages above those levels has fallen. On the information
available to us at present we accept that many people have their wages set at
award rates higherputhe scaleThe ACTUG6s approach, whi cl
increase at the lower levels, would involve further compression of relativities
below the C10 leveFor these reasons we consider that in this review we should
decide on an increase which will nfitrther compress award relativities and
which wil |l at |l east maintain the real v
added.)

115. The position evident in the June 2011 decision has not been changed over the

succeeding years. It can be appropriately descibed t he FWCO0s wage
policy. It has operated in a way that constrains the objectives of prescribing wage rates,

in particular the NMW, that provide a standard of living in excess of poverty and the
income to purchase tthesteasnsdeanrtdi adfs Ifiowi nag ¢
community life, assessed in the context of contemporary norms. The passage made it
clear that even the ACTU's modest proposals to give a little bit more to those most in
need, would continue to fail so long as the wagdstivity policy continued to operate.

Not even a dollar per week for the lowest paid was available under that policy.
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Importantly, the policy locked the NMW into the decisions made about award wage
increases.

The highlighted words in the passage friira June 2011 decision were repeated in the
June 2012 decision (at paragraph 27). In its June 2013 decision the FWC once again
applied the policy:

fAs to the form of the increase, the flat dollar increases in award minimum rates

over the last 20 years Y& compressed award relativities and reduced the gains

from skill acquisition. The position of the higher award classifications has reduced
relative to market rates and to average earnings and has fallen in terms of real
purchasing power. In thénnual Wag Review 20Idl1 deci si on € th
considerations led the Panel to determine a uniform percentage increase and we
have reached the s ame conclusion i n t
(Paragraph 44, footnote omitted)

The policy was repeated in the JuB@l1l4 (at paragraph 60) where the first two
sentences in the quotation from the June 2013 decision were repeated and were
foll owed by AThese considerations | ed the
i ncreaseo. The pol i cinshydthe AGTd and ACCERforf r ust
something more for the low paid.

In 2015 ACCER made submissions that the NMW has to be set independently of the
award rates, and that award rates are to be set after the FWC has decided on the rate it
proposes to set for theMW. The legal argument is now at Chapter 2C. ACCER
foreshadowed the consequences of adopting it submissions:

AThis new scheme in which centrality 1is
relevant to the setting of award wage rates and ta@dhsequences of setting a

fairer NMW. In some awards there are classifications and wage rates sitting close

to the NMW, so that, if the NMW is to be increased by a further amount (such as

the extra $10.00 per week claimed by ACCER), changes will be bawe thade

to some award classifications and the rates prescribed by them. The award
classification system has operated to constrain the adjustment of the NMW. Since
1997 the NMW and the C14 award rate appear to have been tied together by a
Gordian Knot. The provisions of the current legislation, properly applied, cut that
knot. o (ACCER submission March 2015, At

Emphasising the statutory obligation to fix a fair NMW safety net was intended to have

the effect of breaking through tHeWCb6s pol i cy of applying &
increase to all minimum rates. The expectation was that the proper application of the
terms of the legislation would result in the linkage of NMW increases to award
increases would be broken and that the NMWildaise relative to other award rates,

with a positive impact on poverty and disadvantage in low paid \dagendent

families. ACCER asked the FWC to cut the Gordian Knot. It again emphasised the
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parlous living standards of many of the low paid in otdesecure a modest increase in
the NMW of $10.00 per week over and above the amount awarded to low paid award
rates.

120. In regard to the distinction between the two processes, the FWC said:

A [ 1 Bsbnjentioned earlier, the making of a national minimum wager and

the review and variation of modern award minimum wages are separate but
related functions. They are related because s.285(2) provides that in exercising its
powers to set, vary or revoke modern a
take into accont the rate of the national minimum wage thairdgposedo set in

the Review. o0

[137] It follows that as part of the decision making process in an annual wage
review the Panel must first form a view about the rate of the NMW it proposes to

set in the reilew (taking into account the statutory considerations relevant to that
discrete task) and then take that proposed NMW rate into account (along with the
other relevant statutory considerations) in exercising its powers to set, vary or
revoke modern awardimni mum wage rates. o0 (June 20:
original)

121. The FWCO0s June 2015 conclusions regardi ng
following paragraphs:

"[72] While we have determined that it is appropriate to increase the NMW, the
factors idetified above have led us to award a lower increase than that
determined in | ast year o6s Review deci si
cent is appropriate. €

[73] Having regard to the proposed NMW and the other relevant considerations,

we also cosider that it is appropriate to adjust modern award minimum wages by

a moderate amount.

[76] As to the form of the increase, past flat dollar increases in award minimum

rates have compressed award relativities and reduced the gains from skill
acquisition. The position of the higher award classifications has reduced relative

to market rates and tverage earnings and has fallen in terms of real purchasing
power. These matters have led us to determine a uniform percentage increase.
The considerations to which we have referred have also led us to award an
increase in modern award minimum wages tbaess than last year. We have

decided to also increase modern award minimum wages by 2.5 per cent. Weekly
wages wi || be rounded to the nearest 10

122. Despite the FWCO6s acceptance of the subm
increase for the MW and all award rates: 2.5% in the NMW and 2.5% in all award
rates. The Gordian Knot had not been cut.
give any or any sufficient weight to the greater unmet needs of the low paid and failed

to take appropriataction to address poverty among low income working families.
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123. The following annual wage review saw a repetition of much of the arguments in the
previous review.In the May 2016 decision the same increase, 2.4%, was applied to the
NMW and award rates arajain the FWGQepeated the conclusion on relativities of the
previous five years:

A [ 1 OV2 have determined that it is appropriate to increase the NMW. The
factors identified above have | ed us to
[103] Having regard tdhe proposed NMW and the other relevant considerations,
we also consider that it is appropriate to adjust modern award minimum wages.
[104] As to the form of the increase, past flat dollar increases in award minimum
rates have compressed award relagsgitiand reduced the gains from skill
acquisition. The position of the higher award classifications has reduced relative
to market rates and to average earnings and has fallen in terms of real purchasing
power. A uniform percentage increase will particuldrgnefit women workers,
because at the higher award classification levels women are substantially more
likely than men to be paid the minimum award rate rather a bargained rate. These
matters have led us to determine a uniform percentage increase. The
consderations to which we have referred have led us to increase modern award
mi ni mum wages by 2.4 per cent. 0

124. In the paragraph regarding award rates the only change from the comparable passage in
the June 2015 was the inclusion of the reference to womekevgor For reasons we
now turn to, this aspect did not strengthen the argument; rather the position of most
women was disadvantaged by uniform percentage increases.

Equal remuneration as a factor in awarding a uniform percentage increase

125. 1 n paragraph 104 of the May 2016 decisio
percentage increase will particularly benefit women workers, because at the higher
award classification levels women are substantially more likely than men to be paid
the minimum aar d r ate rather a bargained rateo
discussion on equal remuneration in Chapter 8 of the decision. The chapter includes a
consideration of the gender pay gap and the role of minimum wages in reducing that
disparity. The FWC4d required by section 284(1) and section 134(1) ofRhie
Work Actto take into account "the principle of equal remuneration for work of equal
or comparable value" when setting the NMW and award wage rates, respectively. In
concluding the chapter on emluremuneration the FWC pointed out the value of
minimum wage increases bothlower paid and higher paid female workers:

"[573] An increase in award rates of pay relative to other wages would reduce
the gender pay gap in two ways. The first is that itildaaise the level of low
pay rates relative to median pay rates, and hence particularly benefit women,
who disproportionately receive low pay rates. The second is that an increase in
the higher levels of award rates will particularly benefit women becaighe
higher award classifications, women are more likely to be paid the award rather
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than the bargained rate than are men."

126. The text of paragraph 573 also appears as paragraph 75 in the series of paragraphs
leading to the conclusion concerning awardparagraph 104.

127. The FWC recognised in paragraph 573 that an increase in award rates of pay relative
to other wages would assist both lower paid and higher paid women who depend on
award wage rates. The data show that most avedietht women are low pai Table
4.16 ofResearch Report 6/201Bward reliance published by the FWC, shows that
74% of all awarereliant women are lower paid. A recent report published by the
FWC, Research Report 1/2017Awardreliant workers in household income
distribution, found that 56% of awarteliant workers are women and that, of all
awardreliant workers, 37% were women living in the bottom half of the household
income distribution, compared to 19% in the top half. In the lowest three deciles 25%
of awardreliant wokers were women, while in the highest three deciles the
comparable figure was 10%; see Figure 3, page 10.

128. These figures support the conclusion that a money increase in minimum wage rates is
of more assistance to women than a percentage increase in mimiagenwates. The
awarding of a uniform percentage increase prefers the interests of higher paid female
workers, as it does higher paid male workers, to the interests of lower paid female and
male workers. There is no discussion or reasoning in ChaptethH& dvay 2016
decision which would support the conclusion that the interests of women are best
served by uniform percentage increase. Nothing leads to the conclusion that the
interests of higher paid female workers should be preferred to those of laider p
female workers. The evidence does, however, support the view that the interests of
most awarereliant women are promoted by a flat dollar increase, or by the kind of
increases sought by the ACTU.

The Gordian Knot remains

129. ACCERG6s hope tlibation of éhe gepamte purposaspopthe NMW would
break the linkage between the NMW and award rates and permit the NMW to rise to a
more appropriate level were again dashed. The awarding of the same percentage in
2015 might have been a coincidence, lsitrepetition in 2016 demonstrated that the
FWC6s policy on relativities was being

functions of the NMW and award wage rates.
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130. In 2016 the requirements for the proper setting of the NMW were again before the

131.

132.

FWC. ACCER outlined the structure of the wage setting provisions and made its
priorities clear:

"The setting of the NMW and award wage rates are two separate functions,
requiring the FWC to first form a view about the NMW rate it proposes to set in
the reviev and then to take that proposal into account in exercising its powers to
set, vary or revoke modern award minimum rate$he setting of the NMW is
independent of the setting of award wage ratdése award system does not cover

all of the workers who arcovered by the NMW and, consistent with the terms of
the legislation, the safety net wage rate set for them cannot be influenced by the
terms and operation of the awards.

The proper assessment of the needs of the low paid and relative living standards
is not constrained by the number of workers who will be paid the NMW as a
result of the setting of higher award rates or by the operation of collective and
individual arrangements providing for higher rates of pay. ... The appropriate
level for the NMW doesiot depend on the number of workers who will actually
be paid the NMW, such as 1.6%, 16.0% or some other figur¢ghdwabpacity for

the FWC to set and adjust a wage that it regards as appropriate may be
influenced by economic factors related to the nemdd employees who will be
affected by its decisions..

ACCER submits that the claims are economically prudent. Howdwbe FWC

finds that there are economic reasons not to grant the claims as sought, ACCER
seeks that priority be given to increagithe lowest wage rates, i.e. supporting
the most needyl'he unmet needs of workers across the wage classifications are
not uniform and priority should be given to lower paid workers who are living in,
or are at risk of, poverty. This means thabrity should be given to adjusting the
NMW." (ACCER March 2016 submission, March 2016, emphasis added)

The FWC might have considered whether giving relatively more to the lower paid may
have left less available to higher paid workers; but it did not. It may ¢@mveuded

that giving relatively more to the lower paid would not compromise its ability to award
what it regarded as an appropriate increase for the higher paid, but it did not even
embark on this course of inquiry. How the differential increases wmpdct on the
relevant economic and social factors was not part of the FWC's reasoning in 2015 and
2016.

The only consideration in the May 2016 decision in regard to the amount of increase to
be awarded across the range of minimum wage rates was the potential impact on award
relativities and the compression of wage rates based on differing levels of sHills an
responsibilities. The FWC's conclusion on award relativities is not based on any
consideration in the decision of the advantages and disadvantages of the compression of
relativities that would result from the awarding of money increases to lower paid
classifications, as sought by the ACTU and ACCER, and the adjustment of the NMW,
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134.

135.

136.

as sought by ACCER. There was no evident balancing of the position of the low paid
and the advantage to them of the ACTU's and ACCER's claims against the further
application ofthe wage relativity policy, nor any economic considerations. The passage
in paragraph 104 of the May 2016 decision, like the similar passage in the June 2015
decision (and in decisions before that) state a conclusion, unsupported by transparent
reasoning

In neither 2016 nor 2016 did the FWC explain how the same percentage increases for
the NMW and awards could be determined in accordance with the terms Bdithe
Work Act The passages announcing the NMW increase in the 2015 and 2016 decisions
(paragraphs 72 and 102, respectively) refer to "factors identified above". The passages
announcing the increases in award rates in 2015 and 2016 (paragraphs 76 and 104,
respectively) refer to the proposed NMW and the other relevant considerations”. We
review those factors and considerations in Chapter 2F.

A review of thesdactors and considerations in the May 2016 decision does not support
the view that the 2.4% increase in the NMW and in award rates came as a result of
separate investigations intbet factors and considerations relevant to the setting of the
NMW and award ratesThe references to factors and considerations might suggest that
there is a different kind of inquiry being undertaken in relation to the two wage setting
functions, but a dser examination shows that they were both concerned with the
setting of a uniform percentage across the NMW and the award rates. The uniformity in
each year comes from the application of the policy of preserving the relativities across
the whole range afates.

Given the terms of thEair Work Act it is not apparent why the FWC felt itself free to
apply the same percentage increase to the NMW and award rates in 2015 and 2016. We
say 2015 and 2016 because, unlike in previous years, the FWC had acbeptbe t
legislation required two separate processes for the setting of the NMW and award rates.
The reasons for the decisions do not explain or justify the same figure being applied to
both. This is apparent in our review of the May 2016 decision in t€h&f. We

return in Chapter 2C to the terms of the legislation and how the FWC saw its
obligations in setting the NMW and award rates. The uniform increases in 2015 and
2016 are not, in our view, consistent with the terms of the legislation, nor thesFWC
own view of those terms.

When we return to the May 2016 decision in Chapter 2F we also consider the FWC's

finding in relation to relative living standards: "Our overall assessment is that the
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relative living standards of NMW and awareliant employee$iave improved a little

over recent years, although the relative position ofpard workers has deteriorated

over the past decade” (paragraph 67). If true, it might be a matter that would modify the

i mpact of the applicat i oving award telateitiesFiwC o s
preference to decisions that would better support those most in need. Our review shows
that there had been no improvement in relative living recent years and that there is
nothing that could justify the application of the wagktivities policy.

The FWC's wage relativities policy is contrary to the Fair Work Act

137.The FWCO0s ©policy position on wage relati:’

138.

139.

which is illustrated by a form of words repeated year after year. These words are
corclusions rather than reasons which show how the FWC came to its decision. There
may be nothing wrong with a cut and paste of a policy conclusion, but what we should
see in the FWCO0s reasons is some articula
policy and its continued application. However, there has been no consideration of the
factors regarding the balancing of the maintenance of relativities in awards and the calls

for it to do something extra to support those most in need, including many wag
dependent families living in poverty.

In successive wage cases the FWC has said that it would not adopt a mechanistic rule to
wage setting; for example in the May 201
considerations we are required to take intooaat calls for the exercise of broad
judgment rather than a mechanistic appr os
151). But the application of the relativities policy is a mechanistic approach to wage
setting.

A statutory tr i biwilbekedcise itpjarisdictog is mosnedessarilif o w
contrary to law: seeR v Moore; Ex parte Australian Telephone and Phonogram

Of fi cer s 6[1987 HOGAG,i(1®82) 148nCLR 600However, it will be contrary

to law if it is applied by a tribunal ia mechanistic way without proper regard to the
particular circumstances of a matter before it or if the tribunals reasoning is inconsistent

with the terms of the legislation under which it operates. These matters were identified

in the judgment of Tracey in Gbojueh v Minister for Immigration and Border
Protection[2014] FCA 883, at 39

A At both common | aw and undemakertwdlt ut or \
not commit jurisdictional error merely by having regard to a principle or policy

when exercigg a statutory discretion. Error, may, however, occur if the deeision

maker considers him or herself bound to apply the policy without regard to
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countervailing considerations and acts accordinglyElias v Commissioner of
Taxation[2002] FCA 845; (2002) 123 FCR 499 at 5D61ely J summarised the
position as follows:
AThe Commi ssioner is entitled to ado
the exercise of the discretion, provided the policy is consistent with the
statute by which th discretion is conferred. Thus if the statute gives a
discretion in general terms, the discretion cannot be truncated or confined by
an inflexible policy that it shall only be exercised in a limited range of
circumstances. A general policy as to how a&diset i on wi | | Onoi
exercised does not infringe these principles, so long as the applicant is able
to put forward reasons why the policy should be changed, or should not be
applied in the circumstances of the p
See alsoR v Moore,Ex parte Australian Telephone
Association[1982] HCA 5, (1982) 148 CLR 600 at 61Zang v Minister for
Immigration and Ethnic Affairg1986) 67 ALR 177 at 18390 (Pincus J);
Madafferi v Minister for Immigration and Multicultural fsfirs [2002] FCAFC
220, (2002) 118 FCR 326 at 358. 0

The FWC6s obl iFgiaWorkAatt s ntd& ke tihmt o account
|l ow paido, when setting the NMW (see sect
section 134(1)(a)) are effectivetiysregarded by this policy. The policy of maintaining
relativities set in the past, and based on relativities established prior to the enactment of
the Fair Work Act is not based on the terms of the legislation, yet it is a policy that has
effectively reutered the FWC's proper consideration of the needs of the low paid, which
the legislation specifically requires the FWC to take into account when setting minimum
wage rates. The obligation on the FWC is to take into account the needs of the low paid
uncorstrained by wage relativities within award classifications. In applying the policy
the FWC hadailed to give any or any proper consideration and weight to the needs of
the low paid.

Furthermore, the application of the policy has meant that the NMWhditabeen set
independently of the operation of the award system, as the legislation intendsaiiThe
Work Actintends that the NMW will be established as a general wage entitlement upon
which awards may provide further minimum wage entitlements covéskilj-based
classifications and career structures”; see section 139(1)(a)(i). It would be permissible
for the FWC to develop policies about wage relativities within those award
classifications, but it would be impermissible for those policies to condtrai setting

of the NMW and to constrain the obligation on the FWC to take into account the needs
of the low paid, as it is required to do under sections 284(1) and 134(1).

For these reasons the relativities policy, as applied by the FWC since 2011, has been

contrary to law and, further, the FWC has failed to set the NMW in accordance with the
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terms of theFair Work Act

THE SOCIAL SAFETY NET UNDER ATTACK

The Australiamrminimum wages system provides a wages safety net which is the major
protector of the living standards of Australia working families. It is complemented by
the social safety net provided by government. The origins of public support for workers
and theirfamilies can be traced back first national income tax legislation in 1936 and to
the introduction of child endowment in 194 he Income Tax Assessment Act 1936
provided taxpayers with a concessional deduction for dependent spouses and children.
The concessional deductions were converted into taxation rebates in 1942.

The Commonwealth's Commission of Inquiry into Poverty (Poverty Commission) in the
early 1970svas established, in part, to consider the widespread poverty in low income
working families. It found that in August 1973 7.7% of the disposable income of a
single breadwinner family of a couple and two children in receipt of the lowest male
minimum wage came from the public purse through the tax rebate and child
endowment; see Table 11 in Chapter 5. The Poverty Commission proposed changes to
family payments system. In 1976 child endowment was replaced byahmsly
Allowance. Substantial changes wenade to the family payments system over the
following decades. These changes coincided with a campaign by the ACTU to improve
the "social wage" in return for some restraint in its wage campaigns. The social wage
was increased by the provision of new loetter governmental services and by
governmental transfer payments. By the time of the introduction of the Goods and
Services Tax on 1 July 2000 transfer payments were a substantial proportion of the
disposable incomes of low income working families. Jé&muary 2001 the disposable
income of a comparable Federal Minimum Wagpendent family was 37.5%; see
Table 28 in Chapter 8. As we mentioned in section A this chapter, the proportion of
disposable income for this family had barely risen over the 16 yealanuary 2017,
when it (the called the NMW) was 37.7%, after being 39.5% in January 2016; see Table
28 in Chapter 8.

The May 2014 Federal Budget proposed the greatest reductions in the living standards
of families of any legislation ever consideredthg Australian Parliament. Since then,
legislation has been enacted to abolish the Schoolkids Bonus, with effect from the end
of 2016 and to remove the access of couple parent families to Family Tax Benefit, Part
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B (FTB B) once their youngest child turd8, with effect from 1 July 2016. These
changes will have a major impact on families.

146. The abolition of the Schoolkids Bonus has resulted in the loss of $430 per year for each
child in primary school and the loss of $856 per year for each child in segosthool.

It is the reason the disposable income of the Nei¢dendent family fell over the year

to January 2017, despite receiving a 2.4% wage increase in July 2016. The removal of
FTB B eligibility for families where one parent stays home to carehfeir child or
children once the youngest turns 13 has resulted in a loss of $62.28 per week (at January
2017). On the basis that the child turns 13 at the end of the first year of secondary
school, this will amount to a loss of about $16,250.00 (plusard indexation
increases) over the last five years of secondary education. This loss is not reflected in
our calculations of family disposable incomes and living standards because they are
made on the basis that the older child is not more than 12 years

147. The changes to the right to access to FTB B were made bydbml Services
Legislation Amendment (Family Payments Structural Reform and Participation
Measures) Act 2015 Because this recent FTB B legislation only applies to couple
parent families, e change has left untouched the FTB B payment to sole parent
families. It will mean that a sole parent earning up to $100,000.00 per year will retain
this payment while unemployed couple families will lose the payment. The change
discriminates against cple parent families by reason of their marital status or personal
relationship and discriminates against children by reason of their parents' marital status
or personal relationship. The discrimination against couple parent families cannot be
justified byany comparison of relative needs of the two groups.

148. In February 2017 introduced another Bill to implement the changes to family payments
announced in the May 2014 Budget. T8ecial Services Legislation Amendment
(Omnibus Savings and Child Care Reforni) B017, generally known as the Omnibus
Bill, proposed, among a wide range of initiatives, the abolition of the annual supplement
components of Family Tax Benefit, Part A (FTB A) and FTB B, to be partly offset by
increases in the fortnightly FTB A paymsent The changes in the FTB A annual
supplement would result in losses of $13.92 per week per child and a further loss of
$6.79 per family per week if the family is still eligible for FTB B. Against this, it is
proposed that fortnightly payments be incezhdy $10.01 per child. In the single
breadwinner couple parent family with two children and in a sole parent family with
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two children this would amount to a net loss of $14.61 per week once fully
implemented; see Table 28. These proposals were metavitinued opposition.

149. Following discussions with cross bench senators these proposals were abandoned on 22
March 2017 when agreement was reached to freeze the fortnightly FTB A and FTB B
payments for two years. This means that there will be no incredstyia017 and July
2018, as would have been the case if the agreement had not been reached. The
provisions were contained in tis®cial Services Legislation Amendment Bill 20The
Bill was agreed to by the Senate and at the time of writing is curieefibre the House
of Representatives. ThEexplanatory Memorandurstated that the expected savings
over the period 20118 to 202021 will be around $1,950 millionThe current level of
these family payments are set out in Table 18 in Chaptem6a family with two
children, one under 13 years and the other one 13 years or older, the Family Tax Benefit
Part A is $210.35 per week and, if it is eligible, Family Tax Benefit, Part B is $54.32
per week (where the youngest child is age 5 or more). For ke firgadwinner family
the freezing of $264.67 per week will be cause a substantial loss. On the basis of an
increase in the Consumer Price Index of 2.0%, the weekly loss as a result of the failure
to index the payments would be $5.29 per week from 1201y

FTB B: its history and nature

150. The Social Services Legislation Amendment (Family Payments Structural Reform and
Participation Measures) Act 201did a number of unacceptable things in changing the
eligibility for FTB B: it minimised the importance dhe work that parents do in the
caring for their own children, it compromised the principle that parents should have a
choice in deciding how they exercise their parental responsibilities, it elevated claimed
paid work disincentives to a guiding considematin the framing of family policy and it
sought to deprive one group of children living in poverty by reference to the marital
status or relationship of their parents and without regard to their financial
circumstances.

151. The origins of FTB B are foundh the first Commonwealth income tax legislation.
Section 79 of thelncome Tax Assessment Act 198@vided taxpayers with a
concessional deduction for dependent spouses and children. In 1942 the concessional
deductions were converted into taxation rebasedncome Tax Assessment Act 1936
(as amended), section 160.

152. A significant change occurred in 1994 as a result of a policy announced by the

Australian Labor Party in the 1993 Federal Election to introduce a Home Child Care
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154.

Allowance (HCCA) to replacéhe rebate.In a speech on 6 December 1993 to launch
the International Year of the Family, Prime Minister Keating referred to legislation
about to be introduced to give effect to the announced policy:

"Our policies must address the diverse natureAastralian families, and the
diverse nature or their employment and assistance needs.

A major issue to address in this context is how families balance the
responsibilities of work and family life.

Governments should, | believe, promote policies which résegand support
choices families are making in combining paid work and family.care

We have to make these aspects of peoples’ lives fit more harmoniously together.
We have to keep pressing for more "fanfiigndly” workplaces.....

We recognise that ddicare needs are neither uniform or identical.

We recognise that women, throughout their lives, have a range of equally
legitimate choices about being in the workforce or being at home.

We appreciate the value of caring and nurturing provided by womendeho
choose to stay at home while their children are growing up, and the value of the
unpaid work they carry out both in the household and in the community.

That is why we have introduced the Home Care Child Allowance for supporting
parents caring for theahildren full time at home.

By paying the allowance directly to the caring parent, usually the mother, we have
provided many women at home with a source of independent income which
ot herwise they would not have. o
(http://pmtranscripts.dpmc.gov.au/browgkep?did=9071 emphasis added)

The legislation was enacted in 1994. In July 1995 the HCCA was amalgamated with
the Partner Allowance to become the Parenting Allowance. In May 1998, the Howard
Government rolled the Parenting Allowance into the Parentiagmeént. FTB B
emerged from the Parenting Payment as part of the reforms associated with the
introduction of the Goods and Services Tax in 2000. FTB B was the successor to the
HCCA and the earlier dependent spouse with children rebate, and extended to sol
parents.

It should be noted that the FTB B scheme permits recipients to take on limited
employment without losing their entitlement to the payment. The secondary earner in a
couple family can earn up to $5,475 per year without any loss in the pay@wsttthat
amount the FTB B payment reduces by 20 cents for each dollar earned. This is a well
designed system that permits recipients to undertake some employment which may
maintain their skills or assist them in dealing with short term financial conoeimelp

them better understand the costs and benefits of changing or maintaining their role

within the family. It facilitates choice.
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155. The bipartisan commitment to the policy underlying FTB B is evident in the
circumstances leading to the introductidritee FTB B annual supplement. In his 2004
election policy speech on 26 September 2004, Prime Minister Howard said:

AWe have brought the principle of choic
bring a new dimension to our policies today in relationchildcare. We have

spent more than $8 billion on childcare in the six years from 1996 to 2002, more
than double that in the |l ast six years
At the same time, to ensure complete fairness of treatment for families where one
parent makes the choice to stay at home full time, we will provide an appropriate
increase in the rate of Family Tax Benefit B. That is the benefit paid to parents
who are at home full time caring for th
(http://electionspeeches.moadoph.gov.aegspes/2004fpbhn-howard.)

156. On 9 February 2005 the Minister for Families and Community Services, Senator Hon
Kay Patterson, addressed a conference held bAubkealian Institute of Family Studies
Conference on, among other topics, the FTB B annual payment:

AOne of the el ements of our approach
common across a range of policy areas is our desire as a Government to help
families exercise choice in how they live their lives.

As the Prime Minister has said, choice is thedgal thread that flows through
many of our policies. Choice about whether to stay at home and care for the
children or return to work; choice about childcare; choice about schooling, and
choice about healthcare.

As our families become more diverse, it wié important that we ensure our
responses continue to support and strengthen families, providing them with the
choices that promote wellbeing and encouragerselfl i ance. €.
Increasing this payment for stay at home parents, usually mothers, is just another
example of how the Howard Government seeks to improve the choices available
to families in how they arrange their lives according to their personal
circumstances.

We know that many parents choose to stay at home and we want to support that
choice as far@possible. Similarly many other parents want to remain engaged in
the workforce, sometimes for more than just monetary reasons. As a government
we want to support that choice as well. Hence our heavy investment in child
care. o

(http://www.formerministersiss.gov.au/2927/australiamstitute-of-family-
studiesconferencdamiliesmatter/, emphasis added.)

157. Mr Howard later wrotethdii t 1 s sound public policy to
heavier family responsibilities than other taxpayers, at the same level of income, should
receive some support through the taxation
Surely it is in he national interest to encourage childbearing, to help with the cost of

raising children and also to recognise the contribution made to society by those who are
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and provide for ot hkpkazasus Riging201®,fpagesh48203). I nc o1

The pointmade here concerns horizontal equity within the taxation system.

FTB B has a hybrid character. It origins are within the taxation system, where it was a
negative tax recognising the social value of the support given by the taxpayer to his or
her family. It is also a payment made to the primary carers of children in recognition of
the social value of the work they perform and to enhance the choices that parents have
about balancing their work and family responsibilities. These factors have taken the
payment beyond its taxation character and made it available to families who would have
insufficient income to generate a tax liability. The extension of the payment to low
income families who pay little or no income tax has strengthened the social safety net.
For low income families it is a means of providing income support to alleviate poverty.
For higher income families it is a payment that recognises the need for horizontal equity
in the tax system and recognises the social contribution by those wheeisadbmes

to support others. For all families it recognises the value of the care given by those who
stay out of the paid workforce to care for their children and it recognises the need to
help parents make a choice as to how they will exercise theilyfeeaponsibilities.

A review of the history of FTB B shows that it was common ground between successive
governments that parents should be assisted through family payments to exercise a
choice as to how they will care for their children. It was comgranind that the work

of parents in the fulltime care of their children was of value to them, their children and
the community as a whole. Any desire for increased workforce participation was
subject to those fundamental values and principles concerdmingxercise of family
responsibilities and the care for children.

The principle which underpins these policies and the terms of the legislatioot daise

any genderspecific issue. The principle applieswhetherthe breadwinnerpr principal
breadwinner,is male or female. Parents in couple parent familishould be able to
choosewhich one of themwill be the breadwinnerand which one of themwill stay

out of the employedworkforcein orderto carefor their children. A corollary of this
principle is that parentsmay decidethat the interestsof the family, and thoseof the
childrenin particular,would be bestservedby both of thembeingemployed.Whether

the secondparent takes a job will dependon a variety of factors, including the
availability and cost of good childcare. Where parents are out of the employed
workforce for a substantialperiod of time in order to raise children there should be

various kinds of training programsand other educationalsupportto assist them to
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returnto the workforce when they choose to do so.

F.  WAGES AND GLOBALISATION

161. A decent standard of living for workers with family responsibilities cannot be supplied
by wages alone in the contemporary globalised economy. This is the reality that has to
be addressed by policymakers and decision makers, relevantly Parliament EndCthe
Families must also be supported by strong social safety nets through government
services and family paymenté feature of all economically advanced economies in the
second half of the twentieth century was the development of social safety nets and
range of family payments and/or tax concessions. The driving forces of these changes
may have been social and political, but they had an economic dimension: they have
limited the demands on the wage packet to support workers with family responsibilitie

162. Yet at the very time that Australia is being increasingly exposed to globalised trading,
the social safety net is being weakened, exposing more low paid Australian workers and
their families to poverty.

163. Recent policy changes have reversed the trewdrtis stronger social safety nets over
the past four decades. This trend is illustrated by the increase in family payments
received by alNMW-dependent family of a couple and two children over the period
August 1973 to January 2016 and the decline sihae ttme, which were discussed
earl i er in this chapter: from 7.7% of t he
39.5% in 2016 and down to 37.7% in January 2017, with more to come if proposals
currently before Parliament are passed. Wage growth leas dmnstrained by these
developments, but the reversal in family support will require significant adjustments in
wage rates if a fall in living standards is to be avoided.

164. There is an economic case in support of an increase in family transfers. They keep
down the costs of employment and promote employment to the extent that employment
is responsive to wage costs. Absent family transfers, the costs of family support are
imposed on the community through the wages system, with its consequential impact on
the price of goods and services and/or, if the wage and price increases have a net
deleterious impact on employment levels, on individuals and society through the
personal and financial costs of unemployment.

165. In an economy protected by a tariff system, sashAustralia had a century ago (and
where the wage packet was not supplemented by public funding), financial support for

families through the wages system might occur without undue impact on employment
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levels. Where an economy is globalised, to some exteanother, wage costs might

affect the capacity of firms to operate and employ the numbers needed to achieve the
nationbés fulll empl oyment objective. I n tl
transfer some of the costs of family support to the canity as a whole through the

taxes and transfers systems.

We are not in a situation where wage levels and the costs of employing labour interact
in a vacuum. There @n inconsistency between neoclassical economic theory and real
world labour markets. HAis economic theory on the supply and demand for labour is too
simplistic for the modern world, where laberelated costs for businesses cover much
more than wages and where wages are not the only source of income for workers and
their families. The pricef labour is not the result of the benefits and costs received and
given by the parties to the employment agreement. A modern State has to, and does,
intervene to some extent in employment agreements and does so in a variety of ways.
The capacity for, angractice of, a modern State to intervene in positive and negative
ways on both sides of the employment transaction are of central importance in shaping
market forces.

This is not an ideological issue. Peofilem very different parts of the ideological
spectrum would prefer a system which puts the income needed for the support of
workers and their families through the pay packets of workers, but they accept that
transfer payments from governments are essential if jobs are to be created and supported
and workers and their families are to lead decent lives according to the standards of
their own society. Given the need for a mix, many would prefer to maximise the wage
packet as much as reasonably possible. Whatever the mix, substantial taxes have to be
levied for this purpose.

The economic policies and economic forces that have driven greater globalisation
support and reflect the econontéev of comparative advantage. The terms of free trade
agreements reflect this economic force (and the bargainingitapamnd priorities of
negotiating governments), but to some extent we have a choice about the extent to
which the economy globalises. If we are to adopt a system of trading relations, shaped
by government policy and its bargains with other governméms, fairness requires

that there be measures to ease the economic burdens on businesses and workers in those
sectors to be weakened in return for the advantages contained in these agreements. If

these agreements place downward pressure on wages, dégpecthe most vulnerable,
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and threaten to increase unemployment, then the whole community has an obligation to
address those consequences through government taxes and expenditures.

Of course, the impact of current and prospective trade agreements erlewalg is a
matter of some public debateProponents of freer international trade argue that free
trade agreements will raise wages, not reduce them. In a speech in 2014, Martin
Parkinson, then Secretary to the Treasury and now the Secretary of dueniep of

Prime Minister and Cabinet, refuted this kind of thinking:

AContrary to how it iIis sometimes portra
stage does not mean driving down wages or trading off our standard of living. Far

from it.

Improving Aug r al i ads competitiveness in gl ob:

things. It means investing in the skills of our workforce so that Australians have

the opportunity to move into sustainably higher paid jobs. It means investing in
infrastructure that has agh economic return. It means ensuring that firms and

their employees are freed from unnecessary regulatory burdens. And it means
having the right incentives in place to encourage innovation and competition.

I n other words, i t odaciwtysgrowtta pedornramce. Au st r
(Fiscal sustainability & living standards the decade aheadspeech to The

Sydney Institute, 2 April 2014.)

Investments in education and skills training will become more important. The
development of these skills and efficiencies is needed to promote exports and to
compete against high value imports. To the extent that this high value strategy depends
on wage csts, the level of the NMW and the base award rate for cleaners, for example,
will not play a significant role. As one of the wealthiest countries in the world we would
expect a high NMW. We are not trying to sell kpniced cotton shirts into Asia.

The hgh value strategy requires, and results in, high wages in the appropriate sectors of
the economy, but this should not come at the expense of those in lower paid occupations
who are not part of those sectors. They are entitled to share in any growth im Au$ i a 6 s
prosperity as a result of increasing globalisation and should not be the victims of
increasing social inequality and social exclusion. This protection is to be supplied by
safety net wages and the social safety net. The respective contrilmftitbese two in

the changing economic environment are barely discussed in public discolinge.
negative consequences of increased globalisation may not appear, but if they do we
should recognise the consequences for public policy. The application @dhemic

law of comparative advantage comes with some moral consequences and obligations.
We all know now that there is a high degree of disillusionment in advanced economies
with what might be called globalised economics. The basis for this disiliositnhas
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been emerging for some years. In many countries the social safety nets that have
protected families in the past have been weakened, particularly so since the Global
Financial Crisis of 2008. Similarly, the capacity of unions to pursue and déiver
wages has been weakened. The forces working against social safety nets and fair wage
outcomes were discussed by Pope Benedi@aintas in Veritatein 2009. It is a very
perceptive assessment of what is happening and why.

AFrom t he siew systdms @f protaction and welfare, already present

in many countries in Paul VI's day, are finding it hard and could find it even
harder in the future to pursue their goals of true social justice in today's
profoundly changed environment. The globaharket has stimulated first and
foremost, on the part of rich countries, a search for areas in which to outsource
production at low cost with a view to reducing the prices of many goods,
increasing purchasing power and thus accelerating the rate of deeelopm
terms of greater availability of consumer goods for the domestic market.
Consequently, the market has prompted new forms of competition between States
as they seek to attract foreign businesses to set up production centres, by means
of a variety ofinstruments, including favourable fiscal regimes and deregulation
of the labour market. These processes have led to a downsizing of social security
systems as the price to be paid for seeking greater competitive advantage in the
global market, with consegnt grave danger for the rights of workers, for
fundamental human rights and for the solidarity associated with the traditional
forms of the social State.

Systems of social security can lose the capacity to carry out their task, both in
emerging countre and in those that were among #aliest to develop, as well

as in poor countries. Here budgetary policies, with cuts in social spending often
made under pressure from international financial institutions, can leave citizens
powerless in the face of othd new risks; such powerlessness is increased by the
lack of effective protection on the part of workers' associations.

Through the combination of social and economic change, trade union
organizations experience greater difficulty in carrying out thigisk of
representing the interests of workers, partly because Governments, for reasons of
economic utility, often limit the freedom or the negotiating capacity of labour
unions. Hence traditional networks of solidarity have more and more obstacles to
overome. The repeated calls issued within the Church's social doctrine,
beginning withRerum Novarumfor the promotion of workers' associations that
can defend their rights must therefore be honoured today even more than in the
past, as a prompt and fsighted response to the urgent need for new forms of
cooperation at the international level, asvek t he | oc al l evel
emphasis added, footnote omitted)

International comparisons

173. One of the most frequent comments heard about Australia’'s NMW is that it is one of the
highest in the world, but headline comparisons say little about thadreapacities of a
national economy and the degree of social equity and cohesiveness (which has an

economic value) within nations.
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176.

177.

The two common purposes for international comparisons of national minimum wage
levels are to shed some initial light on tegpacity of countries to trade and compete
internationally and to form a basis for comparing social equity across and within
nations. Gross minimum wages are only the starting point for comparisons. For both
purposes it is necessary to go beyond gross wetgs, whether compared on current
exchange rates or on a purchasing power parity basis. We also need to go beyond
simplistic i nternational comparisons of
minimum wages with the national minimum wage and mean averagedan wages.
International comparisons of wages say little about the social equity in the countries
being compared. Within a particular country there may be a very substantial difference
in the degree of social equity and inequality between grossswagée disposable
incomes after taxes and transfers are taken into account. A relatively high minimum
wage may be accompanied by high poverty rates and a relatively low minimum wage
may be accompanied by low poverty rates. The relationship between miniragen w
levels and poverty levels will reflect the way in which the nation wishes to balance
various economic, social and political values and objectives. Some nations do it better
than others. Despite having a one of the highest minimum wage rates, Ausicthba
middling outcome in relevant international comparisons of relative poverty rates; see
the international comparisons in Chapter 8E.

Comparisons of minimum wages, based on exchange rates or purchasing power parity
or on minimum wage bites, also safléi about international trading capacities, which

are more affected by average wage levels or by the trading strategy of the country in
guestion. Leaving aside countries whose trading policies are based on low wage exports,
average wage levels are morepontant in shaping international competitiveness.
Average wage levels in advanced economies are set by market forces, with legal
minimum wage levels having limited impact on this process.

Governments need to promote and protect employment by carefullynsing the
nonwage costs of businesses that are imposed by governmental policies and they need
to provide general or targeted measures that will have the effect of reducing the costs of
employment. This means that substantial costs will fall on themcomty as a whole
through a combination of taxes and spending by governments. These functions of
government should be based on a fair tax system where burdens and benefits are shared

according capacities and needs.
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178. The costs of job creation are coststthlaould be carried by the community as a whole,
not the poorest sections of it. A morally acceptable and economically sustainable wages
policy depends on a morally acceptable national budget, with the burdens and benefits
being shared according to needsl @apacities.To reduce wages to unacceptable levels
in the hope of creating and maintaining jobs is morally unacceptable because there are
other ways in which employment can be promoted and protected.

179. A good place to start in the search for polidieat impact on employment is income
taxation on low incomes. It is the NMW net of tax, rather than before tax, which
determines its level if it is set to provide for the needs of workers. The imposition of
income tax on a worker receiving the NMW, curher$66.47 per week or 9.9%,
operates as a tax on employment. For a given standard of living, the costs of
employment will be lower if no income tax is payable. The progressive reduction of
income tax on the NMW would move the costs of job creation to ahemunity as a
whole, where it belongs, rather that leaving it on the backs of the poor. There are other
options available; for example, rather than cutting the corporate tax rate, which is
claimed to promote employment, a rebate on the superannuationbgbtaoirs that
employers are required to make on top of wages, now at 9.5% of wages, would be a
more targeted and effective means of promoting employment. State payroll taxes also
operate as a tax on employment.

180.Australiabs nat i on assentaldypasedore & safety get of jas t e m
minimum wages and other terms of employment and a bargaining system that cannot
undercut the level of safety net protection. If any wages are too high and moderation is
called for, we need to draw a distinctiortween safety net wages and the wages set in
the bargaining sector. The bargaining sector has delivered wage increases far in excess
of the increases in safety net wages. If the bargaining sector, with its wide variety of
collective and individual circuntances and processes is not able to respond to any
reasonable call for moderation, the burden should not fall on safetyependent
workers.

181. In the earlier parts of this chapter we discussed the increasing levels of inequality and
poverty as a result dfie failure of safety net wage rates keeping up with the increases in
average and median incomes across the nation. It is clear that successive tribunals have
been weHaware of these trends, yet they have allowed this socially damaging trend to
occur. h support of its application for the FWC to set a medium term target for the
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NMW, United Voice made the following observation in relation to the declining
relativity between the NMW and measures of median and average wages:
AThere i s, I n cleartand olsvious tnend. slowever,thisas a trend
that has never been the subject of explicit decision nor an acknowledged policy,
and has effectively continued under at least four differentwagex i ng r egi me
(United Voice submission, March 2016, pdge
We agree with this observation. We are one of the unexpressed factors in the decisions,
if not the critical factor in those decisions, has been the impact and expected demands of
a globalised Australian economy. If it was not that, what couledt b
There appears to be a damaging element of resignation on the part of some policy
makers that these changes are inevitable in a globalised economy and that there is, in a
real sense, a race to the bottom. This means that, in effect, a nation's velnerkiers
will beggar, or be beggared by, the vulnerable workers of the nations with which it
trades. There is more than a risk that policy makers in each of these countries might
accept this attitude by cutting the wages of their own workers rather rtharogng the
interests of vulnerable workers. Rather than collectively cutting wages and creating a
race to the bottom, the relevant national bodies, in our case the FWC, should be
protecting their own workers. This requires in all economies a commitroeadic

human rights, especially to a decent standard of living, by the institutions that set wages.

WORKING AUSTRALIA, JANUARY 2001 TO JANUARY 2017 62



2

THE AUSTRALIAN WAGE
SETTING FRAMEWORK

Paragraph
A. Introduction 184
B. The legislative framework for wage setting 216
C. The NMW: The foundation of the wage setting syster 238
D. The support for families in minimum wage decisions 260
E. The case against the.single person benchmark 315
F. The annuaLwagifgziew decision, May 2016 332
ST —

Working Australia, 2017:
wages, families and poverty

AUSTRALIAN CATHOLIC COUNCIL EMPLOYMENT RE N



CHAPTER 2
THE AUSTRALIAN WAGE SETTING FRAMEWORK

A.

INTRODUCTION

Key features of the Australian system of wage setting

184. As early as the 1890s legally enforceable minimum wage rates were set in the

185.

186.

187.

Australian colonies on aad hocbasis to cover various occupations amtlstries. The

reasons for this new regulation were the
disputation over wages. It was the frequency of industrial disputation that led to the
inclusion in theAustralian Constitutiorof a federal power to make lawvith respect to
AConciliation and arbitration for the pre

extending beyond the | imits of any one
legislation under this power in 1903 until 2005, the conciliation abdration power

was the principal basis upon which wages were set by the successive national tribunals.
In 2005 legislation, generally known &fork Choices introduced a new form of
regulation based on the constitutional power to make laws with tetsp&ading and
financial corporations under section 35(xx) of tstralian Constitution (the
corporations power) to operate in conjunction with a much more limited range of
functions under the conciliation and arbitration power. This change greatiydex

the national coverage over employment matters.

Since the enactment of ti@ir Work Act 200%he conciliation and arbitration power

has not been used as the basis for national regulation, having been replaced by the
corporations power and, to acavemployment by nenorporate employers, the referral

by the States (other than Western Australia) of their constitutional power to regulate
employment relations, save for some minor exceptions. The minimum wages system is
now unconnected to industriaisputation and can be regarded as part of the national
social safety net.

Under the current system the lowest minimum wage is the National Minimum Wage
(NMW), but the vast majority of Australian workers are covered by a minimum wage
set by one of the 122ational industrial awards. The NMW is currently $672.70 per
week, based on the standard working week of 38 hours. Some awards have a base wage
rate at the NMW rate, but many awards have base rates considerably more than the
NMW; for example, the minimumate for the entry level retail worker is $738.80 per
week and the minimum rate for a shop manager is $827.30 per week. Of those to
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whom a minimum wage rate applies, less than 5% would only be covered by the NMW,
but many of these would be paid in excetshat rate. Overall, more than 95% of the
Australian workforce is paid more than the NMW.

188. The NMW is set by th&lational Minimum Wage Orddollowing each Annual Wage
Review. The order includes special rates, based on the NMW, for junior employees,
employees to whom a training agreement applies and employees with disabilities. The
rates set for junior employees range from 36.8% of the adult rate (for those under 16
years) to 97.7% of the adult rate (at 20 years). The rate at 18 years of age is 68.3%
The order also provides for a 25% loading where an employee is employed as a casual.
Most of this loading is in lieu of benefits, such as annual leave, that are paid to full and
part time employees; the rest of the compensation in the loading i©gnrgcn of the
nature of casual work.

189. The mini mum wages are called fAsafety neto
regulatory system that encourages collective bargaining, but provides that outcomes
must not have the overall result of reducing #t@ndard set by the minimum wage
safety net and the other minimum terms and conditions in awards. The result of these
processes and of individual arrangements (largely based on market conditions) is that
most Australian workers receive a wage that igxoess of the applicable minimum
rate. Only about one in five workers is paid only the prescribed minimum wage rate.

190. From the early days minimum wage rates (and an increasingly wider range of other
terms and conditions of employment) were set by bazhesprised of employer, union
and government appointed members, by independent statutory tribunals or by courts.
Since the miel950s wages and a wide range of employrnelastted matters prescribed
under national legislation have been established and tedug independent statutory
tribunals. The current national tribunal is the Fair Work Commission (FWC). While
the members of the FWC are appointed by the Government of the day, they have tenure,
subject to removal by Parliament, and their decisionsmgesubject to judicial control
by the national courts on jurisdictional grounds. Their decisions take effect without the
need for any approval by the Government.

191. Australian minimum wage rates have to be reviewed each year. The review must be
done by an open and transparent process in which any interested party can file
submi ssions and, i f it wishes, seek | eave

The FWC is obliged to operate fairly in both substance and form. Section 577 of the
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Fair Work Act states that thEWC "must perform its functions and exercise its powers

in a manner that ... is fair and just ... and ... is open and transparent”.

Harvester

192.

193.

194.

195.

The most significant case in the early years of Federal wage setting wdartiester

casein 1907 Ex parte McKay(1907) 2 CAR 1).Harvesterconcerned legislation that
imposed excise duties on specified manufactured goods, with the proviso that the duties
"would not apply to goods manufactured in Australia under conditions as to the
remunerabn of labour which are declared by the President of the Court to be fair and
reasonable” (page 2). The question before the President of the Court of Conciliation
and Arbitration, Justice Higgins, was whether the remuneration at the business in
questionwhich manufactured the Sunshine Harvester for the harvesting of wheat, was
fair and reasonable. He made a ruling as to what was a fair and reasonable wage. In the
following year the Harvester ruling was adopted by the Australian Court of
Conciliation andArbitration in settlement of an industrial dispute.

Although the term "living wage" was not used in tHarvesterjudgment, the wage
which was found to be the fair and reasonable minimum wage came to be known
through subsequent usage as the living wagéhe basic wage. The living wage was
debated, applied and increased over the following years. The early history of the spread
of the living wage through wage setting decisions is found in Justice Higgins' gkticle
New Province for Law and Order: Indtrial Peace through Minimum Wage and
Arbitration, published in théHarvard Law Reviewn November 1915 (vol. 29, pages
13-39). Harvesterdetermined the course of wage decisions in the Commonwealth's
new industrial court as well as decisions of Stateitabs.

The Harvesterliving wage ruling was an expression of its time: a wage that would be
sufficient for a worker with a wife and three children; but its substance was concerned
with fairness and decent living standardsHarvester was important becaasit
recognised the need to fix fair and reasonable wages, the need for workers to live in
dignity and the need for the worker to be provided with a wage sufficient to support a
family.

Over the years the industrial awards came to provide for the rfupdngment of
"margins” to reflect the extra value of skilled work in a range of prescribed work
classifications. Thélarvesterderived wage came to be known as the Basic Wage and
was adjusted across all federal awards through joint applications in ibweah&ibunal.

For decades the Basic Wage and the margins were adjusted separately. In 1965 a
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decision was made by the national tribunal to amalgamate the reviews of both matters
and in 1966 the two were amalgamated into a total wage with the effeataals had
a range of wage rates reflecting relative work values and other relevant matters. The
continued presence of margins for skill and other related factors through the award
classifications that recognise changes in skill, responsibilities andk walue

distinguish Australian wage setting from other national systems.

The living wage

196.

197.

198.

It is important to understartdarvesterin its context and to see it as a manifestation of a
desire by working people for a fair wage that would enable thermaarlidignity and
to provide for their families. To think of it only as a formula (a wage for a workman,
his wife and three children), as some do, is to misunderstand history and the real basis
for Australian wage setting.
The living wage principle has lang history in public discourse and public policy as
well as in wage setting decisions. The living wage was pursued in Australia and other
nations in the late nineteenth century in response to widespread "sweating" and social
deprivation. At this timewgeating by low pay and long hours was a serious social
problem and a major political issue in industrialising nations. The living wage principle
propounded a right to laws that would enable the worker and the worker's family to live
in dignity. The livig wage was both a guiding principle and a goal to be achieved
through legislation.
On 26 August 188Zhe Sydney Morning Heral@t page 5) carried a report about the
"great freight handlers' strike" in the United States and the workers' grievanceethat th
were not being paid a "living wage". On 9 December 1888 Sydney Morning
Herald (at page 5) reported that "A conference of representative Christians is shortly to
be held in London to discuss the living wage and the actions which should be taken by
the various sections of the Christian church, with a view to putting an end to, or at least
diminishing the evils of the present system of industrial warfare. Among those who
have consented to take part in the conference are Cardinal Vaughan, the Bishop of
Ripon, Archdeacon Farrar, and several of the Presidents of the Nonconformist Unions".
The Catholic Presof 14 November 1896 advised that the St James' Glebe Point
Debating Society had accepted a challenge from the Paddington Debating and Literary
Societ for a debate at St Francis' Hall in Oxford St. on the question "That the condition
of the people would be improved by the adoption of the minimum or 'living’ wage
principle".
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199. In 1909 Winston Churchill introduced into the House of Commons legislation t
establish wages councils with the statement "It is a serious national evil that any class of
His Majesty's subjects should receive less than a living wage in return for their utmost
exertions" Hansard House of Commons, 28 April 1909). The legislatvoas based
on a report about the operation of minimum wage setting arrangements which were
already in operation in Australia and New Zealand at the tinkapfester

200. In the United Stated Living Wagewvas published in 1906. It was a substantial work by
Fr. John A Ryan, a Catholic priest who later, as Monsignor Ryan, played a significant
role in the formulation of New Deal employment policies. In the Preface to the book,
which was subtitleds ethical and economic aspecks Ryan wrote:

"This work does at profess to present a complete theory of justice concerning
wages. It lays down no minute rules to determine the full measure of
compensation that any class of laborers ought to receive. The principles of ethics
have not yet been applied to the condsiaxf modern industry with sufficient
intelligence, or confidence, or thoroughness, to provide a safe basis for such an
undertaking....

Upon one principle of partial justice unprejudiced men are, however, in
substantial agreement. They hold that wages dghoeilsufficiently high to enable

the laborer to live in a manner consistent with the dignity of a human being.....
While insisting that every laborer has a right to at least a Living Wage, the author
does not commit himself to the view that this quantftyemuneration is full and
adequate justice in the case of any class of laborers. His concern is solely with the
ethical minimum."

201. The purpose of this eclectic collection of historical events is to illustrate that the living
wage principle prelated Harveser and was not, as some might think, a uniquely
Australian aspiration born odffarvester This is not to limit the contribution that
Harvestermade to the framing of Australian workplace rights. The point about the
living wage principle is that it is umérsal, it is concerned with decent standard of living
and it seeks the support of families through a wage that recognises the obligations of
workers with family responsibilities.

202. The living wage promotes the common good because it recognises a warkgaton
in the nurturing of children, enables social participation and social inclusion of workers
and their families and promotes social cohesion.

203. In Chapter 1C we showed how the living wage principle made a significant contribution
to the understandgand declaration of human rights.

1 The Universal Declaration of Human Right®ecognises that everyone who

wor ks has fAthe right to just and favou
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and his family an existence worth of human dignity, and supplemeiited,
necessary, by other means:of soci al pr c

T The Uni t eldterndt®riali Coversaid on Economic, Social and Cultural

Rightsr ecogni ses a universal right fAé to
conditions of work whichensuyre i n particul ar: €é Remune:
al | wor ker s, as a mini mum, with e Fai
t hemsel ves and their families €. . o0 (A

formulations of a basic human right, the term living wage s&Bonates
throughout the world as a right and a goal to be achieved.

The expansion of Federal power over industrial relations

204. For the first century or so after Federation, national legislation based on the
constitutional power to make laws with respecttmciliation and arbitration for the
prevention and settlement of industrial disputes extending beyond the limits of any one
State provided an effective means of attracting unions and employers into national
regul ati on. The us € byaHe ddfivers of a tetterdof dempamd e s 0,
linking claims throughout the country, which then needed resolution, extended the
Commonweal thds power and ensured that mos:
were regulated by Commonwealth tribunals. Thsultewas a multiplicity of awards
made in settlement of a wide range of disputes over many years, often operating
alongside a multiplicity of awards in the various State jurisdictions. It was the diversity
of State regulation that led many employers vdtimational spread of workplaces to
support national rather than State regulation. Nationally organised unions, with the
capacity to generate real or paper interstate disputes, were happy to accommodate them.

205. The two most significant events in employmeggulation since the turn of the century
have been the enactment by the Commonwealth ok Choicedegislation in 2005
and theFair Work Act 2009 Each changed the institutional structure and criteria for
wage setting, among many other matters.

Wak Choices

206. The Workplace Relations Amendment (Work Choices) Act,28@%&h was usually
known asWork Choicesamended th&Vorkplace Relations Act 19%hd renamed it
the Workplace Relations Act 2005The Work Choicesamendments transferred the
wage settig functions of the Australian Industrial Relations Commission (AIRC) to the
Australian Fair Pay Commission (AFPC), but left the AIRC with a wide range of other
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functions. The AFPC heard and determined minimum wage cases in each year from
2006 to 2009.

207. The Work Choicedegislation was controversial and in 2007 the neelgcted Labor
Government set about replacing it. Inde¥thrk Choicesvas a major reason for the
Australian Labor Partyds win in thet2007 I
of the Fair Work Act 2009the AFPC and the AIRC were abolished and the revised
employment regulating powers were conferred on the newly established Fair Work
Australia (FWA), which was very similar in structure, personnel and appearance to the
AIRC. The FWA was, in effect, the AIRC by a new name, with a substantially changed
jurisdiction. With a name change in 2013, FWA became the FWC.

The Fair Work Reforms

208. A major part of the debate aboMYork Choicesand its wage setting provisions
concerned the austion of fairness in wage setting. Prioritork Choiceghe AIRC
was obliged by section 88B(2) of thidorkplace Relations Act 2006:

"...ensure that aafety net of fair minimum wagaad conditions of employment
is established and maintained, hawagard to the following:
(a) the need to provide fair minimum standards for employees in the context of
theliving standards generally prevailing in the Australian community
(b) economic factors, including levels of productivity and inflation, and the
desirabiliyy of attaining a high level of employment;
(c) when adjusting the safety n#te needs of the low paidEmphasis added)

209. Despite the AFPC having "fair" in its name, it was not obliged to set a fair safety net of
wages. Its legislative objective in section 24 of Werkplace Relations Act 1996s
amended) stated:

"The objective of the AFPC when performing its wage setfungction is to
promote the economic prosperity of the people of Australia having regard to
[amongst others]...providing a safety net for the low paid..."

210. Work Choicestherefore, removed the obligation to set a safety net of fair minimum
wages having gard to, among other matters, living standards generally prevailing in
Australia and the needs of the low paid. This was one of the reasons why its passage
through Parliament was controversial.

211. The Australian Catholic Bishops issued a Statement in Nover20@5 on these
matters, which is now reproduced as Appendix C, which called in vain for changes to
be made to the then pending legislation. The Statement included the following in
relation to wages:

"Workers are entitled to a wagethat allows themto live a fulfilling life andto
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212. The significance of the AFPC's charter was later discussed in a paper by the Chairman

213. The reformed system that Professor Harper described did not come as a surprise. There

214,

215.

meettheir family obligations. We areconcernedhatthelegislationdoesnot give
sufficient emphasisto the objective of fairnessin the setting of wages;the
provision of a fair safety net by referenceto the living standardsgenerally
prevailingin Australia;the needsof employeesandtheir families; andthe proper
assessmertf theimpactof taxesandwelfaresupportpayments.

In our view, changes shoulthe madeto the proposediegislationto take into
accountheseconcerns."

of the AFPC, Professor lan Harper:

ANot withstanding the name of the Commi

not appear among the criteria governihg powers of the AFPC. The closest the
law came to obliging the Commission to consider distributional aspects of

S

mi ni mum wage setting (1. e. the Oneedsod

was the requirement to have regard to the provision of aysaé¢tfor the low
paid. This was in stark contrast to the wording of the prior legislation and to the
current Fair Work Act which explicitly directs

t

Mi ni mum Wages Panel of Fair Wor k Austr

wages. r was there any express reference to the living standards or needs of the
low paid, as there had been in prior legislation, and as there is now, reflecting the
influence of the originaHarvester Judgemetnd Justi ce J. B. Hi
t he O biansgi c waWwhgvdVowd af Economic Liberal Set Minimum
Wages?, PoligyVol. 25 No. 4, 2009, page 4.)

was a lot of community debate before Eeer Work Actwas enacted in 2009.

In a speech entitlethtroducing Australia's New Workplace Relations Sys#trnthe
National Press Club on 17 September 2008, the then Deputy Prime Minister, Minister
for Education, Minister for Employment and Workplace Relations armishédr for
Social Inclusion, the Hon Julia Gillard, started her speech with the following:

AThe signature values of nations ar
[

e
birth. This is as true for Austral a

g9

of
a ¢

value above alll others that we identif

emerged out of the circumstances of Federation, which coincided with the
industrial turbulence of the late nineteenth and early twentieth centuries. That

valueisfaimess Or as we |fairkged .t of tp utn sipti:r edt hues

society that aimed to give every citizenlecent standard of livingAnd it led us

in 1907 to establisthe principle of the livingwage6 ( Emphasi s added.

This was very welcome arthe legislation that was enacted was consistent with the
position taken by the bishops in 2005. We can see from the earlier paragraphs on
Harvesterand the living wage that the speech claimed too muché#ovesterand, in

doing so, failed to take intaceount the universality of the living wage principl&he

living wage principle, with its intrinsic notion of fairness and a desire for a decent
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standard of living, had been advocated in Australia and elsewhere for some years before
Harvester Neverthelss, the words used correctly highlight ingrained values both in

theFair Work Actand across the Australian community.

B. THE LEGISLATIVE FRAMEWORK FOR WAGE SETTING

216. The object of thd-air Work Actis set out in section 3, which contains two pnadi
objects and various means and supplementary objects by which the principal objects are
be pursued.

"The object of this Act is to provide a balanced framework for cooperative and
productive workplace relationthat promotes national economic prospgrand
social inclusion for all Australianby:

(a) providing workplace relations laws that are fair to working Australians, are
flexible for businesses, promote productivity and economic growth for
Australiabés fut ur e takedntonaocount u sptrroasl pieardi S
international labour obligationsand

(b) ensuringa guaranteed safety net of fair, relevant and enforceable minimum
terms and conditions through the National Employment Standards, modern
awards and national minimum wage ordeaiad

(c) ensuring thathe guaranteed safety net of fair, relevant and enforceable
minimum wages and conditions can no longer be undermined by the
making of statutory individual employment agreements of any kind given
that such agreements can never be part of a fair workmbateons system;
and

(d) assisting employees to balance their work and family responsibilities by
providing for flexible working arrangements; and

(e) enabling fairness and representation at work and the prevention of
discrimination by recognising the right to freedom of association and the
right to be represented, protecting against unfair treatment and
discrimination, providing accessible and effectipmcedures to resolve
grievances and disputes and providing effective compliance mechanisms;
and

(f) achieving productivity and fairness through an emphasis on entelgrede
collective bargaining underpinned by simple good faith bargaining
obligations ad clear rules governing industrial action....." (Emphasis
added.)

Social inclusion

217. One of the two principal objects of ti@ir Work Actis social inclusion. The term is
not defined. In Chapter 7 we discuss the connection between social inclusioh, socia
exclusion, poverty and disadvantage. Included in that discussion are the following two
commentaries on social inclusion and exclusiotn 2010 Fair Work Australia
published a research paper on social inclusion, entResarch Report 2/2010 -

Literature review on social incluson and its relationship to minimum wages and
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218.

219.

workforce participation. It includes the following commentary on the meaning of the

term:

AThere is no universal or generally accepted definition of either social inclusion
or exclusion. Based on how the term has been used, socia inclusion could be
broadly understood as the process or means by which individuals and groupsare
provided with the resources, rights, goods and services, cagpabilities and
oppartunities to engage in cultural, economic, political and social aspeds of
life. The concept is ill relatively new to Australia, although its significance to
reseach, policy and legislation is gowing." (Executive Summary)

The opposite of social inclusion is social exclusion, whmeky have greater utility in

highlighting what is needed for social inclusiorheTresearch report notes a useful

definition:
fiSocial exclusion is a process that deprives individuals and families, and
groups and neighbourhoods of the resources required for participation in the
social, economic and political adivity of society as a whole. This process is
primarily a corsequence of poverty and low income, but other fadors such as
discrimination, low educaional attainment and depleted living environments also
underpin it. Through this process people are cut off for a significant period in
their lives from ingtitutions and services, social networks and developmental
opportunities that the gea majority of a society enjoys.0 Tatking Saial
Inclusion, JohnPierson, Routledge, London, 2002):

The legislation also refers to social inclusion in the list of matters that the FWC is to
take into account when setting minimum wages. The FWC is required to take into
account "promoting social inclusion through increased workforce participation” (sectio
284 (1)(b)). Not surprisingly, unions emphasise the general in section 3 and employers
emphasise the specific in section 284(1)(b). The FWC responded to the competing
approaches in thAnnual Wage Review 2013, Decision2013] FWCFB 4000 (June

2013 ckcision):

"[101] ... We accept that our considerat:i
s.284(1)(b) is limited to increased workforce participation. On that basis it is
obtaining employment which is the focus of s.284(1)(b). This involves a
consideratin of the increased incentives that higher minimum wages can provide

to those not in employment to seek paid work, balanced against potential impacts

on the demand for loywaid workers and hence the supply of {paid jobs, from

large increases in minimuwmages.

[102] However, we also accept that modern award rates of pay impact upon an

empl oyeebs capacity to engage i n commuil
participation. These are matters that can be appropriately taken into account in

ourconsidemt i on of the | egislative requireme
mi ni mum wageso and t o t ake i nto accou

(s.284(1)(c)). Further, the broader notion of promoting social inclusion is also
relevant to the fixation of minimurwages, quite apart from the more limited
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construct reflected in s.284(1)(b). One of the objects of the Act is to promote
Asoci al inclusion for al |l Australians
guaranteed safety net of fair, relevant and enforceablemumi terms and
conditions throughémodern awar ds and
(s.3(b))."

The safety net

220. Most relevant to the setting of minimum wages are the terms of section 284(1), which
provides that the "FWC must establish and maintain a safetpfnigtir minimum
wages, taking into account [among others] .... relative living standards and the needs of
the low paid".

221. The term "safety net", which appears in various sections ofFaireWork Act is not
defined. The term was introduced into natiowage setting legislation in the 1996
amendments to théndustrial Relations Act 1988which was later renamed the
Workplace Relations Act 1996A surprising feature of the history of wage regulation
under theFair Work Acthas been the limited considgoa of the nature and purpose of
a safety net and how that is to be applied to the varying circumstances in which workers
and their families live.

222. The Australian Catholic Council for Employment Relations (ACCER) has argued that
the term safety net muste given its ordinary meaning, informed by the minimum
wages objective and the general objects of the Act. The purpose of a safety net of fair
minimum wages is to promote social inclusion of all Australians and to support and
protect those workemsho need its protection. As a general statutory right it has to be
applied in a reasonable and proportionate way, which means that decisions do not have
to cover unusual or exceptional cases, but they must cover ordinary and expected
circumstances. In settirgsafety net, ACCER argues, the FWC has to set a wage that
is sufficient to support workers with family responsibilities, but it would not be
required to set a wage by reference to the needs of, for example, a worker with nine
children.

223. The ordinary andexpected circumstances wiliclude, and not be limited taingle
personsworkerswho are soleparentsandworkerswith a partnerandchildren.In the
contemporaryAustralian context, having two children is within the scopeof the
ordinary and expected circumstances. A safety net wage must, therefore, be sufficient
to support families with two children, whether the family is headed by a couple where
one of them stays at home to remain outside the paid workforce in order to care for
their childen, or by a sole parent in employment and incurring child care expenses. It
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would not be acceptable to set a wage that is sufficient for one of these families, but
not for the others.

224. A necessary part of the provision of a safety net is the identificafithe measure or
standard of the safety net. A safety net that is devoid of a measure or standard is
devoid of meaning. Since the June 2013 decision the FWC repeatedly stated that those
i nfullfime employment can reasonably expect a standard aofglithat exceeds
povertyandevtehatdo an MfAassessment of the nee
examination of the extent to which lgwaid workers are able to purchase the
essentials for a 6édecent standar dssedf | i vi
in the context o .fIn Ghaptert 1® mp eferaa the rapetiiomasf o
these views in the 2014 and 2015 decisions. These views are foundAnrthel
Wage Review 20186, Decision[2016] FWCFB 3500 (May 2016 decision) at
paragraphs 55 @352 and at paragraph 429, respectively.

225. From these passages we can draw a basic operational objective of minimum wage
setting under th&air Work Act

Full time workers have a reasonable expectation of a standard of living that will

be in excess of povigrand one which will enable them to purchase the essentials

for a fAdecent standard of l i vingo and
context of contemporary norms.

226. Although the FWC does not frame these goals in terms of the statutory requirements o
the wage safety net, ACCER argues that, subject to the proper consideration and
weighting of the other factors required to be taken into account, the FWC is obliged to
prescribe a wage safety net that, in the ordinary and expected circumstancespiell ena
workersto achieve atandard of living thagéxceeds poverty levelnd to purchase the
essentials for a O0decent standard of | i vi
the context of contemporary norm3hese are not merely aspirations, th& essential
purpose of a minimum wage system.

227. The FWCO6s words can only have meaning wher
entitled to ask, which workers with family responsibilities and employed on a safety net
wage should be able to purchashhe essentials for a 6édecent
engage in community life, assessed in the context of contemporary norms?

228. The FWC has not identified those workers for whom the safety net is intended to
provide the incoméo purchase the essentidlsor a &édecent standard

engage in community life, assessed in the context of contemporary norms and to
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achievea standard of living thaexceeds poverty levels. It is a fact that many
Australian workers with family responsibilities aretrable to achieve the standard of
living identified by the FWC. The wage setting system needs to identify the workers
who are to be afforded this level of support and provide a rationale for those who are
not so supportedlf there are contemporary eammic or other factors which prevent
the FWC from providing this kind of support to some or all of those within the scope of
protection, the reasons should be evident.

Australiads international | abour obligations

229. Section 3(a) of theair Work Actsets out a number of particular objects of the
legislation, including that its provisions take into account "Australia's international
labour obligations”. The category is not defined, but in its ordinary meaning would
cover labour matters within general gentions which have been ratified by Australia
and labourelated conventions, such as those promulgated by the International Labour
Organisation (ILO) which have been ratified by Australia. These instruments include
the International Covenant on EconomiSocial and Cultural Righta nd t he | LOG
Minimum WageFixing Convention197Q The terms and relevance of these are set out
in Chapter 1C.

230. These international obligations are meant to be acted on through the introduction of
domestic laws and throudhe decisions that are made pursuant to those domestic laws.
The introduction of an international obligation into domestic law should be reasonable
and proportionate and the exercise of any discretion under that domestic law should
take account the termsf the international obligation. When the FWC exercises its
statutory power to set minimum wages it should be cognisant of the human right that is
recognised in thénternational Covenant on Economic, Social and Cultural Rights

regard to wages: the unv er s al right ifé to the enjoyn
conditions of wor k which ensur e, in part.i
wor ker s, as a mini mum, with é Fair wages
their famil i es €he Far WOrlA Act and thes basic (opeyajional

objective (as we describe it) are consistent with that obligation. The question is whether
the FWC's decisions are consistent with Convention, the Act and the operational
objective.

Modern awards

231. The FWC now sets terms and conditions of employment for the great majority of

Australian workers through covering defined industries and/or occupations. These
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awards came into operation in 2010 following a lengthy and exacting process in the
AIRC, operatng under transitional provisions, to replace hundreds of State and Federal
awards which contained many inconsistent provisions. Some of the most contentious
were the varying wage rates across the jurisdictions for the same kind of work. The
general restilwas the continuation of Federal award classifications and wage rates.
Although the great majority of Australian workers are covered by an award
classification made under this new award system, in most cases a collective or
individual agreement provide®r further and better terms of employment than are
provided by the award safety net provisions.

232. The awards prescribe various kinds of work classifications and set wage rates for them.
Generally, awar ds cont aibna na eadsificaiionseid n umb
contrast to the narrowly defined job classifications which characterised most awards
until the 1980s and which were responsible for a range of workplace rigidities. The
various work classifications and wage rates in contemporary awaedsitended to
reflect differences in work value (essentially skills and responsibilities) and, sometimes,
the different conditions under which work is performed. While there is a rationale for
differentials within each award, it is hard in some casefind consistency across
awards, a point which is illustrated in Table 6 in Chapter 3.

233. Not all employment rights are contained in awards. Some of the more important rights
(e.g. the right to annual leave) are found in the National Employment Standards
prescribed by sections 59 to 131 of #edr Work Act

Safety nets and bargaining

234. TheFair Work Actestablishes a system of collective bargaining that protects a worker's
rights to the NMW and any applicable award rights. Typically, collective bargaining
operates on the basis of award coverage, but collective bargaining may operate in areas
where there is no award coverage. Wages and other terms and conditions of
employment under those agreements will be "better off overall’. Detailed procedures
regulate ad monitor that system. The intention is that, overall, the bargaining process
will be one in which workers and their employers identify and implement measures for
increasing productivity for their own mutual benefit. Collective bargaining is also a
mears through which the supply and demand in particular parts of the labour market,
i.e. market forces can be recognised and accommodated.

235. There is also limited scope for individual bargains to be struck under "individual

flexibility agreements” that enabbn employer and an employee to vary the terms of
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the relevant award or enterprise agreement to meet the needs of their situation. This
kind of agreement is also subject to the better off overall test. In addition, it is open to
any employer to enter inta contract to pay more than the rates prescribed in the
relevant award or collective agreement. Over the years some employers have simply
paid an extra amount over the current wage rate, without the complications of statutory
agreements or common law ¢@cts.

236. The bargaining sector of the labour market is varied and the extra benefits accruing to
workers may be marginal or substantial, depending on a myriad of facidns.
Australian Councilb f Tr ade Uni ondatwebnpil togy eetma twhso f
union collective agreement earn average $100 a week more than othenp | oy ee s 0 ;
see http://www.australianunions.org.au/why_join

The bargaining system and economic flexibility

237. The distinction between safety net entittements and negotiated entittensemain
important distinction when considering responses to changing economic circumstances,
either in the economy as a whole or in sectors of it. The response to changing business
conditions anathanges in the supply and demand for labour is essentially a function of
the bargaining sedor. Safety net wages are not intended to be affeded by the business
cycle in the way that bargained rates are. It is thebargaining system which provides
the oppatunity for making arrangements that can minimise the impad of an
eacnomic downturn and provide fothe changing operational needs of the firm.

C. THE NMW: THE FOUNDATION OF THE WAGE SETTING SYSTEM

238. This book gives particular attention to changes in the NMW, which came into operation
in 2010 under thd=air Work Actas the successor to the Federal Minimum Wage
(FMW). The FMW was set first set in 1997 by a decision in the AlSafety Net
Reviewi Wages- April 1997 case (Safety Net Review Case 1997) "to determine a
minimum wage (to be called 'the federahmum wage") for fultime adult employees
of $359.40 per week and, for junior, ptime and casual employees, of a proportionate
amount o0; (1997) 71 I R 1, 189. It was dec
FMW. There was no legislative regaiment to do this. In effect, the decision
reintroduced the Basic Wage of past years. The FMW was an incidental, though very
important, aspect of the award system. It did not operate outside the award system as a

general entitlement of workers.
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239.

240.

241.

242,

The FMW was set at the same rate as the C14 classification rate Metiaé Industry

Award 1984 The C14 rate was the lowest rate in this award and operated as a
transitional rate over the first three months of employment, after which workers moved
to the Cl3wage rate. Importantly, the setting of the FMW did not involve any
investigation into the adequacy of the C14 rate. Since 1997 the FMW and the NMW
have increased at the same rate (by either a percentage or money amount) as the lower
paid award rates, witthe effect that the relativity between the NMW and the lower end

of the award classification scale has remained the same (at the C14 level) or very close
to it. The FMW/NMW has been increased in lockstep with lower paid award
classifications. Decisiongsere made about award wage increases and the FMW/NMW
was adjusted accordingly.

The Fair Work Actprovides a very different process for the setting of the NMW. The
legislation establishes the NMW as a right independent of the award system, but
operating a the award system and on agreements made under the legislation. It
operates as a general right of workers within and outside and the award system. Having
assessed the NMW, the FWC must take it into account in setting award rates. This is
very significant in our consideration of the level of, and the adjustments to, the NMW.
The clear intention of the legislation is that award rates are to be based on a separately
assessed NMW and, it follows, that the NMW is not to be constrained by existing award
rates.

Despite these new provisions introduced in 2010, the earlier decisions undeirthe
Work Actshow that the earlier practice continued and the NMW was treated as ancillary
to, or dependent upon, award rates of pay and the relativities within thdsawigor
example, in response to claims for greater increases in the NMW than those in awards
(for the purpose of progressively raising the NMW, with consequential adjustments in
the award rates that would be overtaken by the adjusted NM&/[;WC has stad:

"[45] The nationalminimumwageis currentlysetat the minimum wagefor the
C14 classification. We have not been persuadedto depart from that
relationship." June 2013 decision)

The proper process under thair Work Acthad been reversed, with the effect that the
basic question regarding the adequacy of the NMW was not subjected to scrutiny.
ACCER raised this matter as an issue of law in the Annual Wage Reviews 612013
and 201415 and each time made submissions baseithe material that is set out in the

following paragraphs. The FWC did not respond to the submissions in its June 2014
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243.

decision, but did so in th&nnual Wage Review 2014, Decision[2015] FWCFB
3500 (June 2015 decision). It concluded:

i éaspartot he deci si on making process in
Panel must first form a view about the rate of the NMW it proposes to set in the
review (taking into account the statutory considerations relevant to that discrete
task) and then take thatgposed NMW rate into account (along with the other
relevant statutory considerations) in exercising its powers to set, vary or revoke

an

modern award minimum wage rates. o0 (Para

As we show in Chapter 1D and in section F, below, the FWC's decisi&lb and
2016 to award the same increases are contrary to this distinction.

Relevant provisions of the Fair Work Act

244,

245.

246.

247.

To explain this important issue it is necessary to refer to the basic provisions applying
to the setting of the NMW and award wage rates. One of the stated object$-airthe
Work Acti s Aensuring a guaranteed safety
minimum terms and conditions through the National Employment Standards, modern
awards and national minimum wage orders"; see section 3(b).

There are two specific objectives in the legislation regarding the setting of wages and
award provisions. Firsthe minimum wages objective in section 284(1), which deals
with the setting of minimum wage orders and, by the terms of section 284(2),
adjustments in award wage rates. Section 284(1) provides:

AThe FWC must establ i sh andmumavaged ai n
taking into account:

(@) the performance and competitiveness of the national economy, including
productivity, business competitiveness and viability, inflation and
employment growth; and

(b) promoting social inclusion through increased workforceigpettion; and

(c) relative living standards and the needs of the low paid; and

(d) the principle of equal remuneration for work of equal or comparable
value; and

(e) providing a comprehensive range of fair minimum wages to junior
employees, employees to whom tragm arrangements apply and
employees with a disability.

This is theminimum wages objectiV@talics in original)

Section 284(2) provides that the minimum wages objective applies to the minimum
wages provisions (in Part@ and the setting, varying orvaking award minimum
wages (in Part-3).

The second specific objective in the legislation is found in the criteria to be applied in

awardmaking. Section 134 (1) covers, among other matters, setting, varying or
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revoking modern award minimum wages grdvides a wider range of matters to be
taken into account:

"The FWC must ensure that modern awards, together with the National
Employment Standards, provide a fair and relevant minimum safety net of terms
and conditions, taking into account:
(a) relative living standards and the needs of the low paid; and
(b) the need to encourage collective bargaining; and
(c) the need to promote social inclusion through increased workforce
participation; and
(d) the need to promote flexible modern work practices anctfiigent and
productive performance of work; and
(da) the need to provide additional remuneration for:
() employees working overtime; or
(i)  employees working unsocial, irregular or unpredictable hours; or
(i) employees working on weekends or public holidays; o
(iv) employees working shifts; and
(e) the principle of equal remuneration for work of equal or comparable
value; and
(H the likely impact of any exercise of modern award powers on business,
including on productivity, employment costs and the regulatory burden;
and
(g) the need to ensure a simple, easy to understand, stable and sustainable
modern award system for Australia that avoids unnecessary overlap of
modern awards; and
(h) the likely impact of any exercise of modern award powers on employment
growth, inflation ad the sustainability, performance and competitiveness
of the national economy.
This is themodern awards objectiVéltalics in original)

248. Section 139 sets out the terms that may be included in an award. Minimum wages are
set under section 139(1)(a), whiehables the making of terms regarding:

"minimum wages (including wage rates for junior employees, employees with a
disability and employees to whom training arrangements apply), and:

(i)  skill-based classifications and career structures; and

(i) incentivebasedpayments, piece rates and bonuses;"

249. Section 285(2) and (3) deal with the annual wage review:

"(2) In an annual wage review, the FWC:
(@) must review:
()  modern award minimum wages; and
(i)  the national minimum wage order; and
(b) may make one or more determinations varying modern awards to set,
vary or revoke modern award minimum wages; and
(c) must make a national minimum wage order.
(3) In exercising its power in an annual wage review to make determinations
referred to in paragrap{2)(b), the FWC must take into account the rate of the
national minimum wage that it proposes to set in the review."
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251.

252.

253.

Therefore, before setting award rates of pay the FWC has to have decided on the
amount that it proposes to set for the NMW. The minimuagevorder is the
fundamental instrument in the new scheme. Section 135(2) provides further direction
on the relationship between the NMW and award wage rates:

"In exercising its powers under this Part to set, vary or revoke modern award
minimum wages, theeWC must take into account the rate of the national
minimum wage as currently set in a national minimum wage order."

This means that the NMW is to be the base upon which minimum award wages are to
be set. The legislation does not specifically say thawerd rate may be less than the
NMW, but it is inconceivable that an award rate would be set at less than the NMW
given these provisions.

Section 294 (1) provides that a national minimum wage ontherst' set the national
minimum wage" and "must set spmEc national minimum wages for all
award/agreement free" junior employees, employees to whom training arrangements
apply and employees with a disability. In regard to employees not covered by those
special wage rates, section 294(3) provides that the NMpylies to "all
award/agreement free employees". The agreements referred to in these provisions are
enterprise agreements made under the legislation. The NMW has an operation on those
agreements by virtue of section 206 which provides tthetase ratef pay under an
enterprise agreement must not be less than the lowest modern award rate or the national
minimum wage order rate and provides for their operation in the event that the
agreement fails to comply with the section.

In summary: the NMW, and spat national minimum wages, directly apply to those

not covered by an award or agreement; for those covered by an award, the requirements
of sections 285(3) and 135(3) ensure that an employee cannot be paid less than the
NMW; and for those covered by anterprise agreement the provisions of section 206

ensure that an employee cannot be paid less than the NMW.

The May 2016 decision on the setting of the NMW and award wages

254. The FWC returned to the separate functions of the NMW and award wage rates in the

May 2016 decision:

"[125] The minimum wages objective and the object of the Act apply to the
review and making of a NMW order. But the modern awards objectinetis
relevant to the review and making of a NMW order.” (Footnotes omitted)
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255. The footnotes to eh of these sentences explain the basis of the conclusion. In order,
they are:

"This follows from the fact that the minimum wages objective applies to the
performance or exercise of tbBéof@®emmi ssi
Act (s.284(2)(a)) and the review and making of a national minimum wage order is

one of t he Wdionsmundes Padd60 Bhe dbjects of the Act are

also relevant to the performance or exercise of this function (s.578), a point to
which we shall return shortly."

"See s.134(2) of the Act. The review and making of a national minimum wage
orderdoesnot nvol ve the performance or exerci
award powers and hence the modern awards objective has no application to that
function.”

256. The following paragraphs are introduced by an issue concerning the relevance to
collective bargainingn setting the NMW

"[126] Unlike the modern awards objective, the minimum wages objective makes

no express reference t o At he need t o
(s.134(1)(b)). However, as the Panel observed in theiaG1Review decision,

the fact tlat the minimum wages objective does not require the Panel to take this
consideration into account does not make much difference, in practice, to the

Panel 6s task. This is so because the P
object of the Act and onef the stated means by which the object of the Act is
given effect is fAthrough an emphasis o

(s.3(f)). While not expressed in the same terms as in the modern awards objective,
it is plain from s.3(f) and a reading thfe Act as a whole that one of the purposes

of the Act is to encourage collective bargaining. It is appropriate that we take that
legislative purpose into account in setting the NMW rate.

[127] The making of a NMW order and the review and variation adeno award
minimum wages are separate but related functions. They are related because
s.285(2) provides that in exercising its powers to set, vary or revoke modern
award minimum wages, the Panel Amust t a
minimum wagehat itproposed o set in the Review. o0
[128] It follows that as part of the decision making process in an AWR the Panel
must first form a view about the rate of the NMW it proposes to set in that AWR
(taking into account the statutory considerationevaht to that discrete task) and
then take the proposed NMW rate into account (along with the other relevant
statutory considerations) in exercising its powers to set, vary or revoke modern
award minimum wage rates.

[129] This does not suggest some sort of bifurcated process whereby the Panel
first makesa NMW order (which includes setting the NMW), before turning its
mind to exercising its review powers to set, vary or revoke modern award
minimum wage rates.

[130] As partof the AWR, the Panel considers both the setting of the NMW rate
and whether to make any variation determinations in respect of modern award
minimum wages. Each of these tasks is undertaken by reference to the particular
statutory criteria applicable toaeh function.” (Emphasis in original, footnote
omitted)
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257. These passages recognise that the setting of the NMW and award rates are separate
functions involving separate statutory considerations. They recognise that, although the
proposed NMW is to be detemed before award rates are determined, there is no
requirement for a bifurcated process that completes the inquiry into the NMW before
engaging in the issues associated with award rates. Each is undertaken in the annual
wage review, but each function be undertakeby reference to the particular statutory
criteria applicable to each functionParagraph 126 also accepts that the collective
bargaining may occur on the basis of the NMW alone, without award coverage. That
being so, award considerationgricularly award relativities, should not constrain the
setting of the NMW

258. That there was an identical outcome in the separate functions in the two decisions since
the FWC accepted this distinction suggests that the statutory distinction has not been
obseved and that the two processes have been conflated with the decisions being made
on the basis of the wages relativities policy, which is a consideration not mentioned in
the statutory considerations and, whatever may be its potential operation in aesrd ra
is irrelevant and contrary to the setting of the NMW.

259. The proper application of the new scheme for the setting of the NMW has consequences
for the setting of award wage rates. ACClI
transition to a fair andufficient NMW, annual increases in the NMW should be greater
than those set for award classifications. In some awards there are classifications and
wage rates that are equal to or close to the NMW so that, unless further action is taken
in respect of ttm, those award rates would be overtaken or their margins over the
NMW will be reduced. This would be a matter to be considered by the FWC once it
had decided on the increase in the NMW.
consequential adjustments being mad award rates, rather than lower paid work
classifications being made redundant by being overtaken by an adjusted NMW.

D. THE SUPPORT FOR FAMILIES IN MINIMUM WAGE DECISIONS

260. In its June 2014 Annual Wage Review decision the FWC decided that the
"appropriatereferencehouseholdfor the purposesof setting minimum wagesis the
single personhousehold"; Annual Wage Review 201314, Decision [2014] FWCFB
3500 (June 2014 decisiondt paragraph88,365and373.

261. This wasthe first time in morethana centuryof minimum wagesettingin Australia
that an industrial tribunal had decidedthat minimum wages should be set on that

basis, thereby excluding considerationsof the needsof the low paidwith family
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responsibilities.For more than a century Australian minimum wage decisions had taken

into account the circumstances of workers with family responsibilititdh e F WCO s

decision was inconsistent with the living wage principle and recognised human rights.
262. The first of thethree paragraphs on this aspect in the June 2014 decision states:

A [ 384 note that a number of the proposed changesto tax-transfer
paymentsannouncedn the2014 15 Budgetwill particularlyimpacton families,
ratherthan individuals. The appropriatereferencehouseholdfor the purposes

of setting minimum wagesis the single person household,rather than the
couplehouseholdwith children. For this reason,it should not be assumed

that the tax-transfer paymentsannouncedn the Budgetwill automaticallybe

taken into accountin determiningthe level of theincreasein nexty ear 6 s
Review. 0

263. This passagevasreproducedat paragrapi865in the contextof a discussiorof taxes
and transfersand the proposedchangesin the May 2014 Budget. The FWC was
saying that, despite their potential impact on families, they were not relevant because
wages were being set on the basis of the single person household.

264. In the third passageconcerningthe single personcriterion, the FWC referredto the
written submission ofhe AustralianCouncilof SocialServicefACOSS):

"[373] We note also that ACOSS adoptedthe position that the appropriate
reference household for the purposesof setting minimum wages is the
single person household [footnote] rather than couple households with

children.This is alsoourview."

265. The footnotein this passagas "ACOSSsubmissionat p. 6". However,the ACOSS
positionwasnot asit was describedoy the FWC. The relevant passageare:

"Decisions on the level of minimum wages should be informed by
0 b e n ¢ hestanat&sdl the costof attainingad d e dasiclti vi ng st anda
for asingleadult accordingo contemporarnAustralianstandards.

The combinedeffect of the minimum wageand family paymentson the extent
of poverty among families should also be taken into accountin setting
minimum wages."(ACOSSsubmissiorpage6, emphasisadded.)

266. The single person benchmark proposed by ACOSS is qualified by the requirement that
families not be left in poverty. It wasaualified single person criterion with a very
i mportant qualification. It was very dif
decision.

267. The ACOSS submission has its origins in Bafety Net ReviewWagesApril 1997
(Safety Net Review Case 19973997) 70 IR 1, where ACOSS had put similar

submissions and Vice President Ross (as he then was) adopted them in his dissenting
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268.

269.

270.

271.

decision. However, the single person criterion adopted by the FWC in 2014 was not
qualified by the protection of families fronoyperty.

In 2015 ACCER argued that the single person criterion is contrary to law and that the

FWC is required to take into account the relative living standards and needs of workers
with family responsibilities. ed@&6&CBiROSs sut
of this chapter.

ACCEROS submissions on the single person &
to ACCEROGS submissions the FWC simply st
account relative |iving standards and the
June2015 decision, paragraphs 140 to 143. There was no analysis of the issues raised

by ACCER and there was no explanation of the basis for the statements made in 2014.

This effectively disposed of the single person household benchmark that was articulated

in the June 2014 decision: the FWC has accepted that it has to take into account the
needs of workers with family responsibilities and that it would be contrary tBdine

Work Actnot to do so.

The FWC did, however, find that the single person househattl utility as the
Astarting pointo for wage reviews. 't wa s

fiThe Panel reaffirms its position that the appropriate reference household for
the purposes of setting minimum wages is a stpglson household raththan

the couple household with children, for the reasons given by ACOSS. By
appropriate, we mean that the single adult provides the starting point for our
assessment of relative living standards and needs. We also consider relative
living standards andeeds of other types of families, including sinigleome
families. We routinely examine the circumstances of different family types,
including their equivalent disposable income relative to measures such as a
poverty line and the situation of familieswhoar n fiaver ageo wages
While we pay particular attention to the impact of our decision on the needs of
low-paid single adults, we also note and take into account the combined effects
of changes in minimum wages and the-tiansfer system on theeeds of other

low-pai d household types, including thos:
2015 decision, paragraph 337. The foot
and 8.3 of the Statistical Reporto. Th

referring to its minimum wage cases.)

The reasons given by ACOSS, which are referred to in the first sentence, are
reproduced in paragraph 338 of the June 2015 decision. The same points were made by
ACOSS in its 2014 submission, but were not put in a waypiaitted the setting of a

minimum wage that would leave families in poverty. They were the basis of the
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ACOSS support for the qualified single person benchmark, which would seek to protect
families against poverty.

2722 ACCER had opposed AQOB8idus wage reviews wdtause it [s
inconsistent with human rights and has the practical effect of leaving families on the
poverty line. If the wages system merely protected families from falling into poverty
after taking into account the existingvkel of government funding to family incomes,
then a decent standard of living would be beyond the most vulnerable workers and their
families. Government funding for family support has never been, and never will be,
based on the objective of bringing wadgpendent families up to a decent standard of
living. That is the task of the minimum wage system.

273. The important issue arising from paragraphs 337 and 338 of the June 2015 decision is
whether the attention that the FWC proposed to give to the singtengesssehold was
operational, i.e. an initial step to assist in the broader investigatory processes, or was the
basis of the kind of qualified single person wage proposed by ACOSS. Did the FWC
move from an unqualified to a qualified single person bendkitmalNe return to this
Il ssue in section F, below, when discussing

TheSafetyNetReviewCase, 1997

274. To better understand the origins of the ACOSS position we need to return to the
introduction of the FMW in Safety Net Review €&a 1997. This cassas the first
wage review following substantial changes to the national employment legislation.

1996 thelndustrial RelationsAct 1988was amended in a variety of ways and renamed
the Workplace Relations Act 1996. The most contentious of these changes was the
introduction ofdetailed collective and individual bargainipgovisions which enabled
employers and their workers to modify, subject to limits, prescribed award conditions.
Therewas also a significant changein the regulationof the minimum wage setting
processalthoughit wasbroadlyconsistentwith customandpractice.

275. The newbargainingsystemoperatedon a i1 s a fnesttojoaward provisions. The
new wage setting provisionsere similar to those nowin the Fair Work Act2009
Section88B(2)thenprovidedthatthe AIRC:

i € mu ensurethat a safety net of fair minimum wages and conditions
of employmenis establishedndmaintainedhavingregardto thefollowing:

(a) the need to provide fair minimum standardsfor employeesin the
context of living standardsgenerally prevailing in the Australian
community;

(b) economicfactors,including levels of productivity and inflation, and the
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desirabilityof attaininga high level ofemployment;
(c) whenadjustingthe safetynet,theneedsof thelowp ai d . 0

276. The Safety Net Review Casel997 introduced the FMW, although it was not
required by, or evenmentioned in, théegislation. The members of the AIRC were
agreed in their decision to introduce the FMiBMt were not unanimous on how it
should be set and the level at which it should be set.

277. There was substantial discussionthe majority and dissentingdecisions regarding
the submissionson behalf of ACOSS, which proposedaniii nt e@p @t @a@c h O
the protectionof the relativeliving standardof the lowpaid. It submitted:

A [ Iwputd be inappropriateto use a family with children as the primary

benchmarkfor a 6 | i wiarmggnbthe 1990s. Rather, the above evidence
suggeststhat it should be primarily designedto provide an adequatestandard
of living for a single adult without children. However, considerationshould
also be given to the impactof the 6 | i wia g gaim, in conjunctionwith

income support paymentsand tax concessionspn low income families with

c hi | dQuetedin @997) 70 IR, 1, a46,emphasisn theoriginal)

Themajority decisionin 1997

278. In its considerationof the meaningand scope of i t meedsof the low pai d o,
the majority referred to the "formidable problems" in estimating needsin the
diversity of circumstancedn which low paid workers live. This led them to the
conclusion that a benchmarkapproachwas impracticable. They thought it was
undesirablei t identify any family unit as appropriatefor a b e n ¢ h naadrdid 0
not acceptthe single person test for the setting fowage rates(page 52). The
majority heldthatt he | egi s | at i thedesdsofrthe lbvepraci e t
not a referenceto the living costsof low paid workers.They took the view that
A n e estauldbe i ¢ 0o n ssimplyasah adjunctto 6 | @ & iwithbut any further
attemptto specifyor quantifyt h e (se@pages51-3). This meant,in effect, thatthe
| e gi s Irederencetn the needsof the low paid was regardedas the needto
protect the relative position of low paid workers in the new wages system.
Significantly, this view was notrepeatedn subsequendecisionswherefi n e engérs 0
treatedasrelatingto thecostsof living.

RossV P d@issent in 1997

279. Vice President Ro&s dissentincluded a lengthyconsiderationof the ACOSS
submissionsFor presenpurposeshe consideratiorfalls into two parts.

280. The first concernsthe standardof living to be attained through the minimum

wage. ACOSS arguedthat the single adult living aloneshouldbe fi a btd atain a
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standardof living that would be generallyregardedas 6 d e c kg the Australian
community and can participatefully in the life of the c o0 mmu n(Rossy®, page
126). The Henderson Poverty Line (HPL) was rejected fi a she primary
benchmarkfor setting minimum wage rates, as the community expectsfull-time
wages, togetherwith income support payments,where appropriate,to provide a
standardof living significantlyaboved p o v b e v gRbss WP, pagel28. He went
on tosay:

A Ho w elvagreewith the submissionby ACOSS that as the proportion of
wage earning families with children that is actually living in poverty has
increasedin recent years there is a role for the HPL or similar poverty
benchmarkin checking whether minimum wages, together with income
support payments, are at least sufficient to prevent poverty in these
h o us e h(Rabetl28). o

281. RossVP rejectedthe HPL asthe referencepoint for the level of incomeappropriate
for a single person, adopting insteadthe iconsensuéi nbpsedoe r t vy
researchundertakerby the SocialPolicy ResearctCentre(SPRC)at the University of
New South Wales in 1989 and published in 1992. Applying that researchhe
concludedthat i p e r snaployedat or below the rate prescribedor classification
level C7 in the Metal Industry Award 19841 Part| (i.e. $503.80per week) are
below the consensualpoverty lined  ( pl3lgitalics in original). Later the Vice
Presidenstated:

A | my view the minimum safety net wage should, over time, and consistent
with prevailing economic conditions, be increasedto the level of the
consensual poverty line with consequentadjustmentsthrough the award
structureto retain existingr e | a t i(Pageli71,italiss.inmriginal)

282. The consensuapoverty line at this timewas well above the rate adoptedby the
majority for the FMW: $530.80perweek comparedo $359.40 peweek. Ross VP
proposed that this very substantial gap, $171.40 per week in 1997, be closed over time.
The current difference between the two award rates, which are now in the
Manufacturing and Associated Industries and Occupations Awiaré$181.90 per
week: $&4.60 per week compared to the C14/NMW rate of $672.70 per week.
extra increase in the FMW as a result of -®veluation of needs would have required
either the adjustment of award rates in order to maintain established relativities or some
low paidaward classifications would have been overtaken and made redundant by the
adjusted FMW. The Vice President'proposalfor implementationover time, with

consequentiakhangesin award rates to retain existing relativitiess significant.
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This is the same kind of process that 1is
in the NMW to address poverty in wadependent families.
283. The seconl relevart aspet of Ross V Psddecision concers the protection to be
afforded to families In further referene to the ACOSS submissions ard its
i nt éagp mrt cdRoss VB notethat:

“[Under the ACOSS] approach,wage regulation would be basedon more
explicit objectivesandtargetswhich aredesigned:

1 primarily, to provide a decent standard of living, significantly
abovepovertylevels, forasingleadultwith nochildren;

i atthe sametime, along with the incomesupportsystemto ensurethat
low wage earning families with children are at least lifted out of
poverty;....

In my opinion the integrated approach proposed by ACOSS is an
appropriate way of conceptualisingthe relationship between the award
safety net and the broadersocial safetyn e t(Pagel43,italicsin original)

284. Ross VP addedthe observationthat fi o rcensequencef the relationshipbetween
thesetwo conceptsis that adjustmentan the social safetynet may have a bearing
on the determinationof the level of the awardsafetyn e {page143). Changesn
the social safety net would includechangesin family transfersand taxation rates.
This meansthat a budgetarychangemight increaseor reducethe work to be done
by the wagepacketin the supportof families.

285. The Vice P r e s i suemary6fdhis conclusionson the social safety net includes
the following:

A T hobjective of the award safety net should be to primarily provide a
decentstandardof living, significantly abovepovertylevels, for a single adult
with no children. At the sametime, alongwith the social security safetynet,
the award systemshould ensurethat low wage earningfamilies with children
are at leastlifted out ofpoverty 0 (1R7aeqghasiadded)

286. Thesecondsentencef thisformulationwascritical to theintegratedapproacho wage
setting and demonstratedhat a single personrate would not be setin a way that
would have families in poverty. The position of low income families and their
protectionwas a major concernof RossVP. It is evident in the passage quoted
ear |l i er , whagreetith thesadmissiodbd ACO$Sthatasthe proportion
of wage earning families with children that is actually living in poverty has
increasedn recenty ear so0 (at page 128 of the report
in thefollowing passages:

A L oimcome can lead to a substantialreductionin equality of opportunity
for large numbersof people.Thereis strongevidencethat both health status
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and educational attainment is influenced by socioeconomic status, with

children in low income families more likely to have lower educational
outcomes,and with people on lower incomes more likely to experience
serious health problems. Given the importance of both health status and
educationalattainmentin influencingap e r sezondnrscfuture,theimpactof

growing up in a low income family can be a substantialcompoundingof

disadvantagén the longert e r (Pagesl40-1)

A lagree [with Bishop Challen of the Brotherhood of St Laurence] that
wage fixation in Australiahasreacheda ¢ f drrtiher o a Weécanallow the
living standardsof low paid workersand their families to drift further below
communitystandardsor we cansetclearobjectivesfor maintainandimproving
t h e (Rage187)

i | we are to begin to addressthe problemsconfrontinglow paid employees
and the widening gap betweenawardand marketwageswe mustdo more than
simply maintain the real wagesof the low paid. Such a responsesimply

preserveghe statusquo. A statusquo in which incomeinequalityis increasing
and many low paid workers and their families have to go without food or

clothing,is neitherfair norac cept abl18® . 6 ( Page

287. Thesethreeparagraphshow thatit wasintendedthat the qualified single persontest
would not permithe settingof aminimumwagethat would leaveut of consideration
the needs of the low paid with family responsibilities and the need to protect them
against poverty.

288. We agree with the views expressed by Ross VP in these paragraphs. Unfortunately for
the low paid, his fears have been realised thedposition has worsened over the 20
years since the FMW was introduced:

1 living standards have drifted below community standards;

1 there are no clear objectives in recent wage decisions;

1 inequality has increased; and

1 childhood poverty, with all its dmage to personal development and future
prospects, has increased.

289. With those considerations for a the operation of a wage setting system that protects
families against poverty, we turn to a review of the national wage setting cases up to the
commencement of theair Work Act 2009

AIRC caes1998to 2005

290. The disent of Ross VP n 1997 was the last dissem in national wage setting
dedsions. h the period between 1997 and 2006 (after which the AIRC lostits
capady to set minimum wages)the Al R CSafety Net Review decisionswere

unanimousdecisions.Subsequendecisionsdy the AFPCand theFWC have alsdeen
THE AUSTRALIAN WAGE SETTING FRAMEWORK 91



291.

292.

293.

294,

unanimous.

The Safety Net Review Case, 1998 presidedover by a new President, Justice
Giudice, notedthatin the previousyear the tribunalhad i d e ¢ hotite establisha
federal minimum wage by referenceto a defined benchmarkof needsand not to
undertakean inquiry [suggested by ACOSSio develop a benchmarkof wage
a d e g u(BrmtyQda998at Chapter9.3) and refusedto departfrom that approach.
However, the AIRC implicitly rejectedthe majority view in 1997 regardingthe
meaning of the term i t meedsof the low p a i dhis.is apparentfrom the
recitationof submissionsand the A 1 R Ccorglusionsin Chapter7 of its decision,
entitted i N e eaddsthe low p a i ©he living costs of thdow paid weretreated as
needsof the low paid It was a remarkabl e change
obligation.

It should be noted that the term "benchmarks"was used in two ways: as a
defined household such as a single personor fifamily of f o ubenchmark,and as
a benchmarlof wage adequacguchasthepovertyline.

The financial position of families was part of the AIRC's considerations from 1998.
Over the periodto 2005 the impact of the tax-transfersystemwas part of the safety
net review processand changesin the impact of thesocial wage on families were
taken into accountby the AIRC. Safetynetincreasesvere seenas providing for the
needsof low paid workers and their families, along with the social wage. For
examplejn May 2002 the AIRC said:

f[144] It appearsto us that there is general agreementamongstthe major
parties that minimum award wages and the social wage are complementary
and inter-relatedmechanisms$or addressinghe needsf thelow paid.

[145] Inevitably the wages system interacts with both the social security
and taxation systems.Safety net adjustmentswill be, to a certain extent,
offset by highertaxesand/orlower socialsecuritypayments. . .

[147] We agreewith the propositionthat thetax-transfersystemcan provide
more targetech s s i s (Safetyd\eReviewCase, 2002PrintPR002002)

In 2003 ACOSS and ACCERskedthe AIRC to establislninquiry into theneedsof

the low paid. (ACOSS had made similar requests on previous wage reviews without
any success.) fe proposal wasnot supportedby any party to the proceedings.
Under the legal framework at the time, ACOSS and ACCER were interveners, not
parties,in various industrial disputesbetweenemployersand unionsaboutminimum

wages and the wage review was an arbitration of those dispites.AIRC rejected
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the claimsfor aninquiry:

f[221] We have given consideratiorto the proposalsby ACCER and ACOSS
that the Commissionconductan inquiry into the needsof the low paid in
order to ascertainan appropriatebenchmarkfor the adequacyof the federal
minimum wage, but we have decidednot to take this course.We note that
the call for an inquiry of the type proposedby ACCER and ACOSSwas not
supportedoy any partyin theproceedings.

[222] Our rejection of the proposalsfor an inquiry should not be taken as
a rejectionof the utility of empirically determined'benchmarks"such as the
povertyline. Indeed,it seemdo us thatthe useof suchmeasuress relevantto

an assessmerdf the needsof the low paid. In this contextwe alsonotethatin

their oral submissionsACCER arguedthat the Commissionmust ensurethe
minimum ratesit sets(and in particular the federal minimum wage) do not

fall below the poverty line. It was put that this task involved determining
guestionssuch as "what are needswho are the low paid, whatis the poverty
line, what is living in poverty and how does the federal minimum wage
compareto the povertyline?" We acknowledgehe relevanceof the questions
posedby ACCER andwould be assistedby submissionsand materialdirected
to them. As we have already noted empirical studies dealing with these
matters would be of more assistanceto the Commissionin addressinghe
specific mattersmentionedin the Act than the type of illustrative evidence
adducedby the ACTU in these proceedings.There is no impediment to

ACOSS and ACCER, or any other party, bringing forward such material in

any future safety net review. It is not, however, desirable for the
Commissionto establisha separateinquiry for that purpose particularly in

view of the absenceof any supportfor the proposalfrom anyother partyor

intervener.” Safety NeReviewCase, 2003PrintPR002003)

295. The questionsnoted in thispassage hatleen posedby Mr Costigan QC, counsel for
ACCER, whohadsaid:

A Weayin orderto satisfyits statutoryobligationto haveregardto the needs
of the low paid the Commissionmust ensurethat the minimum ratesit sets,
most particularthe Federalminimum wage,do not fall below the povertyline.
And we would saysimply, andstressthatit is a fundamentaheedof the low
paid notto live below the povertyline. Now, in onesensethatis a statement
that is easily made,but thereare a number ofcomplexissuesinvolved in it.
Thereis a question of determining,what are needs,who are the low paid,
what is the poverty line, what is living in poverty, and how doesthe federal
minimum wage compare to the povertyl i n €farscript, 1 April 2003,
PN694.)

296. In the Safety Net Review Case, 2086dbmissiondiad a more specificfocus on needs
becausethe Australian Council of Trade Unions (ACTWad commissioned
substantiabudgetstandardsesearchHrom the Social Policy Research Cent&PRC)
at the Universityof New South Waleseagardingthe living costsof low paid
workers and their families. The SPRC data on the living costs of families
included single breadwinnercouple families with two children. The relevanceof
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this material was contestedoy the Australian Chamberof Commerceand Industry
(ACCI), which pointedto thenumberof dualincomefamilies. The AIRC stated:

f[275] One of ACCI's criticisms of the SPRC budget standardsrelates to
the allegedlyunrepresentativaeature of the "householdtypes" utilised by the
ACTU for the purposeof comparisonwith the SPRC budget standards.In
particular, ACCI notedthat lessthana quarterof couplefamilies havea single
wage earner "the only scenario the ACTU brings forward to the
Commission" It submitted that "this selective approach renders [the
ACTU's] material unrepresentative” We do not acceptthe premiseimplicit in
that submission, namely, that only dual income couples are relevant in
connectionwith any considerationof budget standardsWhilst a significant
proportionof Australianfamilies continueto rely upon a single wage as their
sole sourceof income, the needsof single income families will continue to
be relevantin connectionwith a considerationof the needsof the low
p ai (bafailyNet ReviewCase, 2004 PR002004jtalics in original)

297. The connectionbetweenpovertylines and the needsof the low paid were addressed
in the 2004decisionin thefollowing terms:

"[287] The Act makesno referenceto a "poverty line" but ratherfocuseson

the issueof the needsof the low paid. To the extentthat the povertyline is a

relevantconsiderationACCI notedthat the conceptremains’highly contested”
and submittedthat this precludesit as a measureto guide the Commission's
action. The evidence before the Commissionin the presentapplication is

inconclusive. However,we do not acceptthat the Commissioncould not rely

upon a poverty line as a tool to assistit in determiningthe needsof the

low paid if it had probative evidencéy which a poverty line could be

accuratelydentified.” (SafetyNet ReviewCase, 2004 PR002004)

298. In the Safety Net Review Case, 2005 there was a continuation of the
consideration of families, again without any benchmarkfamily or families, and
account taken of changestire incometax andtax transfersystem:

A [ 3 BV8 dlso acknowledgethat someof the changedo the incometax and
tax transfer systemidentified by AiG [the Australian Industry Group] have
had a beneficial impact on the disposable income of some low-paid
employeesWe havetakenthesechangesnto accountin decidingthe amount
of the safetyneta dj ust me nt éith@Ga rcsiilsmigsierwd havenot
taken a mechanistic approachto this issue. Rather, the social safety net
changes have formed part of the broad exercise of judgment we have
undertakento determinethe quantumof the safetynetadjustment . ((Safety
Net ReviewCase, 2005 PR002005,emphasisadded)

Work Choicesandthe AFPC, 20062009
299. The Work Choicesamendmentsf late 2005 introduceda different statutory basis
for settingwages.The AFPC was not obliged to take into accountrelative living
standardsand the needsof the low paid, but it was requiredto i h aregardto ...
providing asafety netfort h e | o(sectipnd3(cy).o
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300. In its 2006decisionthe AFPC concluded:

A T hiecome support and family assistancesafety net, and its continued
improvementover recentyears, allows people with family responsibilitieso

rely solely on a single wage to support their f a mi | (Wage sedting
DecisionNo. 2/2006 page96.)

301. That conclusionwas partly basedon a calculationthat, at July 2006the single
breadwinnefamily of four was 31% abovethe HendersonPoverty Line(HPL) for
that kind of family. Significantly, the margin that the single worker had over his or
her HPL was also 31%. The AFPC returnedto the position of working familiesin
thefollowingy e adedisson:

A Co nt impravendentsover many yearsin the extent and coverageof
incometransfersfor working families have resultedin families now having
disposablancomeswell in excessof relevantH P L s (Wage settingDecision
No. 3/2007 page70.)

302. The AFPC took into account the position and needs of workers with family
responsibilities. However, the 2006 conclusion that the family of four could live on a
single wage was based on an erroneous inclusion in estimated family income.

303. The A F P Céssessmenbf the disposableincome of the single breadwinner
family of two aduls and two children was based on the inclusion of the
unemploymentbenefit, the Newstart allowance, that was payable to the second
parentonly if he or shesoughtpaid employment. A parentwho choosedo stay at
hometo carefor the childrenwas not entitledto thatbenefit, i.e. the second parent
would have to seek a job to achieve the standard of living described by the AFPC and
take employment if it became available. The inclusion of the Newstart allowance was
inconsistent with the assessment tfamilies could rely solely on single wage; and
inconsistent with the objective of enabling workers widmily responsibilitiesto
rely solely on a single wage to supporttheir families.

304. Following A C C E Rsabsnissionsn 2007and 2008 regardingthe inclusion of the
Newstartallowance,a separatecalculationin respectof this family, asat December
2007, was madein the 2008 decision: Wage settingDecision and Reasonsfor
Decision, July 2008 Table 4.4. The difference betweenthe two calculations,i.e.
with and without the Newstartallowance,was substantial.ln a FMW-dependent
householdhe differencewas $98.96 per week. Ratherthan this family being 22%
above the HPL (which was calculatedon the basisof the unemploymentbenefit)
the family with the stayathomeparentwasonly 8% abovethe HPL. The substantial
decline in income (including the Newstart allowanfreyn July 2006 to December
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306.

2007,from 31%to 22%,wasunremarked.

The optimistic assessments by the AFP@ 2006 and 2007 were not only
underminedby the improperinclusionof the Newstartallowance, but alsoby the
decline of minimum wages relative to the rising HPLs. In its final decisionin
2009 the AFPC recordedthat, by December2008, the family of four in receiptof
Newstarthadfallento amarginof only 15% abovethe HPL; Wage settingDecision
and Reasonsfor Decision, July 2009 Table 6. This contrastedwith the 31%
assessmentor July 2006. Again, this was unremarkedExcluding the Newstart
allowance, theamily was only 2% abovethe HPL at December2008 accordingto
the 2009decision.

In 2008the AFPC introducedhe 60% relative povertylines into its consideration of
living standards. It showed that iDecembe2007 the family of four with Newstart
was5% abovethe povertyline, but without Newstartit was 7% below the poverty
line (Table 4.5). In the 2009 decision,the calculationsfor December2008 showed
2% aboveand 10% below, respectively(Table 5). This substantialdecline was not
commentednin the2009decision.

Thesinglepersonbenchmarkejectedbythe AFPC

307.

308.

In the context of these declining fortunesfor all householdsthe AFPC made the
following commentsin its July 2008 decision about the position of the single
personhousehold:

A O fthe householdtypes whose disposableincomes the Commission has
modelled,a single personwithout childrenis the only onewhose disposable
income does not depend on income transfers. These wageearners have
disposablencomethatis 25 per centabovethe relevantHPL and21 percent
above a poverty line basedon 60 per centof median equivalised disposable
income. In the Co mmi s sview, rnhissis a reasonablemargin above
povertyfor a person earningthe lowest adult full timewagein theregulated
labour marketo (Wage settingDecision and Reasongor Decision,July 2008
page68, emphasisadded.)

The AFPCfound that the FMW produceda reasonablenargin abovepoverty for a
single person without childrenThe A F P C assessmenif the single person
having a reasonablemargin above poverty was basedon thosetwo measures, the

HPL andthe relative povertyine, andnot on anyotherempiricalresearch.

309. This passage fronthe A F P CZD@8 decision regardingthe reasonablenessf the

singlep e r slivimg&tandarduggested ainglepersoncriterionfor wage setting.

310. ACCER raisedits concernsabout the single personissue in its submissionsto
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312.

313.

the AFPC in the 2009 wage review. The submissiongncludedthe claim that the
single person test was contrary to the terms of the Minimum Wage Fixing
Convention197Q Underthe headingfi P r o v a sdfetymeg for thelow p a iirditg
July 2009decision,the A F P Mpemingparagraptaddressethatclaim:

A T Cemmissionmaintainsits view that theincomesafetynetis providedby
the combination of minimum wages and the tax/transfersystem, with the
Australian Governmentesponsiblefor the latter. This is consistentwith
Article 3 of the International Labour Organisation(ILO) C131 Minimum
Wage Fixing Convention,1970 (ratified by Australiain 1973), which lists
social security benefits in the range of factors to be considered in
determiningminimum wage | e v e Wagle settin@@ecision andReasondor
Decision,July 2009 page50)

This passageshowsthatthe AFPC wasnot intendingto adoptthe singlepersontest.
This was reinforced in the following paragraphswvhere the AFPC discussedthe
submissiongut to it and the needfor it to setwageshavingregardto the impact
of changesn the tax/transfersystem.It statedthatfi i n f o romm@demtteemdsin

the disposableincomesof householdgeliant on minimum wages.either solely or

in combinationwith incometransfersjsrelevanttoitsd e | i ber ats2)ons o0

Thesepassagesn the 2009 decision reinforced the position that the AFPC had
first takenin 2006:family responsibilitiesvererelevantto the settingof wagerates
and the wagessafety net, in conjunctionwith family payments,played a role in

supportingthe living standard®f low paidworkersandtheir families.

Despite the AFPC6s references to f ami

and relative living standards of Australian families, especially those living in poverty.

Conclusion

314.

To the great detriment of many Australian workers and their fasnpithe matters of

concern expressed in ti8afety Net Review Case, 198&re apparent on the eve of

the transition to th&air Work Actand are even more troubling after six years of the

new wage setting system:

1 The living standards of those who relied the wage safety net have continued

to drift below community standards;
1 there are no clear objectives in wage decisions;
1 inequality has increased: and
1

(pag:

|l i es

childhood poverty, with all its damage to personal development and future

prospects, had increased.
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E. THE CASE AGAINST THE SINGLE PERSON BENCHMARK

3151 n this section we set out ACCEROs s ubmi
contentions that the single person criterion is contrary to the terms of the legislation
and, more generally, inconsistenttlwithe human rights recognised and protected
through Australia’'s human rights obligations These matters are of more than historical
interest because they emphasise the policy and human rights aspects of minimum wage
setting.

316. Section 285 (1) of thBair Wark Act 2009(the Act) requires that the FWC conduct and
complete an annual wage review in each financial year by reviewing modern award
minimum wages and the national minimum wage order. In the annual wage review the
FWC must also make a national minimumage order to set the National Minimum
Wage (NMW) for the year and thereby maintain a safety net of fair minimum wages;
Part 26, in particular, sections 284(1), 285(2) and 294(1)(a).

317. Section 284(1) prescribes the minimum wages objective. The subsetfiores that
the FWC establish and maintain a safety net of fair minimum wages by taking into
account the matters that comprise the minimum wages objective.

318. The terms of section 284 (1) are to be given their ordinary meaning, taking into
account the minimum wages objective and the general objects of the Act. In
particular, the term "safety net", which is not defined, must be given its ordinary
meaning, inforred by the minimum wages objective and the general objects of the
Act.

319. The terms of section 284(1), so understood, require a broad consideration of the
employment and personal circumstances of a wide range of employees, including
those with family respointslities. In particular, section 284(1)(c) requires the
consideration of the relative living standards and the needs of the low paid with family
responsibilities. Each specified matter in the minimum wages objective must be taken
into account; se#linister for Aboriginal Affairs v PekdVallsend Limited1986) 162
CLR 24.

320. ACCER submitsthat:

(@) theestablishingandmaintaining ofa safetynet minimum wageindersection
284(1)of the Act requireshe FWC to takeinto accountthe living standards
andneeds of the low paid with famihgsponsibilities; and

(b) the establishingndmaintaining ofa safetynet minimum wageindersection

284(1) of the Act without taking into account the living standards and the
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needs of the low paid with family responsibégiwould be contrary law.
321. Section 3 of the Act, which sets out the object of the Act, includes the following:

"The object of this Act is to provide a balanced framework for cooperative and
productive workplace relations that promotegional economigrosperity and
social inclusion for allAustralians by:

(a) providing workplace relations laws that are fair to working Australians,
are flexible for businesses, promote productivity and economic growth for
Australiads future ecoacomAaspraspansts
international labour obligationsand

(b) ensuring a guaranteed safety net of farelevant and enforceable
minimum terms and conditions through the National Employment
Standards, modern awards andtional minimum wage ordersand
€ . " (phasis added.)

322. In order to promote "social inclusion for all Australians”, when establishing and
maintaining a safety net of fair minimum wages the FWC must take into account the
circumstances of the low paid with family responsibilities, in particular:

(@) their relative living standards; and
(b) their needs.

323.The right of an employee to remuneration
responsibilities is recognised under Austr
3 of the Act requires be taken irdocount.

@ The Uni t e dntertftional €ovenént on Economic, Social and
Cultural Rights recognises a universal right

~

ifé to the enjoyment of just and fav

ensur e, i n particul ar: € Rerspnasnaer ati o
mi ni mum, with é Fair wages and ¢é A d
their families é..0 (Article 7(a)).

(o) The I nternati onal Minnui Wage Fixi\g Goaventienat i on o
1970 provides in article 3:

ARThe el ements t o thoein derkniaimg the feveloof c on s i
minimum wages shall, so far as possible and appropriate in relation to
national practice and conditions, incldde
(@) the needs of workers and their families, taking into account the
general level of wages in the country, thestcof living, social
security benefits, and the relative living standards of other social
groups;
(b) economic factors, including the requirements of economic
development, levels of productivity and the desirability of attaining
and maintaining a highlevelf e mpl oy ment o

324. Australia has ratified thénternational Covenant on Economic, Social and Cultural
Rightsand theMinimum Wage Fixing Convention, 1978nd these are within the
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scope of the reference to "AustrioaB@ads i n
of the Act.

325. TheUniversal Declaration of Human Righ#&so recognises that everyone who works
has fAthe right to just and favourable rem
an existence worth of human dignity, and supplemented, if negebyaother means
o f soci al protectiono (Article 23(3)).
account the relative living standards and needs of the low paid with family is not only
inconsistent with recognised human rights but would be contrarwto la

326. The object of social inclusion calls attention to the requirement to promote the ability
of workers and their families to live in dignity and participate in soci€fhe
provisions in the Act regarding the setting of the NMW should be treated asdmnefi
legislation and should not be construed or applied narrowly.

327. The construction of the minimum wages objective is assisted by the inclusion in the
Explanatory Memorandum to thHeair Work Bill of a reference to the fulfilling the
election commitments mady the Government:

"As the means for fulfilling the election commitments made by the Government
in Forward with Fairnessreleased April 2007, anBorward with Fairnessi
Policy Implementation Planreleased August 2007, this Bill provides a much
neededopportunity to reconceptualise the legislation from first principles and..."
(Explanatory Memorandunfrair Work Bill 2008 page iv)

328. Forward with Fairnessteleased in April 2007, provided:

AWor king families in moder n aAancisgtheal i a f
pressures of work with the demands of family life, pay their mortgage and
participating in the communityeée.

Labor believes in support Australian working families. Labor also believes in a
fair daybés pay for a fair daybés wor ké.
A Rudd Labor Geernment will guarantee a safety net of decent, relevant and
enforceable minimum wages and conditions for working Australians.

Decent minimum wages are central to Lab
Under Labor, Fair Work Australia will review minimum wages in anroped

transparent process conducted once each year....

Fair Work Australia will consider all the evidence available to it and make a
decision which is fair to Australian working families, promotes employment

growth, productivity, low inflation and downwanglr essur e on i nter
(Pages 7 and 11)

329. Further, by section 578 of the Act the FWC must, in performing functions or
exercising powers under the Act (such as making a minimum wage order), take into
account the need to respect and value the diversitgeowork force by helping to
prevent and eliminate discrimination on the basis of family responsibilities. Similar
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330.

331.

F.

provisions are found in sections 153, 195 and 351 of the Act. These provisions reflect
the intention of Parliament to prevent discriminati against (among others)
employees with family responsibilities. The setting of wages upon the basis that
employees are from a single household and do not have family responsibilities would
be discriminatory. Thus the living standards and needs of whe#id with family
responsibilities must be taken into account by the FWC when establishing and
maintaining safety net wages.
The relative living standards and needs of the low paid with family responsibilities are
affected by their family responsibilities Family responsibilities have been
consistently recognised and accepted by national wage fixing tribunals in relation to
the fixing of minimum wages; see, for example, ... [Chapter 200aking Australia,
2015: wages, families and povdrtyin the absece of anything in the terms of the Act
or in the extrinsic materials to suggest that, in setting minimum wages, the Act would
permit a departure from past practice, it must be presumed that Parliament did not
intend to change the basis upon which wagesheen set for more than a century.
The setting of award wage rates is covered by RaroPthe Act, in particular, sections
134(1) (which prescribes the "modern awards objective") and 139. Section 284(2)
provides that the minimum wages objective agptiethe "setting, varying or revoking
[of] modern award wages". For the reasons set out in the foregoing paragraphs,
ACCER further submits that:
(a) the settingand varying of award safetpet wages under Part&bof the Act
requiresthe FWC to takeinto accountthe living standardandneeds of the
low paid with familyresponsibilities; and
(b) the settingand varying of award safetpet wages under Partbof the Act
without taking into account the living standards and the needs of the low paid

with family responsibilitiesvould becontraryto law.

THE ANNUAL WAGE REVIEW DECISION, MAY 2016

Introduction
332. The purpose of this section is to provide an outline of the May 2016 decision and to

deal with some matters which, in our view, require a responsimestnot cover all of
the issues of importance because some of them are dealt with in context in other
sections of this book. In particular, the application of the FWC's policy on wage

relativities and the impact of that policy on its decision makingweied in Chapter
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333.

1D, which is concerned with the FWC's failure to address poverty in families. The
application of the FWC's policy to maintain award relativities has meant that no
priority has been given to meeting the unmet needs of the low paid.

Oneissue that arises from the decision by the FWC to apply its award relativities

policy is whether the application of that policy might be justified or excused on the

basis of some other factors, considerations or circumstances. In this regard, we need

to oconsider the FWC's "overall assessment ... that the relative living standards of
NMW and awardeliant employees have improved a little over recent years" (at

paragraph 67). This assessment needs to be considered in the context of a major error

in the May2016 decision regarding changes in relative living standards. We will

return to this matter after outlining some of the issues raised in the wage review.

The claims and issues

334.

335.

336.

The FWC awarded a uniform 2.4% increase in the NMW and award wage rates. This
equated to an increase of $15.80 per week in the NMW. At the base wage rate for
tradequalified workers, the C10 rate in tManufacturing and Associated Industries

and Occupabns Award it equated to $18.40 per week.

The ACTU had sought a flat dollar increase of $30.00 per week in the NMW and
award wage rates up to, and including, the C10 rate (at which it was equal to 3.9%)

and an increase of 3.9% in all wage rates abov €10 rate.Ilt argued that:

A. . . a hybrid increase best bal ances

must take into account. It would ensure that the largest wage rises, in
percentage terms, go to the lowest paid workers. At the same time, it would
prevent any further erosion of the slbthsed wage relativities above the C10

tradespersonsd rateo. (ACTU submissi

ACCER sought dollar, not percentage, increases: $25.10 per week in the NMW and
$19.00 per week in all awardtes, with no award rate to be less than the NMW. This
was the first time under the current wage fixing system that ACCER had sought a flat
money increase in award wages. It did so against the background of five consecutive
decisions to award uniform pmmtage increases. In 2010 ACCER sought a
percentage increase in minimum wage rates and presented a ctseldase wage

rate for a cleaner to be adopted as an interim rate for the National Minimum Wage,
pending the completion of a research programgaesi to identify the needs of workers

and their families.From 2012 to 2015 ACCER had made similar claims to the ACTU,
but with a lower amounts being soughErom 2011 ACCER has sought an extra

increase in the NMW, with a view to increasing the NMW @ ltlase wage for cleaners.
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337. Consistent with its objective of assisting those most in need, in 2016 ACCER flagged
its priorities in the event that the FWC had a different view about the economic
circumstances:

"ACCER submits that the claims are economicaliydent. However, if the
FWC finds that there are economic reasons not to grant the claims as sought,
ACCER seeks that priority be given to increasing the lowest wage rates, i.e.
supporting the most needyThe unmet needs of workers across the wage
classifications are not uniform and priority should be given to lower paid
workers who are living in, or are at risk of, povertyhis means that priority
should be given to adjusting the NMW." (ACCER submission, March 2016,
paragraph 7)

338. ACCER's concern withe adjustment of the NMW was consistent with the scheme
of the Fair Work Act 2009 The legislation requires that the FWC first determine the
NMW according to specified statutory criteria and to take that rate into account when
setting award rates undeiffdrent, but similar, statutory criteria. The NMW is the
floor in the Australian minimum wage system on which award wage rates are then set
by reference to skills, responsibilities, work values, etc in the various award
classifications. The NMW and awhrwage rates are conceptually and legally
distinct.

339. ACCER's submission relied on passages from the FWC's previous decisions
regarding poverty and a decent standard of living which recognise that full time
workers have a reasonable expectation of a stdrafdiving that will be in excess of
poverty and one which wil!/ enabl e them t
standard of livingd and engage in commu.l
contemporary norms; see section B of this chapter and Chapte We have
described this as the operational objective of the NMW.

340. The NMW should be set, subject to a proper weighting of economic considerations,
so as to provide full time workers with a standard of living that will be in excess of
poverty and one wbh will enable them to purchase the essentials for a "decent
standard of living" and engage in community life, assessed in the context of
contemporary norms. Further objectives will apply in relation to the setting of award
wage rates, with award wagesrgebased on the NMW. In awards covering lower
skilled occupations the lowest rate might be the NMW, but for other awards the
lowest might exceed the NMW by a substantial margin.

Applying the operational objective: two matters unresolved

341. A further purposef ACCER's submission was to seek clarification of the application
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343.

of the basic operational objective outlined above. There were three matters raised.
First, ACCER asked the FWC to identify the workers and the families who it believed
have the reasonable expectation of a standard of living that will be in excess of
poverty and one which will enable them to purchase the essentials for a decent
standard ofliving. This followed the FWC's view in its June 2015 decision (at
paragraph 338) that it is not possible for the NMW and award rateen&are that

every employed family, whatever their composition, has sufficient income to meet
their material needs"This is clearly the case, but the FWC did not suggest which
families would be supported with an income sufficient to meet their material needs, or
which families had a reasonable expectation of a standard of living in excess of
poverty. ACCER sought asponse to this issue and put reasons as to how it should
be answered. The May 2016 decision did not acknowledge or address this important
issue.

Second, ACCER raised an ancillary issue to the first matter. The issue related to a
submission by ACOSS whhcit had made over a number of years, including in each
case under th&air Work Act the origins of this which are discussed in section D
above The substance of its submission was that the minimum wage system should
provide the single worker with a decestandard of living, but that it should operate

so as to prevent families from falling into poverty. It should be noted that the
protection of families against poverty as argued by ACOSS does not identify the
families who will come within the scope of tharotection; i.e. they do not answer the
kind of question posed in the previous paragraph. ACCER could not support the
ACOSS position because it proposes a standard of living for workers with family
responsibilities that is less than a decent standaiding; and it proposes a standard

that is inconsistent with recognised human rights. The more fundamental question of
whether or not minimum wages should be set by reference to the single person
criterion had been resolved in the June 2015 decisiomstgauch a test. However,
there were no express views in that decision on the questions of whether the
reasonable expectation to a decent standard of living extended to workers with family
responsibilities and whether workers with family responsibilitiesild be only be
protected against poverty. ACCER sought an express response from the FWC. The
FWC did not make an express response, but its response at paragraph 396 of the May
2016 decision about the way in which it goes about setting implies thditstivetion

drawn by ACOSS has been rejected.
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344. Third, ACCER asked the FWC to address is an important question in regard to single
breadwinner couple parent families who are within the scope of the protection
intended by the formulation, but who are ligim poverty and do not have a decent
standard of living. In the application of the operational objective and in order for the
family to escape poverty and achieve a decent standard of living, is the sole
breadwinner required to work overtime or get aosecjob and/or is the "stay at
home" parent required to obtain employment? ACCER had presented the negative
case to this question in 2016 and earlier submissions. It has argued that the NMW
should be set on the basis that the sole breadwinner is naeretpwork overtime
or get a second job and/or that the "stay at home" parent is not required to obtain
employment in order for the family to stay out of poverty and achieve a decent
standard of living. The May 2016 decision was silent on this impantatter.

A major error in the May 2016 decision.

345. The decision in May 2016 made on the basis of the FWC's policy of maintaining award
relativities. However, it appears that the FWC sought to support the decision by
reference to its "overall assessment ... that the relative living standards of NMW and
awad-reliant employees have improved a little over recent years, although the relative
position of lowpaid workers has deteriorated over the past decade. Many have low
levels of disposable income" (paragraph 67). This conclusion is echoed in paragraph 98:
"Despite some recent improvement in the relative living standards of NMW and-award
reliant employees, the relative position of lpaid workers has deteriorated over the
past decade."

346. The basis, or at least the major basis, of the conclusion of rising ktandards over
recent years is found in Chapter 5 of the FWC's decision, in particular Table 5.7 which
compared the disposable incomes and poverty lines for various households at December
2010 and December 2015. Table 5.7 showed that there had besy aubstantial
increase in the living standards of wadgpendent households over the five years to
December 2015. The FWC said:

filt [Table 5.7] shows that over the five years to December 2015, the disposable
income of households with a member earning @14 or C10 award rate has
increased by between 7 to 12 percentage points as a portion of the 60 per cent
median income poverty line, other than for sirgégner households without

children where the increase has been 5 to 7 percentage points with E@&A8téK

all owance] and 2 to 3 percentage points

347. On the face of it, this passage could dispel concerns about the application of the uniform
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349.

350.

percentage policy because it appeared there were some factors in operation that had
given targeted support to low paid workers and their families.

However, the conclusion that there had been such an improvement in living standards by
reference to poverty lines was patently erroneous to those who have followed the data in
earlier decisions byhe FWC. The error was caused by the FWC using the wrong
figures for December 2010. The poverty lines claimed for December 2010 were in fact
similar to those calculated elsewhere for December 2014 (which appear in Table 5.6 of
the FWC's decision). Thimeant that the poverty lines used for December 2010 were
substantially higher than the correct figures, which meant that the margins between
disposable incomes and relevant poverty lines were overstated by a substantial amount.
The extent of poverty amgnfamilies in December 2010 was overstated. Given that
error, the comparison incorrectly showed a substantial increase in relative living
standards and a substantial reduction in poverty over the five years to December 2015.
This is not a case of errobging buried in a set of figures and having no consequence.

In fact, the FWC drew attention to them and relied on them.

By a letter dated 24 June 2016 to the President of the FWC, ACCER drew attention to
this error and sought a correction:

"Australian Catholic Council for Employment Relations (ACCER) notes that a
significant factor i n the Panel s deci
paid workers, whether covered by the National Minimum Wage or award wage

rates, was t he Renn.ethadthe raative Bvingadtahdardssok e s s

NMW and awarereliant employees have improved a little over recent years,
although the relative position of lepaid workers has deteriorated over the past

decade. Many have | ow | ragraphs 67, 938fandd36s p o s

refer).

The Panel ds conclusion in this regard,
ratio for household disposable income to a median income poverty line, which is
outlined in Table 5.7 in paragraph 436 of the decision. The irtbe table is in

the use of incorrect figures for the poverty lines for December 2010. It appears
that the figures used were those for December 2014.

ACCER asks that you bring this information to the attention of the Panel and
respectfully requestat the figures in Table 5.7 and associated paragraphs are
corrected by the Panel issuing an amended or supplementary decision."
(https://www.fwc.gov.au/documents/sites/wagereview2016/correspondence/accer
corro-awrl516.pdf)

By a Statement issued on 26 JRGA6 ([2016] FWCFB 5047) the FWC said:

"[6] It is desirable to correct the public record and we express our appreciation to
ACCER for drawing the matter to our attention. The Panel is informed by
Commission staff that there was an error in the calculatfahe figures for the

December 2010 poverty lines in Table 5.7 of the Decision. As a result, the
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351.

352.

353.

December 2010 ratios to disposable income in Table 5.7 are also incorrect, as is
the description in paragraph [436] of the change in disposable income from
December 2010 to December 2015 as shown by Table 5.7. Commission staff have
advised that the December 2010 poverty lines were calculated with a median
equivalised disposable household income figure from the ABS Household Income
and Wealth catalogue for 200B0 that was inflated to 20134 dollars by the
Consumer Price Index. The error was that the inflation of this figure was not taken
into account when the poverty lines were calculated.”

Al Phe Panel does not share ACKEERDOBE View
Table 5.7. The Panel observes that it had regard to a range of factors [footnote] in
reaching its fioverall assessment €& that
awardreliant employees have improved a little over recent years, although the
relative position of lowpaid workers has deteriorated over the past
decade. 0[] Footnot e] Further, for reasor
appropriate to correct the error in the published Table under the slip rule. Nor
would it be open to the Panel i&sue any amended or supplementary decision
even if the Panel had been minded to do

There are two matters raised by the FWCOs
relevance of the error and the process used for the gathering of evidence. We will
respond later in this section to the issues raised by the process for gathering evidence.
We now turn to the corrected data and the FWC's view on recent changes in relative
living standards.

The Table in the Statement of 26 July 2016 corrects the errdrahle 5.7 of the May

2016 decisionlIn the revised table published in the Attachment to the Statement not one
of the 12 households reliant on the NMW or the C10 award rate had an increase in their
living standards relative to the poverty line as caleddiy the FWC and, by extension,
relative to the FWC's calculation of the underlying median equivalised disposable
household income.

The significance of the error is illustrated by the position of the Ni&ffendent single
breadwinner family of a coupleith two children. The erroneous data used in Table 5.7
had the same family as being 19% below the poverty line in December 2010 and
improving to 12% below in December 2015. The revised Table in the Statement has the
family 11% below the poverty line indgember 2010 and 12% below in December
2015. This means that the situation worsened for this family over the five years. In the
case of the single NMVdependent worker the incorrect figures in Table 5.7 had an
improvement from 4% above to 13% above thegquty line, whereas the corrected table

shows that the margin over poverty fell from 15% to 13% over the five ydarthe
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case of the single Ciflependent adult the corrected figures showed that the margin
over poverty fell from 31% to 28%.

354. Paragraph 9 of the July 2016 Statement has two footnotes. The first is "For example,
see [2016] FWCFB 3500 at paras [76 6 ] " . The second footnot
3500 at para. 67. See also the full range of data and considerations in Chapter 5
Relative Living Standards and the Needs of the Low Pay."

355. This paragraph claims that there was other evidence summarised in paragréphs 57
and in Chapter 5 which supports the conclusion that relative living standards had
improved. Importantly, it means thdiet other evidence should be preferred even
though the corrected table shows a deterioration in relative living standards.

356. The FWCO0s Statement of 26 July 2016 does r
the FWCO6s concl usiacignificat r baebdbos dat a hea$an
not to provide further support for low paid workers, butiniplicitly reinforces
ACCER's conclusion that the finding of an overall increase in living standards was a
significant factor in not providing extra assistancdow paid workers or, to put it
another way, in justifying the application of the relativities policy.

357. We now turn to these other matters to see if they support the contenticthethat
relative living standards of NMW and awargliant employees haveproved a little
over recent years The term "recent years" is not precise and the FWC has not
purported to use it in a precise way. We will regard the FWC's use of the term to
cover the five years to December 2015, but, as a shorter period coudé sétharded
as recent we will refer to shorter time periods where appropriate.

The format of the May 2016 decision

358. Before turning to the evidence regarding changes in relative living standards we set
out an overview of the structure of the May 2016 denisidhe decision has a similar
format to earlier decisions.

359. Chapter 1 of the May 2016 decision contained a range of preliminary matters
(paragraphs 1 to 33) and an overview of the matters that it is required to take into
account: the economic environmefdaragraphs 34 to 52), social considerations
(paragraphs 53 to 76) and whether its decision would have any impact on collective
bargaining (paragraphs 77 to 81). The last part of chapter (from paragraph 82)
contains a reference to the various submissipnghe parties, a summary of some
economic and soci al aspects and finishes

the NMW and award rates:
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[101] The general economic climate is robust, with some continued
improvement in productivity and historically lovels of inflation and wages
growth. The prevailing economic circumstances provide an opportunity to
improve the relative living standards of the low paid and to enable them to
better meet their needs. The level of increase we have decided upon will not
lead to inflationary pressure and is highly unlikely to have any negative impact
on employment. It will, however, mean a modest improvement in the real
wages for those employees who are reliant on the NMW and modern award
minimum wages.

[102] We have detrmined that it is appropriate to increase the NMWie
factors identified above have led us to award an increase of 2.4 perTtent.
national minimum wage will be $672.70 per week or $17.70 per hour. The
hourly rate has been calculated by dividing thekl rate by 38, on the basis

of the 38hour week for a fultime employee. This constitutes an increase of
$15.80 per week to the weekly rate or 41 cents per hour to the hourly rate.

[103] Having regard to the proposed NMW and the other relevant
consideréions, we also consider that it is appropriate to adjust modern award
minimum wages.

[104] As to the form of the increase, past flat dollar increases in award
minimum rates have compressed award relativities and reduced the gains from
skill acquisition. Tle position of the higher award classifications has reduced
relative to market rates and to average earnings and has fallen in terms of real
purchasing power. A uniform percentage increase will particularly benefit
women workers, because at the higher avwadadsification levels women are
substantially more likely than men to be paid the minimum award rate rather a
bargained rate. These matters have led us to determine a uniform percentage
increaseThe considerations to which we have referred have led ustease
modern award minimum wages by 2.4 per ce(iEhphasis added)

360.The FWC6s decision to award a 2.4% increa
on the "factors identified above" in paragraph 102 regarding the NMW and the
Aconsider at ieormsavteo rwliiechedd in paragraph
The factors and considerations are in paragraphs 34 to 101 of the decision. The
economic factors and considerations leading to the conclusion in paragraph 101 that
the "general economic climate robust" are based on Chapter 4 of the decision,
entitled "The Economy"”. The social factors and considerations referred to in Chapter
1 draw on matters in Chapter 5, entitled "Relative Living Standards and the Needs of
the Low Paid".

361. Acritical partofhe FWC6s summary of soci al consi dei

A [ 6001 overall assessment is that the relative living standards of NMW and
awardreliant employees have improved a little over recent years, although the
relative position of lowpaid workers has deteriorated over the past decade.
Many have low levels of diggable income. Some low paid awaediant
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363.

employee households have levels of disposable income which places them
below the poverty line. The current environment of low inflation and low wages
growth generally provides an opportunity to provide a modérgieovement in

the relative living standards of the low paid and to better meet their needs. The
requirement to take into account relative living standards and the needs of the
low paid supports an increase in the NMW and modern award minimum wages."

Thd ofw pai do are regar ded a s-thirdhod mesianwi t h
(adult) ordinary time earnings; see paragraphsZb8This level was in excess of the

C10 rate fixed for tradqualified workers. It was estimated by the ACTU that up to
75% ofall awardreliant workers were below the C10 rate. The term awnarant is

used in a narrow sense: in order to be regarded as award reliant the worker's wage
must be only that prescribed in the award, and not a dollar more. There are many
more whose igher agreed wage rate is set by reference to the award rate.

The low paid could be low paid by reason of them only being paid the NMW or the
applicable award rate or because their actual wage rate (set by a collective or an
individual agreement) is lowaid. A worker and his or her family may be low paid
and living in poverty despite being able to secure a wage that is in excess of the
minimum safety net wage. While the FWC refers in paragraph 67 to some low paid
awardreliant employee households hayitevels of disposable income which place
them below the poverty line, we should recognise that there are workers with family
responsibilities who are paid above the award minimum and also living in poverty.
The direction in thé=air Work Actfor the FWCto take into account the needs of the

low paid means that our inquiries must extend to those working families who are
living in poverty and unable to secure a decent standard of living even though the
breadwinner is paid in excess of the minimum wage r&eferences to the position

of awardreliant workers are useful and necessary in order to identify where the wages
safety is currently placed and where it should be placed, but the legislation requires
that attention be given to the low paid. It is tleeds and relative living standards of

the low paid that the FWC has to consider and address.

Chapter 5: elative living standards and the needs of the low paid
364. Chapter 5 of the May 2016 decision, entitRelative Living Standards and the Needs

of the Low Paid is broadly divided into sections on relative living standards and the
needs of the low paid, although there is an inevitable overlap in the consideration of

these matters. The section on relative living standards starts at paragraph 371:
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369.

"[371] The Panel is required to take into account the relative living standards of
those on the NMW and those on modern award minimum wages. This
requirement relates to all modern award minimum rates, not just to those that fall
below a threshold of low pay. Owonsideration of relative living standards
focusses on the comparison between awelidnt workers and other employees,
especially normanagerial employees, but does not exclude comparison with other
groups. We consider measures of both earnings andsdisigancomes.

[372] There is no doubt that the low paid and award reliant have fallen behind
wage earners and employee households generally over the past two decades,
whether on the basis of wage income or household income. ...."

The distinction betweenvage income and household income is reflected in the
structure of the following paragraphs, with the FWC first considering a wide range of
matters concerning relative wages and their changes over time. The data show that
minimum wage rates have lost réldly with average wage rates, but that in recent
years the trend has been arrested somewhat. This data is fundamental to the
understanding of the relative living standards of the low paid, including those who are
low paid and rely on the NMW or an awawhge, and their changes over time.
Although tax and transfer changes are relevant to the living standards of the low paid,
they are typically much less important than wage rates.

Of particular importance in providing an understanding of the changisitigro of

low income workers and minimum wagependent workers is the relationship
between their wages and measures of average or median earnings, which are
sometimes referred to as the "bite" of minimum wage rates into the comrmidéy
measures of med and average incomes.

Table 5.3 shows that from August 2004 to August 2014 the ratio of the NMW/C14
award rate to median weekly earnings of-futie workers fell from 58.4% to 53.4%.

The loss of relativity over the last four years to August 2014 was marginal, 53.6% to
53.4%,but within that time the figures were above and then below that slight trend.
Table 5.4 shows that the NMW/C14 award rate fell from 44.7% to 43.8% per cent of
Average Weekly Ordinary Time Earnings (AWOTE) over the five year period
November 2010 to Novemb@015. However, in the three years to November 2015
there was a slight increase in the bite: from 43.4% to 43.8%.

The median and average figures show that, in regard to the basic determinant of
relative living standards, wages, there has been no, srgndicant, increase in the
relative position of low paid workers over the past three to five years.

From paragraph 390 the FWC considers household incomes and the disposable
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incomes of awardeliant workers, which involves the consideration of ithpact of
taxes and transfers on the living standards of workers and -desgpmdent
households. The following appears under the side heading "Household incomes":

"[397] The relative living standards of employees on the NMW and award
reliant employees araffected by the level of wages that they earn, the hours
they work, taxtransfer payments and the circumstances of the households in
which they live. The net effect of these factors is summarised in the notion of
equivalised household disposable incomeislitherefore necessary to have
regard to a range of measures of the relative living standards of the low paid and
the household circumstances in which they live." (Footnote omitted.)

370. The following paragraphs refer to the composition of households arbtiseholds
in which low paid workers are living. The FWC then referred to the impact of
minimum wage decisions on low paid workers and inequality in earnings.

[411] As the Panel has previously noted, in relation to the slow relative growth

of award wage between the longer period of 20@20 1 2 , Afthe concent
awardreliant employees in the lower deciles of the earnings distribution, the
relatively slow rate of increase in the value of awards, and the influence of

award rate changes on nearby bargdiratesall point towards some direct
contribution from AWR decisions to rising inequality of earnih@gSootnotes

omitted, emphasis added.)

371. This paragraph accepts a connection between wage review decisions and increasing
inequality, to which we returim Chapter 5E. The paragraph is followed by a section
dealing with transfer payments and their changes over recent years. It includes the
extent to which transfer payments might have offset changes in wage levels in wage
dependent families. Paragraphd 9 t o 421 concern parts of /

372. At paragraph 421 the FWC referred to Table 10 of ACCER's March 2016 submission,
which compared changes in the NMW, AWOTE and household disposable income
(per head, seasonally adjusted) as calculated bi#ieourne Institute of Applied
Economic and Social Research (Melbourne Institute) over the period 2001 to 2016,
including data for each of the years in between. The point of paragraph 421 in the
decision was that over the five years to January 2016 th&/Niddreased by more
than household disposable income: the increases were 15.3% and 13.5%, respectively.
The FWC also referred to ACCER's figures showing that AWOTE increased by
17.7% over the same period.

373. There are two aspects of the FWC's comparisorhefchanges in the NMW and
household disposable income. First, it compares theagrél MW and household

disposable income, which is not a e figure. To compare like with like, we
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should refer to the posax NMW increase of 13.8%, which is barelyoab the
comparator.

Second, the FWC's own calculations of household disposable income are to be
preferred to the Melbourne Institute's over the five year period. Melbourne Institute's
figures. The FWC's figures are derived from data published everydas by the
Australian Bureau of Statistics (ABS). Like the Australian Fair Pay Commission
before it, the FWC uses the Melbourne Institute's figures to adjust the ABS figures to
cover the periods since the survey years: they provide the basis of edtroatent

levels, with those estimates being revised following successive releases of ABS data.
In the five year period to December 2015 there were two ABS surveys, for12011
and 201314, that were the primary measures of changes in median livingastiand

and the changes in the living standards of different kinds of households.

The FWC's own figures, based on ABS data, are a better guide to the changes in
relative living standards in recent years. FWC's revised table in the July 2016
Statement showthat the poverty line, and therefore median equivalised disposable
household income, increased by 14.9%. By comparison the gross NMW increased by
15.3% while the net NMW increased by 13.8%. This was shown in Table 28 of
ACCER's March 2016 submission aisdshown in Table 28 in Chapter 8 of this book.
Comparing like with like, i.e. the NMW after tax and the FWC's measure of
communitywide disposable income, the data shows a decline in relative value of the
NMW over the five year period.

At paragraph 42 the FWC refers to data from the Commonwealth concerning the
impact of family assistance measures over the five years to January 2016. The
figures showed that for most household types the increase in family assistance had
been greater than the increasé¢he NMW. This is borne out in the corrected table in

the July 2016 Statement, which shows that families with children generally fared a
little better than a single worker, but the overall effect of wages and family transfers
did not maintain the livingtandards of families over the five years.

The FWC's consideration of the needs of the low paid starts at paragraph 423, with a
discussion of income inequality within the community generally. From paragraph 428
there is a discussion of poverty lines. paragraph 434 Table 5.6 shows the position

of 12 wagedependent households relative to their poverty lines at December 2014
and December 2015.

Table 5.6 shows that over the year to December 2015 there was no change in the
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position of the NMWdependent sgie breadwinner of a couple and two children
relative to their poverty line. In both years the family was at 88% of its poverty line.
Eight of the other households had no change, but three had a one percent increase
over this period. At the C10 wage #&\the single breadwinner of a couple and two
children had a one percent increase, from 95% to 96%. Two othedépEhdent
households in Table 5.6 had a one percent improvement over that period. Nine
households were unchanged over the year to Decemté&r 20 general, Table 5.6
shows no significant improvement in relative living standards over the year to
December 2015.

Table 5.7, at paragraph 436, covers the same households over the period December
2010 to December 2015. We have discussed this psdyiouThe single adult
poverty line was $504.00 per week in Table 5.7, but the correct figure in the July
2016 Statement was $455.57 per week. This error of 10.6% infected all of the
calculations. The NMWilependent couple with two children originally shmoto

have risen from 81% to 88% of the poverty line had actually fallen from 89% to 88%
of the poverty line over the five years to December 2015. The same kind of family,
but dependent on the C10 award rate, was originally shown to have risen from 88% to
96% of the poverty line had, in fact, fallen from 97% to 96% over the five years.
These corrected figures show a decrease in relative living standards for all NMW
dependent households, save for the dual earner couple with no children, who
experienced nahange. At the C10 level all households recorded a decrease in
relative living standards.

The next section of Chapter 5 of the May 2016 decision that bears on the FWC's claim
in the Statement of July 2016 that the conclusion that there had been anem@nbv

in living standards in recent years could be supported by reference to other matters is
in the section dealing with stress and financial deprivation. The evidence here is
limited, but clear; and it is to the contrary of the view that there had aeen
improvement. After reviewing reported changes since 2010 the FWC said:

"[447] The surveys (as variously measured) each show that financial stress is
higher for lowpaid individuals and households than their higbed
counterparts. The 2014 data susjgehat financial stress reported has risen more
for the lowpaid than for all households or individuals in the most recent years."

The FWC's conclusions in relation to relative living standards and the needs of the
low paid are at paragraphs 448 to 463 of the May 2016 decision. The last four

paragraphs summarise the pertinent evidence and state the conclusion on changes in
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recent yees. It is evident that Table 5.7 in its original form was a critical
consideration because the text of the commentary on Table 5.7 is repeated in
paragraph 460.

[460] Over the five years to December 2015, the disposable income of
households with a membearning the C14 or C10 award rate has increased by
between 7 to 12 percentage points as a proportion of the 60 per cent median
income poverty lines, other than for singlarner households without children
where the increase was between 2 and 7 perceptages. However, the ratio of
AWOTE to the 60 per cent median income poverty lines has, in each case,
increased by more than for the awaetlant households over that period.

[461] New information from financial stress measures for 2014 is available from
the HILDA Survey and the GSS survey. The 2014 data finds a slightly higher
proportion of lowpaid persons or households are reporting financial stress.

[462] Notwithstanding an improvement in their absolute position, the low paid
and award reliant have fah behind wage earners and employee households
generally over the past decade, whether measured on the basis of wage income or
household income. That conclusion arises from a consideration of movements
over the past two decades in real wages, the ratveelke the minimum wage and
median earnings, increased earnings inequality measured by reference in earnings
growth and growth in real household disposable income at various points within
the earnings distribution and a rising Ginefficient.

[463] Our overall assessment is that the relative living standards of NMW and
awardreliant employees have improved a little over recent years, although the
relative position of lowpaid workers has deteriorated over the past decade. Many
have low levels of disposabincome. Notwithstanding some recent improvement
in their position and the operation of the -tasansfer system, some lepaid
awardreliant employee househofiisingleearner couples without children, and
singleearner couples with one or two childreayréng either the NMW or C10
where the nosearning partner is not in the labour fadckave household
disposable incomes less than the 60 per cent of median income poverty lines. The
requirement to take into account relative living standards and the reibdslaowv

paid supports an increase in the NMW and modern award minimagas."

382. The error in Table 5.7 is the basis for the errors in paragraphs 436 (which includes
Table 5.7) and 460. It is also the basis of the error in paragraph 463, where it is noted
that some families who are living in poverty have had some recent improvement in
their position. These conclusions in Chapter 5 were the basis of the summary
conclusion in paragraph 67 in Chapter 1, to which we referred earlier.

Conclusion regarding theeasons for decision in May 2016

383. There are three conclusions, among others, that we should draw from the May 2016
decision.

384. First, an analysis of the matters in Chapter 5 of the May 2016 decision and the
correction of Table 5.7 in the July 2016 Statenm@mtnot support the claims in the
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decision and in the Statement that the relative living standards of NMW and-award
reliant workers have improved over recent years.

385. Second, in deciding that a 2.4% increase should be applied to the NMW and the
award wage rat, the FWC conflated what should have been two separate wage
setting processes. We referred earlier to the FWC's references to "factors” in regard to
the NMW and "considerations" in regard to award increases. A review of the May
2016 decision demonstest that there is, however, no discernible list of factors
relevant to the decision to award a 2.4% increase in the NMW and no discernible list
of considerations relevant to the decision to increase award rates by 2.4%. There are
no identifiable factors #t relate to the NMW and no identifiable considerations that
relate to award wages in the summary paragraphs in Chapter 1 and the substantive
discussions of the economic and social issues in Chapter 4 and Chapter 5,
respectively. It is clear that the FWi@s considering the setting of a uniform figure
for the NMW and award rates. Although the FWC refers to "factors"” in regard to the
NMW and "considerations" in regard to award rates, nothing turns on this distinction.
This is, in our view, contrary to threquirement of thé&air Work Act that the NMW
be set independently of award rates of pay.

386. Third, in regard to the decision to maintain existing wage relativities, there is nothing
in the FWC's reasons that considers, either explicitly or implicitlypé&mefits of such
a decision, the benefits of an alternative outcome and the balancing of those
considerations. There was no consideration of matters that bear on the continued
application of the policy and the obligation to take into account the neele tmw
paid.

The FWC's source of evidence

387. We referred earlier to two matters arising from the July 2016 Statement. The first
related to the relevance of the error in Table 5.7 and the FWC's assessment about
relative living standards over recent years. The second matter arising from the
Statemenrelates to the way in which the FWC gathered evidence in the wage review.
It is a matter of general importance because it concerns the evidence upon which the
FWC makes its decisions, the access that parties have to that evidence and their capacity
to respond to it.

388. The contents of Table 5.7 were of critical importance to an assessment of the relative
living standards and the needs of the low paid and the FWC's obligation to take them

into account in setting a safety net of fair minimum wages. TsEtiiine any party saw
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this evidence was when the decision was published. No party had an opportunity to
comment on the evidence in that table and to provide alternative data. This is apparent
from the Statement.

The FWC explained in the Statement ttegt error had arisen from information supplied

by "Commission staff", suggesting that the members of FWC were not responsible for
the error, even though its members must have considered this material and its relevance
when drafting the commentary on Tabl& in paragraph 436, which we quoted earlier.
Presumably, the reference to Commission staff is a reference to the Workplace and
Economic Research Section of the Tribunal Services Branch of the FWC and not the
personal staff of the members of the FWC.

It is not unknown for courts and tribunals to make errors in their calculations when
drawing together evidence presented to them. The source of the error might be the
judge or other arbitrator or it might be the personal staff of the judge or the arbitrato
working under direction and for whom the decisinaker takes responsibility, as if the
decision was his or her own decision. In explaining the source of the error, the FWC
has revealed a process that lacks transparency and prevents parties fromtheaving
opportunity to respond to potentially relevant material.

The erroneous calculations adopted by the FWC were not part of the evidence formally
before the FWC and were compiled by persons who were not on the personal staff of the
members of the FWC who were deciding the issues. No party appearing before the
FWC had access to this material.

Of course, the FWC is entitled to seek out evidence; and it should do so if it believes
that further evidence would assist it to carry out its statutory function. Since 2005 the
decision making process under the nationanimum wage setting has been
inquisitorial, not adversarial. The issue is whether and how that evidence should be
disclosed and what opportunities the parties should have to comment on it.

The obtaining and use of the erroneous material did not, iniew, comply with the
relevant provisions of thed~air Work Act Section 289 enables the making of
submissions by persons and bodies to the wage review process and provides that the
"FWC must publish all submissions made to the FWC for consideration newfes"
(subsection (2). Subsection (5) provides "The FWC must ensure that all persons and
bodies have a reasonable opportunity to make comments to the FWC, for consideration
in the review, on the material published under subsections (2) and (3)." SXt(dn

of the Act provides "If the FWC undertakes or commissions research for the purposes of
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an annual wage review, the FWC must publish the research so that submissions can be
made addressing issues covered by the research” and subsection (2) reguifBset
publication may be on the FWCO6s website
considers appropriate”. Section 577 of #ar Work Actstates that the FWC "must
perform its functions and exercise its powers in a manner that ... is fair and jodt.... a
is open and transparent ...".

394. The issue raised is an important one about the way in which the annual wage reviews are

conducted. The 2017 decision should include an appropriate response to these issues.
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CHAPTER 3
SAFETY NET WORKERS HAVE SUFFERED REAL WAGE CUTS

395.

396.

397.

398.

399.

REAL WAGE CHANGES 1997 - 2017

The first step in evaluating the impact of minimum wage decisionsaRers is to
compare the arbitrated wage increases with changes in price levels as measured by the
Consumer Price Index (CPI). Table 1 shows safety net wage adjustments by reference
to a range of starting points on 1 January 2001 and compares thera toiid CPI
increase of 50.5%. The wage rates include the Federal Minimum Wage (FMW), which
became the National Minimum Wage (NMW) in 2010, and the C10 award
classification, which applies to tradgalified workers. Unless we refer specifically to

a perod prior to 2010 the term NMW will include the FMW.

The increases awarded by successive tribunals were either money or percentage
increases. Money increases, rather than percentage increases, were awarded in each
wage decision from January 2001 to 2010nc8& then percentage increases have been
awarded. Because of a concern for declining relativities between wage classifications,
in 2001 an extra $2.00 per week was awarded by the Australian Industrial Relations
Commission (AIRC) to classifications abovéd.00 per week, and a further $2.00 per
week for those above $590 per week. Yet in 2003 classifications in excess of $731.80
per week received $2.00 per week less than other classifications.

In 2006 and 2007 the Australian Fair Pay Commission (AFP@) gmaller increases

to classifications over $700.00 per week, the same money amount to all classifications
in 2008 and, as a result of a wage freeze, nothing at all in 2009.

The seven decisions under thair Work Act 2009rom 2010 have awarded $26.00 per
week, 3.4%, 2.9%, 2.6%, 3.0%, 2.5% and 2.4%, respectively. The six percentage
increases have totalled 18.2 % (compound). The continuing effect of #&0ite
decisions had been a substantial compression in relajvdied, as we shall see, an
increasing disconnection between the safety net rates for higher paid classifications and
the wage rates for those classifications in the broader workforce.

Table 1 shows that there have been real increases in the NMW andtifomgsid
classifications. Higher paid classifications have suffered a real wage cut; for example,
the classification originally paying $650.00 per week, and now paying the modest wage
of $959.50 per week, has had a real wage cut of $18.75 per weeRGirice
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Table 1

Changes invarious national safety net wage rates
January 200t January 2017
($ per week, unless otherwise indicated)

Safety Net Rates ($) Consumer
Year Price
FMW/NMW C10 Index
2001 400.40 450.00| 492.20 | 500.00| 550.00| 600.00| 650.00| 700.00 73.1
2002 413.40 463.00| 507.20 | 515.00| 565.00| 617.00| 667.00| 717.00 75.4
2003 431.40 481.00| 525.20 | 533.00| 583.00| 635.00| 685.00| 735.00 77.6
2004 448.40 498.00| 542.20 | 550.00| 600.00| 652.00| 702.00| 750.00 79.5
2005 467.40 517.00| 561.20 | 569.00| 619.00| 671.00| 721.00| 769.00 81.5
2006 484.40 534.00| 578.20 | 586.00| 636.00| 688.00| 738.00| 786.00 83.8
2007 511.86 561.36| 605.56 | 613.36| 663.36| 715.36| 760.04| 808.04 86.6
2008 522.12 571.62| 615.82 | 623.62| 673.62| 720.68| 765.36| 813.36 89.1
2009 543.78 593.28 | 637.48 | 645.28| 695.28| 742.34| 787.02| 835.02 92.4
2010 543.78 593.28| 637.48 | 645.28| 695.28| 742.34| 787.02| 835.02 94.3
2011 569.90 619.30| 663.60 | 671.30| 721.30| 768.30| 813.00| 861.00 96.9
2012 589.30 640.40| 686.20 | 694.10| 745.80| 794.40| 840.60| 890.30 99.8
2013 606.40 659.00| 706.10 | 714.20| 767.40| 817.40| 865.00| 916.20 102.0
2014 622.20 676.10| 724.50 | 732.80| 787.40| 838.70| 887.50| 940.00 104.8
2015 640.90 696.40| 746.20 | 754.80| 811.00| 863.90| 914.10| 968.20 106.6
2016 656.90 713.80| 764.90 | 777.80| 831.30| 885.50| 937.00| 992.40 108.4
2017 672.70 730.90| 783.30 | 796.50| 851.30| 906.80| 959.50|1016.20 110.0
$ Increase 272.30 280.90| 291.10 | 296.50| 301.30| 306.80| 309.50| 316.20 -
% Increase 68.0% 62.4% | 59.1% | 59.3%| 54.8% | 51.1% | 47.6% | 45.2% 50.5%

The figures are at 1 January of eagpdar, save thathe CPI figures for each January are those for the
immediately preceding Decembdihe CPI figures are taken froBonsumer Price Index, Australia, December

2016 cat. no. 6401.0, Table 1 (A2325846Qh January 2001 the FMW, now the NMW¢as $400.40 and the

base tradgualified wage rate (the C10 classification) in Metals, Manufacturing and Associated Industries

Award 1998was $492.20. The successor to that award isvtheufacturing and Associated Industries and
Occupations Award 2@L The C4 classification, which is referred to in some of the following tables, was also
found in these two awards and was $634.20 in January 2001 and $940.90 in January 2017. The wage rates set
by the Australian Fair Pay Commission were set as housg,rand the rates for 2007 to 2010 are not rounded.

The 2011 to 2017 figures for the other columns are also rounded to the nearest 10 cents, consistent with award
practice.

400. The increases in Table 1 have been within a narrow band: from $272.30 to $3416.20
week, which has produced sharply contrasting percentage and real wage outcomes
across the classifications. This has been to the relative benefit to the lower paid and the
detriment of the higher paid, but it stopped in 2011 with the awarding ofrpagee
increases.

401. From January 2001 to January 2017 real wages were reduced for safety net rates that

are now paying $920.00 or more per week. This means that no productivity increases
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have been distributed to wage classifications that now pay $920.00 or more per week.
This is a significant improvement on past figures. In our 2010 submission to the first
wage review under thiéair Work Actwe drew attention to the fact that over theiqet
December 2000 to December 2009 real wages were reduced forclaagiications
that then paid over $645.00.

402. We have limited this discussion to a comparison of safety net wages and the CPI.
There are other means of measuring the price increasteisnipact particular segments
of the community, i.e. on those who have a different basket of goods and services to the
CPI basket. The Australian Council of Trade Unions (ACTU) has argued for the
Living Cost Index, another index published by the Austnalureau of Statistics
(ABS). ACCER has supported the continued use of the CPI as a primary reference, but
has argued that particular matters need to be considered; for example, childcare costs,
which have risen substantially in recent years, are mucle mgoortant to working
sole parent families than the CPI reflects. Similarly, because lower income families
pay relatively more in rental costs (recently increasing) and less in mortgage
repayments (recently decreasing), the relevance of the CPI to iloeoene earners is
reduced. The St Vincent de Paul Society has done extensive research on the differential
impact that rising prices have on low income groups. It has produced a detailed
examination of the way i n whiicetvaty &aongABS O s
households and geographic areas; $bhe Relative Price Index: The CPI and the
implications of changing cost pressures on various household gr@aysn Dufty and
lan Macmillan, St Vincent de Paul Society, October 2016. These matteragsgh
the need to better understand the needs of the low paid and support the kind of budget
standards research that we discuss in Chapter 7.

The Federal/National Minimum Wage 192016

403. Although Australia has had some form of national minimum wage $ihecearly part
of the twentieth century, the antecedents of the NMW date from only 1997. The NMW
followed the enactment of new wage setting provisions intbekplace Relations Act
1996 which included the requirement that the AIRC establish and naintédia s af et \
net of fair mi ni mum wages and conditions
standards generally prevailing in the Aus
paido (section 88B(2)).
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404. The AIRC introduced the FMW in its first wage revieweafthe enactment of the 1996

405.

406. Table 3 shows the decisions by the AIRC in the\Wak Choicegperiod of 1997 to

amendments. That review is discussed in Chapter 2D. The FMW was set at the same

rate as the C14 classification rate, the lowest classification rate, Meta Industry
Award 1984 This award was replaced by tiMetal, Ergineering and Associated

Industries Award 199&nd, later, by thdlanufacturing and Associated Industries and

Occupations Award 2010The same classification structure has been used in each of

these awards.

In Tables 2 to 5 we show how wage increases kavied, relative to the CPI, over the

period 1997 to 2016 and periods within that range. The tables show the increases in the

FMW/NMW, two other classifications in thdetal Industry Award 198&he C10 and

C4 classifications) and the CPI over the pedaty 1997 to July 2016. We have used

July in these and other years to provide a better explanation of the changes that have

taken place. As the July 2016 rates include the most recent increases awarded in May

2016, they are also the rates that applredanuary 2017. Table 2 covers three distinct

periods, which may be described by reference toMbek Choicedegislation that was
operative in the middle period: pwWork Choices Work Choicesand posiWork

Choices
Table 2
Increases in safety net wges and the CPI
July 199771 July 2016
($ per week, unless otherwise indicated)
July 1997 July 2016 Increase

Federal/National 359.40 672.70 87.2%
Minimum Wage

C10 classification 451.20 783.30 73.6%
C4 classification 597.20 940.90 57.6%
CPI 67.1 108.2 61.3%

At the time of the 1997 decision, which was handed down on 29 April 1997, the most
recent published CPI figures were for the December Quarter 1996, but the most recent
completed quarter was March 1997. The table uses the March Quarter 1997 fiigure o

67. 1, whi

c h wa s

slightly

higher

t han

t he

published CPI figure at the time of the May 2016 decision was for the March Quarter

2016. The CPI numbers are thoseCionsumer Price Index, Australia, December 2016
cat no. 6401.0Table 1 (A2325846C).

previ c

2005 resulted in a very substantial real increase in the FMW and a real wage cut of 1.5

percentage points at the C4 rate.
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Table 3

Increases in safety net wages and the CPI
July 1997- July 2005
($ per week, unless otherwise indicated)

July 1997 July 2005 Increase
\'j\‘f;geera' Minimum 359.40 484.40 34.8%
C10 classification 451.20 578.20 28.1%
C4 classification 597.20 722.20 20.9%
CPI 67.1 82.1 22.4%

See the notes to Table 2. The CPI figure for 2005 is for the March quarter, the most
recently published figure prior to the AIRC decision in June 2005.

Work Choices: fairness foregone

407.

408.

4009.

The four years during which the AFPC set wagessent a marked contrast to the
preceding eight years. This was especially evident in its last decision in 2009. In the
2009 wage review ACCER sought an increase of 2.5%, based on the then expected CPI
increase for the 12 months following the previdesision. It argued that the real value

of safety net wages should be maintained and that, having regard to the increases being
agreed to throughout the public and private sector (more than 2.5%), it would be unfair
to reduce the real value of wages byaaing an increase of less than 2.5%. When this
poi nt was made in the oral submissions o
donodt have to be fair.o And it wasnot.
granted. This was a clear sign that a nestesy was needed.

Table 4 covers the period following the last decision of the AIRC in 2005 and shows
that by July 2009 the real value of all wages had been cut; and the decision in July 2009
would cut them even further. The effect of this decision wagprtvide no
compensation for price rises since March 2008, which was the latest date for which the
AFPC had published data on price changes prior to its 2008 decision.

The AFPC did not appear to be too uncomfortable about the decision to freeze wages.
It claimed that the disposable income of the lowest paid workers had improved under
its watch. It claimed, for example, that at the FMW level the single worker's disposable
income, which was assisted by significant tax cuts, had increased by 14.9% from July
2006 to July 2009, "well above the CPI increase from the June quarter 2006 to the
March quarter 2009, which was 7.7%Wdge setting Decision and Reasons for
Decision, July 2009pages 5%). It was 7.7%, but that is not the relevant figure. The
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relevant garting point was the most recent CPI figure when the AIRC made its last

decision in 2005, i.e. the March 2005 quarter figure. The CPI increase over the correct

period was 12.7%, as we have shown in Table 4. When the AFPC made its first

decision in Octoer 2006, which included increasing rates of up to $700 per week by

$27.36 per week, it was clearly not based on events from July 2006, but had regard to

the date of the previous wage setting decision by the AIRC, including relevant CPI

changes.

Table 4

Increases in safety net wages and the CPI
Work Choices
July 200571 July 2009
($ per week, unless otherwise indicated)

July 2005 July 2009 Increase
ﬁ;geéa' Minimum 484.40 543.78 12.3%
C10 classification 578.20 637.48 10.3%
C4 classification 722.20 771.40 6.8%
CPI 82.1 92.5 12.7%

The CPI numbers are for March 2005 and March 2009; Gamesumer Price Index,
Australia, December 2018at. no. 6401.0Table 1.

410. T h e

AFPCOG6s

cl aim

t hat t he

i ncrease

at

t he

is arguable only if we compare disposable incomes and remove the benefit of the tax

cuts over this period. The issue of increasing disposable incomes from tax cuts is

addressed in Chapter 6 where we argue that the tax cuts did not justify real wage cuts.

We should be careful, however, not to limit our evaluation to the changes in the FMW.

The real wage cut for most safety Holefpendent workers was dramatic over \ttierk

Choicesperiod; for example, while the CPI increased by 12.7%, the C4 classification

rose by 6.8% (see Table 4). These workers had a cut in their real disposable incomes

because their tax cuts were much less than their real wage cuts.

411.

Evaluating the decisions of the AFPC in terms of the maintenance of real wage rates

also has to take into account the decision in July 2009 not to award a wage increase.

Even the lowest paid safety rapendent worker had a real wage cut as a resuitsof t

decision. The freeze was imposed in the "lame duck" period arising from the imminent

commencement of thieair Work Act 2009 n d

t he

expectation

SAFETY NET WORKERS HAVE SUFFERED REAL WAGE CUTS125

t hat



first decision would come into operation on 1 July 2010. The freeze had the initial
effect of denying a pay increase from the expected operative date, October 2009, until
July 2010. (After its initial decision in October 2006, which provided an operative date
in December 2006, about 18 months after the last increase by the AIRC, the AFPC
adopted the practice of handing down its decision in each July, with the commencement
dates for the two pay increases being 1 October 2007 and 1 October 2008.)

412. The wage freeze of July 2009 imposed a burden on safety net workers that was not
imposed on another workers; for example, in the year from May 2009 to May 2010
Average Weekly Ordinary Time Earnings (AWOTE) for full time employees increased
by 5.6%; seAverage Weekly Earnings, May 201at. no. 6302.0. This point is not
just made with the benéfof hindsight. The wage freeze was made in the face of
evidence that wages were expected to increase across the community. In-its Post
Budget submission to the AFPC in 2009, t h
Wage Price Index is forecast to maater from 4%.% through the year to the June
guarter 2009 to 31 % through the year to t
the face of that kind of evidence about wage increases across the workforce, safety net
workers got a wage freeze. This wasaywnfair outcome for the lowest paid workers
and their families; and consistent with the comment by the AFPC member (mentioned
earlier) that it didndét have to be fair.
and welcome th&air Workreforms.

413. The Work Choicesyears disturbed the earlier relationship between Federal and State
minimum wage rates, with Federal rates falling behind State rates. This is illustrated by
a comparison between the FMW and its State equivalents at January 2010, when the
average of State rates was $21.19 per week more than the FMW; see Table 12 in
Chapter 5.

The Fair Work reforms

414. How well has thd=air Work Actoperated and how should we evaluate the decisions of
the Fair Work Commission (FWC)? (The name of the newnabwas changed from
Fair Work Australia to the FWC in 2013.) The answer depends, in part, on the way in
which the AFPCO6s wa @gaholt $oeatSemices Austrdlias Mbdas t r e «
Release in response to the freeze pointed out that the A&dPTlicked a hospital pass to

Fair Work Australia"
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ALast year, i n good economic ti mes, t he
net wages in the hope of containing inflationary pressures in other parts of the
labour market. This year it has gone ferttand frozen safety net wages in the

hope that the decision will promote economic recovery...

In good times and bad, safety net dependent workers have been expected to carry

the burden of macro economic reform.

Todayods deci si on woskdto usreessanahargshig as theyl i e s
carry a disproportionateurden in the current economic circumstancdsair(Pay

Commission Deals Dud Hand to Poorest Workers in Good Times and’ Bladly

2009)

415. It was a hospital pass because it added the ignoreth&®se of 2.4% for March 2008 to
March 2009, to the CPI increase of 2.9% over the following 12 months. The media release
also made the point that minimum wage setting was being used as a macroeconomic
regulator of wages, which prompts questions ab@uetfectiveness and fairness of placing
such a significant burden on safety-dependent workers and their families.

416. While some might wish the FWC to be judged by published price moveaftantthe last
pay freeze decision of the AFPC, the important tijpredor low paid workers is how they
are treated over time. A wage freeze not only provides economic pain in the short term, but
it has a continuing legacy because it is very hard to recover lost ground. The wage setting
system was in need of repair @¢hd consequences of the freeze were on the FWC's agenda.
After all, a major purpose of theair Work Actwas to put right the problems caused by
Work Choices The FWC had to confront its legacy and its performance is to be evaluated
by how it dealt withit.

417. Table 5 summarises the changes under the reformed wage setting system and compares
recent wage increases with two sets of CPI increases.

Table 5
Increases in safety net wages and the CPI
PostWork Choices

June 20101 July 2016
($ per week, unlesstherwise indicated)

June 2010 July 2016 Increase
NMW 543.78 672.70 23.7%
C10 classification 637.48 783.30 22.9%
C4 classification 771.40 940.90 22.0%
CPI
From March 2008 90.3 108.2 19.8%
From March 2009 92.5 108.2 17.0%

See notes tdable 2
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422.

Table 5 shows that the FWC has been confronted with CPI increases of 19.8%% for the
period March 2008 (the most recently published CPI prior to the last wage increase by
the AFPC) to March 2016 (the most Thecent
figure from March 2009, 17.0% presents a different picture and illustrates the
importance of identifying the proper starting date. The repairing of the wage freeze
decision requires the recognition of the appropriate CPI figure. In our view, the
relevant CPI figure is that from March 2008.

The decisions in 2010 to 2016 can be said to have overcome the real wage effects of the
AFPC's wage freeze in 2009 for lower paid workers. Because of the flat money amount
awarded in 2010 the benefits across tlassifications have slightly favoured the lower

paid relative to the higher paid.

An important aspect of this period is that there was aofingpike in prices because of

the impact of the introduction of carbon pricing. The Commonwealth estimated that
the impact would add 0.7% to the CPI and provided budgetary compensation across a
wide range of households. ACCER, along with others, supported the discounting of
price-based increases commensurate with that compensation. We need to keep in mind
those arangements when reading these figures and evaluating the FWC's decisions by
reference to the CPI.

This assessment leaves out of consideration the increases in productivity and
communitywide wage movements; and the earlier deterioration in the positilmwvof
income wage earners from 2001 to 2009. We will deal with these aspects in Chapters 4
and 5, but we note at this stage a pertinent comparison in respect of the period covered
by Table 5.

The NMW increase from the July 2008 decision to July 2016 o¥%3was
substantially less than the AWOTE increase over a similar period. Over the period
November 2007 to November 2015 (the latest available figures at the time of the 2008
and 2016 wage decisions) went from $1,100.70 to $1,499.30 per week, a 36.2%
increase; see Table 10, below. This increase over a period that covered the Global
Financial Crisis delivered a communityide real increase far in advance of the real
wages of safety net workers whose real wages had barely moved or fallen over the

same period

Uniform percentage increases introduced
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The percentage increases awarded in the last six wage decisions have departed from the
broad practice since 1997. The characteristic of the longer period has been to maintain
or improve the real wages of the lowig at the expense of the real wages of higher
paid safety net workers. The-a#ocation of the compensation for price increases left
many modestly paid workers with real wage cuts. As Table 2 shows, the C4
classification increased by only 57.6% fromyJ1997 to July 2016, during which time

the CPI increased by 61.3%. This is a real wage cut of $22.38 per week.

Part of the reason for this development has been the type of claims made by the ACTU.
For most of the period the ACTU wage claims have beenridorm money amounts

based on a desire to deliver relatively more of the growing economic cake to low paid
workers. Because the amounts awarded have usually been substantially less than the
claims, higher paid workers have suffered losses that werateated by the ACTU.

Since 2011 the ACTU has sought a combination of percentage and money amounts:
percentages for classifications at and above the C10 rate and a money amount equal to

the money value of that percentage at the C10 level for lower pasifatations.

WINNERS, LOSERS AND THE AVERAGE OUTCOME
What has been the net effect of thealecation of compensation for price increases?
We know that from January 2001 to January 2017 real wages were reduced for safety
net rates that areow paying $920.00 or more per week. If this is more than the overall
average for those workers employed on safety net wages, then they have had real wage
increases; and if it is less than the average they have had real wage cuts.
There are several mattettsat need to be considered in regard to this issue: first, the
spread of classifications across the income range; second, the distribution of safety net
dependent workers across those classifications; and, third, the calculation of a weighted
mean average There is also a broader question about the impact that these decisions
may have on the bargaining sector; i.e. on the extent to which minimum wage decisions
and safety net rates have influenced collective and individual wage agreements across
the broade workforce. These questions have not been the subject of close analysis
over the years. It is not our intention to do so.
Our objectives of this section are limited: to find a wage level that is a better measure of
the impact of changes than is the MMand to provide some broad estimate of the

overall impact of the real wage increases and decreases of the last 15 years.
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Award classification rates

428. Table 6 sets out a cross section of entry level rates of pay in January 2017. They bear
out the substare of ACCI's point in 2005 and are relevant to both the need for a further
increase in the NMW and the potential economic cost of such an increase.

429. Table 6 shows the impact of the limited wage increases on low paid workers has not
been as beneficial assample reference to the NMW adjustments would suggest. A
rate of $738.80 per week (the minimum wage for a shop assistant) has been increased
by $282.10 per week, or 61. 2 %, since Janu.
now $718.40 per week, hascreased by $279.40 per week, or 63.6%, over that time.
These increases for two significant groups of low paid workers are substantially less
than the 68.0% increase in the NMW over the same period. When making comparisons
about the real wage changes otige past 16 years, we must keep in mind that the
increase in the NMW is not a good indicator of the change in the positions of low paid
workers. Workers on the C10 rate are low paid, and that rate has increased by 59.1%
(see Table 1).

Table 6

Lowest classification rates in various awards, January 2017
($ per week)

Award Introductory Lowest Classification
Rate Rate
Miscellaneous $672.70 $718.60
Clerks- Private Sector $715.20
Car Parking $708.60
General Retail Industry $738.80
Cleaning Services Industry $718.40
Hair and Beauty Industry $738.80
Restaurant Industry $672.70 $692.10
Hospitality Industry (General) $672.70 $692.10
Fast Food Industry $738.80
Aged Care $715.20
Higher Education IndustryGeneral Staff $720.30
Waste Management $712.40
Local Government Industry $719.20
Manufacturing and Associated Industries and Occupatior $672.70 $692.10
Storage Services and Wholesale $718.60 $727.70
Rail Industry- Operations $672.70
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Where the award specifies an annual rate it has been divided by 52.18. In awards where annual or other time
increments are provided in the lowest Aintroductory classification, the lowest annual rate is specified. The
introductory rates in this tablggly to the first three months of employment.

The distribution of safety net workers across wage classifications

430. Table 6 also prompts a question about the level of the NMW when the minimum wages

431.

432.

in some awards are significantly higher and a broaderiqunesbout the consistency of
award relativities. It shows a number of awards covering, among others, low skilled
work having minimum wage rates substantially greater than the NMW. The NMW is a
transitional rate in several awards. T¥escellaneous Awardwhich picks up a wide
variety of jobs not covered by other awards, has a wage rate that is $45.90 more than
the NMW after the first three months of employment. The other awards have an
increase of $19.40 per week after the transitional period. WhydstimuNMW, which
applies to workers outside the award system, be based on a transitional rate? A first
step in improving the NMW safety net would be to remove the connection to
transitional rates.

In order to form a view about the numbers of workers Wwaao real wage cuts or real
wage increases and the overall cost or benefit of those changes we need data regarding
the distribution of workers across the range of work classifications. This is a difficult
task and relies on the use of data that has bekected for other purposes, with
inevitable shortcomings.

The principal kind of data on this matter concerns the number of "award only" workers.
Information on these matters can be drawn from material considered by the FWC in
2013; Annual Wage Review 28113, Decision(June 2013 decision) The ACTU had
produced some previously unpublished data from the survey material gathered by the
ABS for Employee Earnings and Hours, Australia, M2@12, cat. no. 6306.0. The
publication estimated that there wér®38,100 award only nemanagerial employees

in Australia in May 2012. This number was 16.6% of the 9,292,000 Australian
employees, after excluding owreranagers of incorporated enterprises. It is important

to be clear about the definition of "awardlydn Employees were classified as award
only by the ABS if they were paid at the rate specified in the award, and no more than
that rate. An employee on a few dollars more than the minimum wage rate would not
be covered by this definition, even if hisloer wage was adjusted as a result of award

increases.
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433. The distribution of award only workers is shown in Figure 1, which is copied from
Chart 6.1 of the June 2013 decision (at paragraph 370js chart was based on
previously unpublished ABS datahieh enabled award only workers across all awards
to be classified according to the wage rates prescribed for the various work
classifications in thd&lanufacturing and Associated Industries and Occupations Award
2010(the manufacturing awardEmployeeswr e assi gned to, for e
category if they had earnings between $15.51 and $15.96 (one cent below the C13
classification). (Since the May 2012 survey award rates have increased by 2.9%, 2.6%,
3.0% and 2.5%.)

Figure 1

Non-managerial award-only workers by classification level,
imputed using hourly earnings
May 2012
Thousands
0 50 100 150 200 250 300

254.27

Sub-C14
Cl4
C13
C12
Cl1
c10

Cc9
C8
c7
C6
C5
C4
C3
C2(a)
C2(b)

Over C2(b) 285.56

The FWC's footnote to this chart reads:

"ACTU calculations based on ABS 6306 (unpublished). Classifications imputed based on average hourly
ordinary time cash earnings. Caseamp | oyees®é earnings have been defl
assumed 25 per cent casual loading. Each classification level includes employees employed at the
relevant minimum wage and those earning up to and including one cent below the minimum for the
classification above."
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434. A striking feature of Figure 1 is the very high number of workers apparently paid below
the lowest minimum wage for adults. Those workers are junior employees paid on
junior award rates, but the underpayment of adult workers magiexalsmall part of
that number. Junior rates in the manufacturing award are fixed at various percentages
of the C13 rate: over the ages of 16 to 20 the percentages are 47.3%, 57.8%, 68.3%,
82.5% and 97.7%, respectively.

435. Another striking feature of thehart is the high number of income earners on minimum
award rates that are in excess of the top rate in the manufacturing ward. The ACTU
submission explained that "... workers were assigned to the C2(b) classification if they
had hourly earnings betwe&24.42 and $25.42 per hour. Those over C2(b) therefore
had earnings higher than $25.42 per hour." This equated to a minimum wage rate of
$965.96 per week for those in the highest paid category. The FWC commented:

"[372] The ACTU analysis of award reliamby occupation shows that there were
163800 managers and professionals employed at award rates in 2012 (10.6 per
cent of all awardeliant employees) and of these, 40 per cent were health
professionals. These health professionals are likely to accouiat $anificant
portion of those employed on award rates above the C2(b) rate.

[373] Although caution is required in drawing conclusions as to the precise extent
of award reliance at higher <classificat
significantincidence of award reliance higher up the classification scale. Given
the context of this Review, in which we are reviewing modern award minimum
rates of pay, it is appropriate that we take into account the relative living
standards of all awaneliant enployees.” (Footnotes omitted.)

436. We considered this material Working Australia, 2015; wages, families and poverty
and concluded that, based on the wage increases to July 2014, the median worker had
had a real wage increase, as had some in the higlietrhpH of the award only
population. Since then, with the real wage increases of 2015 and 2016, there would be
a larger number with a real wage increase.

437. The difficult task of identifying the proportion of workers who have had a real wage
increase is followed by another difficult task: estimating #lverageoutcomes for
award only workers. In Table 7 &orking Australia 2015: wages, families and
poverty and the associated commentary we presented a detailed analysis of the real
gains and losses for award only employees, by reference to manufacturing award
classifications, over the period January 2001 to January 2015. In order to do so it was
necessary tanake assumptions about the number of hours worked by the different

cohorts because the data did not disclose how many hours were worked each week by
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440.

the workers in each of the categories. To assist our analysis, we assumed, at first, that
all workers wereemployed full time. We concluded that, on average, there was a real
wage increase of $3.56 per week, based on full time employment. After making
assumptions about the average number of hours worked, we estimated an average real
wage increase of $1.87 peeek. After taking into account the number of workers on
junior rates, by assuming an average of 70% of the adult rate, there was an average real
wage cut.

We conceded that the figures involve a degree of informed guesswork because of the
absence ofelevant data, but concluded that the material supported the proposition that
there has been, on average, a real wage cut in the classifications in which award only
workers are employed and that there was, at the least, no persuasive evidence that, on
avaage, award only workers are employed in wage classifications that had received
real wage increases since January 2001.

We now have to modify that conclusion in order to take into account the fact that the
June 2015 and May 2016 decisions delivered awagk increases. The CPIl increases
over the two years prior to the May 2016 decision totalled 2.66%, whereas the NMW
and award rates were increased by 4.96%. We can conclude that this increase has
resulted in a real increase in the average wage pasdftdy net workers over the
period January 2001 to January 2017. Wage increases have been, on average, greater
than the 50.5% CPI increase over that period, but only by a small margin.

We should note that the impact of the tribunal decisions is not ¢inbiteaward only
workers because award wage rates have a wider impact. They influence the setting of
wages through informal ov@ward payments, individual agreements and collective
agreements. In a report commissioned by the FAIGrd reliance, ReseardReport

6/2013 it was found that in addition to the 19% of employees who were awhadt

another 21% of employees in npaoblic sector organisations had their pay based on
awards "in some way" (page ix). How the decisions on minimum wage rates ichpacte

on wage decisions in this part of the labour market is another unknown variable in the

estimation of the impact on wage decisions on average real wage outcomes.

Conclusion

441.
442.

This section has been concerned with two issues.
First, the estimation of the exall impact of wage decisions on real wage levels: have

award only workers, as a whole, had real wage cuts since January 2001? Second, the
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utility of NMW as an indicator of the changes that have occurred in minimum wage
rates over the past 15 years.

The overall impact of wage setting decisions on safety net workers and their families
will depend on the spread of wage classifications, the distribution of award only
workers across those classifications and the number of hours worked by workers within
each ncome level. The body of data does not permit the drawing of any precise
measures of the net impact of real wage increases and real wage cuts across the award
classifications in which award only workers are employed. Our conclusion is that wage
increasediave been, on average, greater than the 50.5% CPI increase over that period,
but only by a small margin.

The second issue concerns the use of the NMW as an indicator of how low paid work
rates have changed over time. Assessments of the impact ofleeigens on safety

net dependent workers and low paid workers in particular have often focused on the
NMW. While workers on the NMW are in the greatest need, the concentration on the
NMW presents a misleading picture of the impact of wage decisionsvorpdal
workers. Figure 1 shows that only 2.1% of award only workers are paid the NMW/C14
minimum rate. The varying outcomes across the range of safety net rates are hidden by
the use of that single wage rate. A clearer picture is provided by the #tesein

Tables 2 to 5, i.e. the NMW, C10 and C4 rates. If we were to focus on only one wage
rate, the tradgualified C10 rate presents a more realistic picture of the impact of wage
setting decisions on low paid workers and their families.

It is importart that those advocating for low paid workers do not limit their advocacy to
the NMW and its impact on workers and families or be seen to be simply focused on
the NMW-dependent group. Attention must also be given to the much larger group of
working families living in or near poverty so that the central question does not turn on
the NMW and divert attention from the broader concern. The policy issue for the FWC
and governments is not whether poverty exists among wage earners, because it does,

but how povest in the workforce is to be addressed over time.
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CHAPTER 4
SAFETY NET WORKERS HAVE NOT RECEIVED PRODUCTIVITY INCREASES

A.  PRODUCTIVITY AND REAL WAGES

446. Productivity and how to improve it are at the centre of economic debate in Australia.
Productivity growth, which is, simply put, increasing the quantity of output relative to
the quantity of inputs, is vital for the continuing strength of the economyttend
maintenance and improvement of living standards. Productivity growth enables
increases in real wages.

447. Productivity is one of the matters that the Fair Work Commission (FWC) has to take
into account when setting minimum wages. The "minimum wage tgeof Fair
Work Actrequires the FWC to take into account, "the performance and competitiveness
of the national economy, including product

448. The evaluation of the outcomes for workers who are dependent on the National
Minimum Wage (NMW) and other low paid safety net workers cannot be judged only
by reference to Consumer Price Index (CPI) increases. We need to move beyond the
initial analysis st out in Chapter 3. The maintenance of real wages is a necessary, but
not a sufficient, condition for the effective operation of a fair safety net wage.

449. All workers are entitled to expect that their real wages and living standards will
increase as a rek of national productivity increases. While most of the Australian
workforce has reaped a productivity dividend in recent years, in the form of increased
real wages, many safety net workers have had a real wage cut, thereby depriving them
of any produavity dividend. For many more, their real wage increase has not reflected
the substantial increase in productivity.

450. The figures that we come to in this chapter demonstrate the failure of successive
tribunals to distribute productivity benefits to workerBhis has been accepted by the
FWC in the Annual Wage Review 20413}, Decisiof2014] FWCFB 3500, (June 2014
decision). At the end of its conclusions on relative living standards the FWC provided
a comprehensive overview of the falling relative livingrglards of all safety net
dependent workers:

"All award-reliant workers have fallen behind more when compared to
comprehensive measures of average earnings, such as AWOTE and AWE, as

well as median earnings. They have also fallen behind in the growébaar
productivity, from which growth i n i
(Paragraph 402)
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451. This conclusion is more of an aside in the FWC's decisions since 2010 than a sign of
any desire to regain for workers the benefits denied to them ovem#en of years.

As we will see, the consideration of issues concerning the distribution of productivity
gains have been subsumed by the consideration of changes in relative living standards,
which is an issue that the FWC is required byRhe Work Actto take into account.

452. Since 2001 we have seen substantial increases in wages across the Australian
workforce without undue inflationary pressures, partly because the economy has
generated substantial productivity increases. Higher terms of trade hswe al
contributed to higher wages. The fact that the terms of trade can change substantially
even over the short term emphasises that the country's future economic prosperity must
be secured through productivity improvements.

453. We concluded in Chapter 3 thédken as a whole, safety rad#pendent workers have
had a real wage increase since January 2001, but only by a small margin. It is only
when an average real wage increase has been achieved that we can say that the benefits
of productivity are being distvuted. The quantification of that average is a difficult
task because it depends on the distribution of workers across the wage classifications,
the wage rates within those classifications and the hours worked by safety net
dependent workers.

454. What we daknow from Chapter 3 is that over the period January 2001 to January 2017
real wages were increased for lower paid workers, but reduced for higher paid workers.
The point separating the two over this period was $920.00 per week. Workers now on
a minimumwage rate that is $920.00 per week or more are employed in a classification
that has had a real wage cut over the 16 years.

455. The NMW, now at $672.70 per week, has increased by 68.0% over the 16 years,
substantially in excess of the CPI increase of 50.3%s means that NMWlependent
workers have had some return for the productivity increases over that time. A more
realistic reflection of the impact of wage increases on safetgdeptndent workers is
at the C10 award level, now at 783.30 per week, wiherevage increase over the past
16 years was 59.1%, about half of the increase in the NMW. The benefit from
productivity improvements across the wage classifications decreases until it is zero at a
wage classification that now pays $920.00 per week. r Affi@ point the worker has
had a real wage cut, to the benefit of the employer and with all of the productivity gains

going to the employer.
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456. Because there was such a small increase in average real wage growth among safety net
dependent workers, it carelsaid that almost all of the productivity based increases
received by lower paid safety r@¢pendent workers came at as a result of the real
wage cuts suffered by those employed on the minimum rates in higher paid
classifications. The different outcomasross the classifications reflected the granting
of dollar wage increases, rather than percentage increases, over most of the 16 years.
This was a practice designed to give relatively more assistance to lower paid workers.
It was a practice that +@located the compensation for price increases; and, to the
extent that there was an increase in average real wages, the practice could be regarded
as a means of distributing the benefits of increased productivity to lower paid workers.
The practice has chged. Save for a uniform increase of $26.00 per week in 2010, all
of the increases awarded under Hagr Work Act 200%have been uniform percentage
increases.

457. Although the lower paid safety net workers can be regarded as having received
productivity-basel increases (at the expense of higher paid safety net workers) the
relevant data shows that those classifications which have received real wage increases
over the 16 years have not received increases that reflect the increases in labour
productivity over his period.

458. The substantial increases in labour productivity since 2001 are shown in Tables 7 and 8
by way of changes in the indexes of Gross Domestic Product (GDP) per hour worked
and Gross Value Added (GVA) per hour worked in the market sector pubbshibe:
Australian Bureau of Statistics (ABS). The figures are at December in each year.

Table 7
Gross Domestic Product per hour worked

Index
December 2000 December 2016

2000(| 2001| 2002| 2003| 2004| 2005| 2006| 2007| 2008| 2009| 2010| 2011| 2012| 2013| 2014| 2015| 2016

81.4|84.8|855|87.3|88.2|89.0|89.4|90.6|90.2|93.2| 92.3| 94.2| 96.6| 98.3|100.1{100.4{101.9

Source:Australian National Accounts: National Income, Expenditure and Product, Dec, 2aL6no.
5206.0, Table 1, A2304364W (GDP per hour worked, trend)

459. Table 7 shows that GDP per hour worked increased by 25.2% over the 16 year period
December 2000 to December 2016, averaging a compound rate of almost 1.5% per

year.
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460. Table 8 shows that Gross value added per hour worked in the market sector increased
by 358% over the same period, averaging a compound rate of just over 2.0% per year.
Table 8
Gross Value Added per hour worked- Market sector

Index
December 2000 December 2016

2000(| 2001| 2002| 2003| 2004| 2005| 2006| 2007 | 2008| 2009| 2010| 2011| 2012| 2013| 2014| 2015| 2016

75.6|79.4]|80.8| 82.8| 83.4| 85.1| 85.8| 86.9| 87.3| 90.5| 90.1| 93.5| 96.1| 98.4 | 99.7|100.7102.7

Source:Australian National Accounts: National Income, Expenditure and Product, Dec, 2a16no.
5206.0, Table 1, A3606050F (GVA per hour workeaharketsector, trend).

461. Over the past 16 years the NMW has increased by 68.0%, the CPI by 50.5% (Chapter
3, Table 1) and labour productivity has increased 25.2%, by GDP per hour worked, and
35.8%, by GVA per hour worked in the market sector. The distributionoolugtivity
increases falls away until it is zero at the safety net wage of $920.00 per week.

462. Under Work Choicessystem of 2006 to 2009 there was no requirement on the
Australian Fair Pay Commission (AFPC) to consider productivity. WWoek Choices
system marked a departure from the previous wage setting scheme which had required
that the Australian Industrial Relations Commission (AIRC) have regard to, amongst
ot her s, Al evel s of productivityo when set
andconditions of employment; s&®orkplace Relations Act 1996ection 88B(2).

463. The AIRC did distribute some of the productivity growth over the period from when
the predecessor to the NMW, the Federal Minimum Wage, was first set in 1997 to its
last wage decien in 2005. In Chapter 3A we saw how safety net wages changed over
this time. Table 3 shows that there were real wage increases for lower paid workers,
although the C4 classification, for example, had a real wage cut, and therefore received
no benefit fom productivity increases. Over this period there were considerable
productivity increases: from March 1997 to March 2005 GDP per hour worked
increased by 17.4%A(stralian National Accounts: National Income, Expenditure and
Product, Dec 2016cat. no. 206.0, Table 1, A2304364W). Clearly, a large part of the
productivity increases were not distributed to safety net workers.

464. From 2006 the AFPC did not use productivity growth as a basis for its decisions on the
level of safety net rates. There was productivity dividend for safety net workers.

The AFPC reduced the real wagesabifsafety netdependent workers, with the result

that all of the gains in labour productivity were transferred to their employers. The
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465.

466.

467.

wage freeze in 2009 was a significak contri butor to this ou
decisions meant that the substantial increases in average wages (which we discuss in
Chapter 5) and living standards across the community over the four years of the
AFPCOs operati on we rmaumwages thatd $et aactint teedivingpn t h
standards of the workers and families who depended on them. All safety net workers
were substantially worse off relative to the rest of the community at the end of those

four years.

The FWC, which is, in substamcthe AIRC with a new name, was confronted with a

real wage deficit that it had no hand i n.
since 2010 must take into account the fact that it had to address the consequences of the
AFPCOs deci siChrmss eaamrmrd itere |AINnRted recogni ti
might wish to be judged on its decisions since 2010, but as the successor to the AIRC

and the AFPC it has a legacy that must be addressed.

Taken in isolation, without regard to the real wageicitebind the disconnection

between safety net wages and community standards, the seven decisions of the FWC
since January 2010 have delivered real wage increases.

Table 5 in Chapter 3 shows that the FWC has delivered real wage increases since its
first decision in 2010. The discussion associated with that table includes the selection

of a starting date for the calculation of price increases. We argue that the starting date
should be March 2008, which was the latest time for which there was a publiBhed C
movement prior to the AFPC6s decision in

a wage increase because in the following year it imposed a wage freeze by not adjusting
any wage rates. Using the March 2008 commencement date the CPI increase was
19.8% up to March 2016, the most recent time for which there was published data prior

to the FWC6és May 2016 deci sion. Because
in 2010 and percentage increases since then, higher paid classifications have received
slightly |l ess in percentage terms from t
classification, now at $940.90 per week, has had an increase of 22.0%, compared to an
increase in the NMW of 23.7%. The margin between wage increases and the CPI over
these yess was small, which means that very little of the increase in labour
productivity was distributed. If we focus on just the six years to December 2015, GDP

per hour worked increased by 7.7%% and GVA per hour worked has increased by

11.3%; see Tables 7 a®d In each of the six years that the FWC made a decision it
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was aware of the changes in these indices and the gap that was developing between

prices and productivity on one hand and minimum wage rates on the other.

Productivity and minimum wage seti

468.

4609.

470.

471.

472.

The FWCO0s approach to productivity has be
AIRC had with the measurement and distribution of productivity gains. The various
decisions of the FWC present limited consideration of the issues around this important
topic; for example the May 2016 decision contains less than four pages on productivity;
Annual Wage Review 201%, Decision2016] FWCFB 3500, paragraphs 223 to 236.

The FWC has had more to say on these matters over the years and a full appreciation of
its views has to be gleaned from a number of decisions.

The recent decisions, however, do not address two important issues: how much of the
increases in labour productivity should go to labour and how to rectify the past failures
to award labour productity increases. As we will see, these have been subsumed into

a broader issue concerning the relationship between safety net rates and average income
increases.

The first of these questions is particularly important in minimum wage setting in
Australia ancelsewhere. The contention that wage increases should reflect increases in
Aprices and productivityo summari ses t wo
compensated for price rises so as to maintain the real value of their wages; and, second,
workers shald have the benefit of the improvements in their own productivity. The
guestion for wage setting is whether workers should have the benefit of the
improvements in labour productivity, whether measured as GDP per hour worked or as
GVA per hour workd. We will return to this.

The second question, about how the past failures to award labour productivity increases
can be rectified, has not been answered by the FWC, at least expressly. It has shown a
marked reluctance to revisit the sufficiency of kearldistributions of productivity
increases, even though those decisions played a significant role in the disparity that has
emerged between safety net wages and average wages across the workforce

A further matter that has been answered by the FWC canteemuestion of whether
national productivity increases should be distributed uniformly through national
minimum wage decisions. This is an important issue, particularly in the context of a
wage setting system that encourages collective bargainingeirexpectation that
bargaining will emphasise the need for productivity improvements and will result in the
distribution of productivity gains at the level of the firm.
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473. The AIRC had to address this question in the context of the new collective bargaining
provisions introduced in 1996, provisions which were based on awards operating as
safety net awards. It decided that the distribution of productivity should be at the
national level and that such a distribution would not have a detrimental impact on
collecive bargaining and productivity growth in firms .

474. The FWC, like the AIRC before it, had to address the question of whether productivity
based increases in safety net rates would remove the incentive of parties to bargain and
to find ways in which produnttity gains might be achieved. The FWC has followed
the earlier view that productivity gains should be distributed at a national level and has
found that this would not have a detrimental impact on collective bargaining. The
relevant conclusions in theide 2014 decision were:

A [ 1 W/HEI§t both aggregate and sectoral productivity are relevant in considering

Australiads recent economic performance

standards of the award reliant, aggregate productivity performanekevamt in

that it provides a measure of increasing community living standards.

[154] We disagree with the argument that productivity improvement is generated

entirely at the enterprise level. It arises also from enterprises networking and

sharing informabn and technology, transferring knowledge, improved

infrastructure and human capital, and from structural reform overall in the

economy. The distribution of productivity entirely at an enterprise or sectoral

basis through wages outcomes would not necés$erip the flow of resources

into more productive areas.

é .

[173] Nothing in the limited submissions and evidence put to us in relation to the

likely impact of our decision on productivity causes us to depart from the

conclusion of the Panel in the Z01.3 Review that:
0There is no evidence that mi ni mum
annual wage review will have an adverse impact upon productivity, at an
aggregate level or at the firm level. The limited evidence before us suggests
that minimum wages increases are mikely to stimulate productivity
measures by some employers directly affected by minimum wage
i ncreases. 00

475. The potential impact of safety net wage increases on the incentive to bargain was
considered again in the June 2015 decigmnual Wage Review 28-15, Decision
[2015] FWCFB 3500with the FWC reaffirming its earlier view:

4721 The Panel 6s previous conclusions as
in minimum wages and collective bargaining remain valid, in particular:

1 whilst the gap between minimum wages and bargained wages is likely to
increase the incentive for employees to bargain, a large gap may be a
disincentive for employers to bargain; and

1 minimum wages are only one element of the incentive to bargain.
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[473] The available evidence indicates that the level of increases in minimum
award wages over the past decade or so have been compatible with the
encouragement of collective bargaining. We are satisfied that the increase
awarded in this Review is also compatilbl#h the need to encourage collective
bargaining.o06) (Footnote omitted)

476. In its May 2016 decision the FWC referred to better productivity figures in recent
years:

"[36] Over the five years to 20145, labour productivity growth in the market
sector was lgher than the five years priolOver the year to the December
quarter 2015, GDP per hour worked fell by 0.4 per cent, following an unusually
large increase in hours worked over that year. GDP per hour worked grew over
each of the preceding four years. Greslue added (GVA) per hour worked for
the market sector grew by 0.9 per cent over the year." (Emphasis added)

477. The FWC isrequired by section 134(1)(f) of tHeair Work Actto have regard to the
likely impact of its decisions on business activity, utthg on productivity. One of
the matters that has been touched on in previous decisions was the question of whether
minimum wage increase cause increases in productivity; see the June 2014 decision at
paragraph 171 and the June 2015 decision aB69The FWC referred to the tentative
nature of the evidence on this aspect:

"[234] Evidence of the impact of minimum wage increases on productivity is
limited, particularly in relation to increases arising from the AWRs in Australia.

In the past, the Panel$#ta not ed that research undert a
Commission and the OECD suggested that a higher minimum wage was likely to
promote productivity improvement.

[235] The Expert Panel Report on the Review of the Future of the National
Minimum Wageinte UK noted that employers in t
raised productivity in response to the NMW, with a more marked effect in larger

firms and evidence suggesting that this increased productivity was the result of
capitatdeepening in low wage sectoii$e UK Expert Panel Report relied on UK
research, some of which was considered in previous AWR decisions. The more
recent UK research, by Riley and Rosazza Bondibene (2013), suggested that
firms responded to the rise in labour costs that occurred witmtfoeluction of

the NMW by raising labour productivity.

[236] The limited evidence before us continues to support a conclusion that
increases in minimum wages are more likely to stimulate productivity measures

by some employers directly affected bynimum wage increases, rather than

inhibit productivity." (Footnotes omitted)

478. This conclusion touches on an important matter, but the assessment is limited, as the

reference to "some employers" shows.
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479.

480.

481.

PRODUCTIVITY, THE TERMS OF TRADE AND WAGES
Over the past 16 years the AWOTE measure of average weekly earnings has increased
by 91.9% (see Chapter 6, Table 10) while prices, as measured by the CPI have
increased by only 50.5% (see Chapter 3, Table 1). Inflation has been contained and
CPl increcasehhave generally been within the wit
comforto. The margin of average wages o0V
very large increase in real wages that is not explained by the substantial increase in
labour productiviy over the past 16 years: 25.2 %, as measured by Gross Domestic
Product per hour worked, and 35.8% in the market sector, as measured by Gross Value
Added per hour worked.
Why have prices remained stable when the gap between prices and productivity and
wages is so large? The answer is to be found in the changing terms of trade, which
have increased dramatically in Australia's favour over part of the past decade and have
provided the capacity for Australian workers to receive, on average, wage incretises tha
have been substantially greater than the increases in prices and productivity. While the
terms of trade have moved against Australia in the last few years, the current position is
still relatively favourable, with the past twelve months showing a $ogmf
improvement in the Terms of Trade.
The impact of changing terms of trade over the past 16 years can be seen in Table 9.
The index figures are at December of each of the years from 2000 to 2016. The terms
of trade were flat prior to 2000; for exampte December 1996 the Terms of Trade
index was 60.6, slightly higher than the December 2000 figure of 60.0. December 2003
was followed by a steady improvement until 2011. The decline after December 2011
was substantial, but by December 2016 the index iwasxcess of the figure for
December 2007. In December 2016 the index was considerably higher than the 1996 to
2003 levels.

Table 9

Terms of Trade
December 2000 December 2016

2000

2001| 2002| 2003| 2004 | 2005| 2006| 2007| 2008| 2009| 2010| 2011| 2012| 2013| 2014| 2015| 2016

67.2

68.0| 69.0| 73.3| 80.0| 89.8| 96.8| 99.6|116.0,100.4{127.3/131.9/116.0,113.4/101.8/89.00/101.0

Source:Australian National Accounts: National Income, Expenditure and Product, Dec, 2@16no0.
5206.0, Table 1, A2304368F (trend).
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482. As we have seen, the FWC, like the AIRC until 2005, has been required to deal with a
number of issues around the concept, calculation and distribution of productivity.
These matters were discussed I n the FWC
referenceto changes in the terms of trade and the declining labour share of national
income; seeAnnual Wage Review 2043, Decision [2013] FWCFB 4000, at
paragraphs 138 to 175. The FWC returned to these matters in its 2014 decision. Much
of that discussion rates to the following observation in the June 2013 decision in
regard to the use of relevant statistical series and their divergence:

"... the various productivity, factor share and unit labour cost series mostly have a
settled relationship with each othand with other measures of economic
prosperity and real wage growth. But the large rise (and volatility) in the terms of
trade associated with the resources boom has disturbed many of these
relationships, adding further complexity to issues concerningugtvity. This
requires us to examine more closely how and why the measures are diverging and
what the preferred measures are in terms of setting minimum wages." (Paragraph
141)

483. The Australian Council of Trade Unions (ACTU) presented detailed reseaitie to
FWC in 2013 and 2014 on longer term trends in the distribution of income to capital
and to labour. The ACTU demonstrated that labour's share of real hourly labour
income had not kept pace with labour productivity since 2000. It argued tieatteint
years the share of national income going to labour had been at its lowest on record and
thatthe&di | ure fAto award real mi ni mum wage in
growth will mean that, all other things equal, average labour income will rise more
slowly than it otherwise would have, thus putting downward pressure on the labour
share and further redistributing national
submission, March 2013, paragraph 17@)claimed that wages and productivity had
"decoupled”.

484. The FWC responded to these submissions in 2013. In summary, it said:

~

Nné the recent relationship between wag
given:
1 the divergence between producer prices and consumer prices associated
with the significmt r ecent escalation in Austr
1 the implications of capital deepening and changes in the ratio of capital
and labour inputs;
1 the widespread incidence of declining labour shares of the national
incomes in developed economies; and
1 productivity, factor share and unit labour costs series, both in aggregate or
by sector, are measured across the workforce as a whole rather than
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486.

simply for awardr el i ant empl oyees. 0 (This s
decision at paragraph 160)

485. In 2014 the FWC aferred to a Productivity Commission research papes,b our 0 s
share of growth in income and prosperityritten by Mr D Parham in late 2013, and a
range of conclusions in it regarding the
income. The FWC summariset me mai n points of Mr Par ham

1 while the labour share of income fell by 4 or more percentage points in the
2000s, labour was made no worse off by this because labour income grew at a
faster rate in the 2000s than in the 1990s through strgngeth in both real
wages and employment;

1 the labour income share only fell because capital income growth accelerated
even mor e, with the |l arge rise in Aus
growth in real income which provided scope for growth in Hdatiour and
capital income;

1 the rise in the terms of trade meant that producer prices rose faster than
consumer prices, so that the purchasing power value of each dollar earned rose
for consumers, including but not confined to employees;

1 the mining boom was overwhelmingly responsible for the fall in labour share
in Australia, through the development of capacity which added to the
economyo6s <capital st o c kinteasiva produetoru | t e d
overall;

1 as the terms of trade decline, the labouoime share will rise, but the share is
unlikely to revert fully to previous levels given a more cagitéénsive
economy;

1T action to restore the old | abour incor
through wage rises would probably only have adversesequences for
employment and inflation and for industries already facing adjustment
pressures; and

1 with declining terms of trade, increasing productivity growth will be the way
to sustain growth in real wages. o ( Ju

Wedraw attention to Mr Par hamdéds point t he
though there was real wage growth. Real wage growth was a emphasised by several
parties in thearg@ueld htetaati ntgh e whes d@ar ch f ol
share ofincome fell sharply over this period, labour was no worse off as the real
income of | abour had nonetheless growno,; .

487.

488.

Mr Parham and these parties were concerned agtregatereal wage growth across
the workforce. Signi€antly, the position of safety net workers and the level of safety
net wages was not addressed by the general discussion.

The FWC did not express a conclusion about these and related issues, but said:

flt is generally accepted, and we accept, that theulakhare of income has

declined materially over the past two decades. There has been a redistribution of
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489.

490.

491.

income from labour to capitalt is true that real wages have grown over that

tme but , as i s apparent from Mr Par hamd
(including its capacity to purchase consumer goods) accelerated more rapidly.
The benefits of the increase in Austr al

trade increase over the past decade have benefited capital disproportionately to
labour. (June 2QLdecision, paragraph 167, emphasis added.)

It is apparent from the following paragraphs in its decision that the FWC saw the issue
concerning the disproportionate benefits as a passing one:

A [ 1Warote that the terms of trade, which have been an iamgarause ofhe

rise in the purchasing power of laboand capital incomen the past decadénas
declined over the past two years, although it remains at historically high levels.
At the same time, labour productivity, if not mefiictor productivity, las begun

to rise. Both of these are indicators that the major shock to the economy caused
by the very high prices of resources, and subsequent capital investment in mining,
is beginning to pass. With it will pass, at least to a degree, the unusual impact o
the labour and capital shares of national income, and the boost to employee
purchasing power from a high exchange rate.

[169] It is our view that shorteerm volatility in the shares of labour and capital,
caused by exceptional circumstances, do notige a foundation for altering the
NMW and award rates. We agree that changes in labour productivity that are
sustained provide a firmer basis for any increase in real minimum rates. Longer
term trends in the labour share of national income should berkephd, as they

can influence assessments of the fairness of, and relative standard of living
provided by, minimum wages. ([2014 FWCFB 3500, emphasis added.)

The most obvious point omitted from these passages is that minimum wage workers
have not had theeal wage growth that is claimed to have accompanied the increasing
terms of trade. This is a matter of great importance for a tribunal that is setting
minimum wage rates. The passage contains another illustration of the concentration on
aggregate meases that hide serious countertrends. The overlooked trends are very
detrimental to the low paid and safety-dee pendent wor ker s. The
fails to address the position of the very people who depend on its decisions. These
matters attractedtile attention in the June 2015 and May 2016 decisions.

The coverage of productivity in the June 2015 decision is short, with most of it reciting
statistics at industry and national levels, andffeming its earlier view that minimum

wage increasedad not been a disincentive to <co
discussion of productivity is introduced with the advice that the decision on the Annual
Wage Review 2012 3 Nnsets out why productivity a
consideration in minimum &ge fixation" and that itificluded a detailed account of what

the key concepts measure and how they are related3usee 2015 decision, paragraph

182.
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492. The FWC referred to the substantial issues raised by the ACTU and ACCER
concerning the failure tdistribute productivity increases.

[189] The ACTU and ACCER have again drawn our attention to the real value of
the NMW lagging behind productivity growth over the past decade and a falling
labour share of income over that period. Whilst recognising 201314
Review decision meant that lepaid workers did share in productivity growth
over the past year, the ACTU submitted that the increase it proposed was
necessary to Aensure that some of t hi
considered the longderm decline in the labour share of income in its 2043
Review decision, concluding that:
A 169] Il t i s e volatiiteinvthetshaees of labow and e r
capital, caused by exceptional circumstances, do not provide a foundation
for alteing the NMW and award rates. We agree that changes in labour
productivity that are sustained provide a firmer basis for any increase in real
minimum rates. Longeterm trends in the labour share of national income
should be kept in mind, as they can iefhiee assessments of the fairness of,
and relative standard of | iving provi
[190] Nothing put to us in the current Review persuades us to depart from that
assessment and the conclusions drawn. 0
493. This failed to deaivith the substance of the issue raised. The FWC had evidence of
prol onged increases in productivity. The
productivity, but there had not been compensation for them. Short term variations
could not hide that fac . There was a fAfirmer basiso f
Despite this, there was no acknowledgment of the implications of the sustained
productivity improvements, albeit that there were cyclical factors in operation.
494. The last sentence of tipassage in the June 2014 decision which was affirmed in the in
paragraph 189 of the June 2015 decision shows that the reward for productivity growth
is subject to an assessment of the labour share of national income. The reference in the
third sentence tathe relevance of the labour share of national income to the
fassessments of the fairness of, and rel a
wageso is intended to have some significa
rates on account gdroductivity increases is constrained in some unspecified way by
the share of national income going to labour as a result movements in all wages,
whether set by the safety net provisions of the legislation or bargained individually or
collectively.
495. The FW® s consideration of productivity was
competitiveness and viability, the opening paragraph of which was:

A [ 1 Aftér]falling sharply in the GFC, the wages share steadily recovered until
2011 and has since been relativefi.fThe profits share has fallen back in recent
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497.

498.

years after climbing sharply in the GFC and its aftermath. In 2014 it was at a

| ower |l evel than in mo st years since

paragraph 297)
Paragraph 197 was followed by a grapind@ 4.2) which showed the wages share of
total factor income at about 20%, save for the GFC period when it fell significantly
(and the profit share increased accordingly). It would be wrong if these macro
outcomes, largely driven by the wages of worken® do not rely on safety net wages,
were to compromise the setting of a fair safety net wages. That appears to have
happened.
The matters covered in the six previous paragraphs were included in ACCER's
submissions of March 2016. ACCER took the view g&ety net workers, i.e. those
who depend directly or indirectly on the minimum wage rates set by the FWC were
being treated unfairly. The four pages of the May 2016 decision covering the
productivity question do not deal with that aspect. Those patagraomprise a
recitation of statistics, followed by the observations quoted earlier in relation to the
potential positive impact that an increase in minimum wage rates might have on
productivity. The closest we find to a conclusion on the impact thatuptioity
changes have had on the wage decision is found in a very generally drafted paragraph
in the FWC's conclusions:

"[101] The general economic climate is robust, with some continued
improvement in productivity and historically low levels of inflatiand wages
growth. The prevailing economic circumstances provide an opportunity to
improve the relative living standards of the low paid and to enable them to better
meet their needs. The level of increase we have decided upon will not lead to
inflationary pressure and is highly unlikely to have any measurable negative
impact on employment. It will, however, mean a modest improvement in the real
wages for those employees who are reliant on the NMW and modern award
minimum wages."

PRODUCTIVITY BENEFITS LOST THROUGH WAGE DECISIONS

The very substantial loss by safety net workers of the benefits of productivity growth
cannot be denied. On the basis of our calculations in Chapter 3, on average, safety net
workers have had very little benefit from the gwotivity gains since 2001. The
declining labour share of income must be partly caused by the treatment of safety net
workers, whose productivity increases have been transferred to their employers.

Denying about ondifth of the workforce wage increasdsmsed on the substantial
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500.

501.

productivity increases must have had a substantial effect on the labour share of national
income. The impact on the labour share of income is not limited to théftbnef

workers who are only paid the prescribed minimum wage ghktends to those whose
collective and individual agreements are set by reference to the minimum wage rates.

In the June 2013 decision (at paragraphl167), the FWC accepted that there is a gap
between increases in modern award wages and productivitsthgrout desisted from
drawing conclusions about that gap. However, it did consider "recent" productivity
increases in making its decision. The decision to award a 2.6% increase was made in
the context of an annual CPI increase of 2.5%, including amagstl 0.7% increase on
account of the introduction of carbon pricing (and for which Commonwealth tax cuts
and transfers compensated) and an increase of 0.25% in compulsory superannuation
contributions. This was small recognition of productivity improveisieespecially in

the light of the following summary of them:

"On all measures, labour productivity increased over the year to the December
guarter 2012. Labour productivity, as measured by GDP per hour worked in trend
terms, was 2.9 per cent higher; grossue added in the market sector per hour
worked increased by 2.4 per cent; and GDP per capita increased by 1.2 per cent."
(June 2013 decision, paragraph 17, footnote omitted)

The reason for the discounting of recorded productivity growth is evidentein th
following conclusion:

"Our productivity performance as a nation underpins our standard of living. In
this context labour productivity is relevant. As we have noted, there has recently
been an increase in labour productivity. Sherim variations in pragctivity

should be interpreted with some caution and whether the recent increase is
sustainable remains to be seen. It is for that reason that we have not given greater
weight to recent productivity outcomes in deciding to only award a modest
increase in nmimum wages in this Review. If sustained, the recent improvement

in labour productivity could provide the capacity to address the declining relative
position of the low paid and for them to share in increasing community living
standards.” (June 2013 d&on, paragraph 61)

The last sentence in paragraph 61 was repeated in paragraphs 323 and 428 of the
decision. Paragraph 61 raises a concern and some uncertainty. First, the concern. The
discounting of productivinbased wage increases becausesofme doubt about
accuracy or sustainability will inevitably work against the fair distribution of
productivity and the interests of safety net workers, unless there is a means of

reviewing past assessments or the use of some averaging process.
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502. The need for al@ange is demonstrated in the last AIRC wage review in 2005. The
tribunal had evidence suggesting that in the calendar year to December 2004 there had
been a decline in labour productivity. In its conclusions, it stated:

"Turning to a review of economiadicators in the last year... Prices as measured
by the CPI increased by 2.6 per cent over the 12 months to December 2004.
Productivity growth has been negative for the last 12 months.

We consider that to grant the ACTU's claim for an increase of $p@6@eek in

all award rates would be inconsistent with our statutory responsibilities. We agree
with those who submitted that the claim is excessive. It is clear that there has
been a slowing of GDP growth in 200% and that in recent quarters producyivit
growth has been disappointing..."Safety Net Review, 2008rint PR002005,
paragraphs 42@21)

503. This was an erroneous assessment because subsequently released data showed that
there had been an improvement in labour productivity: over the period Deac2ati®
to December 2004 GDP per hour worked grew by 1.0% and it increased by 0.9% over
the next 12 months (see Table 7). The problem of short term variations and initial
misreporting of changes could be addressed through the adoption of a moving average.

504. The uncertainty raised by the last sentence in paragraph 61 and its repetition in
paragraphs 323 and 428 is whether the FWC had accepted that there was a pool of
undistributed productivity that it would be prepared to distribute over subsequent years.
What did it foreshadow by the final sentence of paragraph 617?

Alf sustained the recent improvement in labour productivityuld provide the
capacity to address the declining relative position of the low paid and for them to
share in increasing community living standards" (emphasis added).

505. This passage, while holding out a prospect of improved living standards, provided no
confidence that the situation would improve. The crucial point is that there have been
substantial and sustained productivity improvements over the past 15 years, and more,
yet safety net workers have not had the benefit of those improvements and have gone
baclkwards compared to the labour force as a whole. The situation is unlikely to change
without acknowledgment of these facts.

506. The small distribution of productivity in 2013 was repeated in 2014. In 2014 the FWC
sai d t htarm mdasutesof groductivishould be interpreted with some caution
as productivity 1is best measured over a
paragraph 159 it said that Agrowth in | ab
some support for a modest rise in the realéaluof mi ni mum wageso.

context of a finding that nfné trend | abour
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though at a somewhat faster rate in 2012 (2.5 per cent) than in 20p@1Ttéant for all
sectors and 1.8 percentforthe neatk s ect or ) oO; see paragraph
to have accepted the ACTU submission that
per cent between 200@3 and 201P13, the real (CR&adjusted) value of the NMW
rose by only 3.4 per cento; see paragraph

507. In 2014 an increase of 3.0% was awarded in the context of CPI increases from March
2013 to March 2014 of 2.9% and an increase of 0.25% in compulsory superannuation
contributions. I't appears that the use ¢
wasnot persuasive support. There was a lack of information in the decision about how
the productivity improvements of the previous year or over the business cycle informed
the decision. The 0.1% increase in real wages, even with recognition of the change in
superannuation contributions, was an inadequate amount to help safety net workers
"share in increasing community living standards".

508. The uniform increase of 2.5% in the June 2015 decision has similar features, although
the CPl increase was 1.7%. The diéiece between the two can be regarded as a return
on productivity increases, but the FWC noted that GDP per hour had risen by 1.6%
over the 12 months to December 2014 (paragraph 184). The margin between the 1.7%
increase in the CPI and the 2.5 % increfaseall minimum rates does not reflect the
increase in labour productivity.

509. In its May 2016 decision the FWC awarded a uniform 2.4% increase in the NMW and
award rates in the context of a very low annual CPI increase of 1.3% (March 2015 to
March 2016). Thre are a number of factors to be determined in the assessment of the
fairness of a decision, but the awarding of wage increases of this magnitude in excess
of the increase in the CPI represents a substantial distribution of the annual
improvement in prodetivity. It should be noted, as should the failure to do this in
previous years. Given the productivity increases over the previous years it should have
been the pattern, rather than the exception.

Capital deepening

510. In 2013 and 2014 the FWC referred ttee claims that capital deepening, i.e. the
increase in capital inputs relative to labour inputs, needed to be taken into account. The
FWC6s 2013 decision (at paragraph 385) r e
guarter 2005 to the December gear2012 labour productivity had risen by 9.9% and

commented:
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"No party disputed the above data but several questioned the inferences to be
drawn from it. Ai Group, for example, reiterated its view that capital deepening
was a substantial cause of the riséabour productivity and there should be no
assumption that wages rise commensurately.” (Paragraph [386])

511. Clearly, this is an important issue in the measurement of changes in labour productivity
and the fairness of decisions regarding the distribubfothose gains, yet it was not
covered in the published reasons. I f t hi
it should be explained why and how the matter was taken into account. It is an
important matter that requires further consideration.

Conclusion

512. The issues concerning the measurement and distribution of productivity increases and
the i mpact of the terms of trade are mat"
decision making process. Substantial productivity increases should be td&en i
account in a meaningful way and the decisions should be transparent and explain how
productivity increases have been taken into account. However, the issue may be
avoided because the FWC's obligation to take into account relative living standards
when setting safety net wage rates. Living standards improve because of changes in
productivity and the terms of trade. If proper account were taken of changes in relative
living standards, both the driver of long term growth, productivity, and the cause of
shorter term changes in national income, the terms of trade, will be factored into
minimum wage rates. These changes are manifested through changes in average
weekly earnings and similar measures, which we will consider in Chapter 5.

513. The FWC adverted tthis kind of point in its June 2013 decision:

"To the extent that productivity growth is reflected in average real wages growth,
it will be a relevant consideration for minimum wage fixation because of the
requirement in both the modern awards and mininweges objectives to take

into account the relative living standards and needs of the low paid.” (Paragraph
144, footnote omitted)

514. A reference to the terms of trade could be added to this passage. But the fundamental
problem for safety nedependent workers is that their wages have not reflected
communitywide average wage growth over the years, including the years in which the
FWC has been setting wages under Haar Work Act 2009 Safety net wages do not
need to be in lockstep with average wages, but they should follow a similar path over
time and have a reasonable connection with them. This means that, in order to correct

the slortcomings of recent years, more often than not safety net rates will need to
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increase at a greater rate than average wage levels, even in periods of little or no
average wage growth. In order to minimise uninformed controversy over such
prospective outaoes the FWC should acknowledge and explain the past shortcomings
in the setting of safety net wages.
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CHAPTER 5
SAFETY NET WAGES HAVE FALLEN BEHIND GENERAL WAGE LEVELS

A.

515.

516.

GENERAL INDICATORS OF INCREASING COMMUNITY INCOMES

Any proper assessment of the wage increases for low paid work classifications has to
be evaluated in the light of what has happened in the rest of the community: fair wages
have to be set with regard telative living standards across the community. In this
section we turn to a comparison between safety net wages and various measures of
wages and incomes, based on the data in Table 10.

Table 10 compares the changes in the National Minimum Wage (NMWthanohse
tradequalified C10 wage rate with general measures of changes in national wages and
incomes since 2001. These general measures may also be compared with the changes
in the other safety net wage rates set out in Table 1 in Chapter 3. The totemula
changes show, for example, that safety net wages lost substantial relative value during
the Work Choicesyears, which are represented by the January 2006 to January 2010
figures.

Average Weekly Ordinary Time Earnings

517.

518.

The comparison between safety raes and Average Weekly Ordinary Time Earnings
(AWOTE), published by the Australian Bureau of Statistics (ABS), is of particular
importance. As a measure of ordinary time earnings, the AWOTE figures exclude
cyclical factors such as the amount of oveetiworked and are an appropriate
comparator over time for the safety net rates.

The figures show that safety net wage rates have fallen substantially against AWOTE,
which increased by 91.9% over the past 16 years. The NMW increase of 64.1%
compares unfavaably with the increase in AWOTE. The NMW fell from 50.1% to
43.9% of AWOTE over the 16 years to January 2017. At the other end of our
calculations in Table 1, a safety net rate starting at $700 per week in January 2001
increased by only 45.2% over thense period. In 2001 it was 87.6% of AWOTE and

in January 2017 it was 66.3% of AWOTE.
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Table 10

Safety net rates compared to other wages and incomes
20012017
($ per week, unless otherwise indicated)

. : . Average Cumulative

Cumulative | Cumulative | Cumulative | Weekly Cumulative Household increase in

Year increase in | increase in | increase in| Ordinary increase in Disposable Household

FMW/ trade- Wage Price Time AWOTE Income Disposable
NMW qualified Index Earnings per head Inrc):ome

rate (C10) (AWOTE)
2001 798.80 413.61

2002 3.3% 3.0% 3.4% 843.10 5.5% 455.00 10.0%
2003 7.7% 6.7% 6.9% 882.20 10.4% 451.58 9.2%
2004 11.9% 10.2% 10.8% 929.60 16.4% 477.34 15.4%
2005 16.7% 14.0% 14.9% 964.90 20.8% 512.56 23.9%
2006 20.9% 17.5% 19.6% 1014.50 27.0% 530.84 28.3%
2007 27.8% 23.0% 24.5% 1045.40 30.9% 570.89 38.0%
2008 30.4% 25.1% 29.5% 1100.70 37.8% 619.91 49.9%
2009 35.8% 29.5% 35.0% 1158.50 45.0% 683.90 65.3%
2010 35.8% 29.5% 39.0% 1225.20 53.4% 680.19 64.5%
2011 42.3% 34.8% 44.3% 1274.10 59.5% 722.35 74.6%
2012 47.2% 39.4% 49.6% 1333.40 66.9% 753.39 82.1%
2013 51.4% 43.3% 54.7% 1392.80 74.4% 761.43 84.1%
2014 55.4% 47.2% 58.6% 1437.20 80.0% 795.09 92.2%
2015 60.1% 51.6% 62.7% 1474.50 84.6% 810.18 95.9%
2016 64.1% 55.4% 66.3% 1499.90 87.7% 812.93 96.5%
2017 68.0% 59.1% 69.4% 1533.10 91.9% 824.83 99.4%

Save as noted below, the figures are at January of each year. AWOTE figures are trend estimateneof full
adult ordinary time earnings, public and private sectors, at November of the preceding yednserage
Weekly Earnings, Australia, Novemt816 cat. no. 6302.0, (Trend, A84990044\nd earlier publications in
this series Wage Price Index figures are fromlage Price Index, December 20Xgt. no. 6345.0 (Trend,
AA27138851R). Household Disposable Income figures are taken from the Melbbourrset iPovarty kirees:

Australia September Quarter 201&nd are in respect of December of the preceding year, save that the figure

for September 2016 (the latest available) is used for January 2017.

519. If the NMW had increased at the same rateA#¢OTE, the NMW would now be

$768.40 per week, $95.70 per week more than it is. Had the $700.00 per week safety
net rate maintained its 2001 relativity to AWOTE it would have risen to $1,343.30 per

week, an extra $327.10 per week. These are startlingarsuops.

520.

wages and average wages. Concentrating on more recent changes will not give a true

picture of the changes under national regulation that have impacted on low paid

The past 16 years is a valid reference period for comparisons of changes in minimum

workers and their families. The Fair Work Commission (FWC) frequently refers to
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521.

522.

523.

524.

525.

shorter time periods, which are within the period of its existence since January 2010
(when it was the named Fair Work Australia). The reference to more recent years is
helpgful in understanding the relative changes over the shorter and longer periods, but
any progress within recent years should only be seen as progress towards correcting the
deterioration over the longer period, including the period since 1997 when the NMW
was first introduced (and the known as the Federal Minimum Wage).

Table 10 shows that, at the time of the FWC's decision in May 2016, the published
AWOTE figures recorded a 29.5% increase over the seven year period, November 2008
to November 2015. Ovehe& same period the NMW increased by only 20.8% (see
January 2009 to January 2016 in Table 1). Extending the comparison to January 2017,
AWOTE has increased by 32.3% (November 2008 to November 2016) and the NMW
has increased by 23.7% (January 2009 to Jgn@816). The gap between the
increases in AWOTE and the NMW fell a little over the year: from 8.7 percentage
points to 8.6 percentage points.

The FWC's decisions have stabilised the relative value of minimum wage rates, with
some very recent improvemte Over the four years to November 2016 AWOTE
increased by 10.1% while the minimum wage rates have increased by 10.9% (see Table
1) Over the year to November 2016 AWOTE increased by 2.2% and minimum wage
rates increased by 2.4% However, this is veitjeliprogress towards repairing the
deterioration in the relative value of minimum wage rates.

The substantive point to be made is that over the past 16 years the divergence between
safety net rates and AWOTE has been very damaging to the intereststpfredfe
dependent workers and the slight reversal of that trend in the last couple of years does
not address the losses of previous years.

We do not argue for a strict arithmetical nexus between safety net rates and AWOTE,
because the ratio between them ngayup or down depending on circumstances, but
these figures show how much the NMW and other safety net workers have lost when
compared to community wage movements and, as a result, general living standards. As
a matter of principle and fairness, the NMAWNd other safety net rates should follow a
similar path to these average weekly earnings; and must do sosbd¢ia valueof

safety net wages is to be maintained.

It is important to note that AWOTE understates the increases received-sgfetynet
workers. Because AWOTE covers the population as a whole, including safety net
workers who comprise about cfith of the workforce, a comparison between the
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wages of safety net workers and the rest of the workforce would require the extraction
of safety né workers from a measure like AWOTE. This would present a greater
contrast than the figures used in Table 10. Simply put, Hfiftheof workers are safety
netdependent and have a wage increase of 30.0% over a decade, while the overall
community increse is 60.0%, the fotfifths who are able to bargain (formally or
informally) for higher wages will have had an increase of about 67.5%, i.e. more than
10.0% above the aggregate figure.

526. It is apparent that the FWC has largely stopped the collapse inl#teeesalue of
minimum wages, but it has failed to address the substantial deterioration of earlier years
and to give priority to those workers who are most in need. One of the legacies left to
the FWC was the Australian Fair Pay Commission's wage fi#e2@09. This meant
that the FWC had to take into account movements in prices and average earning for the
year prior to its own establishment. No doubt, it would prefer to be judged by the
events and circumstances since January 2010, but it cannat do so

Wage Price Index

527. The Wage Price Index (WPI) increased by 69.4% over the 16 years to January 2017,
rather less than AWOTE, but rather more than the 50.5% increase in the CPI. At each
January the WPI figure is the one that was published for the peewonth, but the
wage rate is the one that was set earlier in the previous year. Since 2010 the wage
increases have been introduced in each July. In making comparisons between the two
we should keep in mind the fact that the WPI figures used in theedablrecorded after
the relevant wage movements.

528. In contrast to AWOTE and similar measures which actually reflect levels of
remuneration received by employees and changes in those levels, the WPI is not
designed to reflect the payments received achesgorkforce or in segments of it:

"The WPIs measure changes over time in the price of wages and salaries
unaffected by changes in the quality or quantity of work performed. A range of
procedures have been developed to identify and measure quality andyquan
changes and ensure that only pure price changes are reflected in the indexes."
(Wage Price Index, December 20tét. no. 6345.0, page 16.)

529. The WPI has been given some prominence in past decisions because of the claim that it
representedchangespoprinon the costs of | aboul
used by the FWC as a comparator for wage rate adjustments. However, because it is an

indicator of changes over time, the WPI is not an indicator of current relative living
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standards, whichhe legislation requires to be taken into account when setting
minimum wages.

530. In 2012 the FWC referred to the WPI in the context of relative living standards, and in
doing so raised some broader questions:

"We are required to take into account the tredaliving standards and needs of
the low paid. Except at the national minimum wage level, the value of all award
rates of pay has fallen relative to the various measures of movements in average
rates of pay. The national minimum wage has risen overasiedecade at about
the same rate as the WPI. This implies that the lowest award rate has kept pace
with increases in other rates of pay for fronanagerial employees. In this sense,
the relative position of the lowest award rate has been maintainedj9is tiot
so for higher award rate®ver the past decade, average earnings have risen
faster than individual rates of pay, caused by the workforce moving into higher
paid jobs over time. As a consequence, those reliant on award rates of pay have
fallen bénind the average earnings of workers and, in this sense, have not
retained their relative standard of pdy. (Annual Wage Review 20112,
Decision,(June 2012 decision), paragraph 15, emphasis added.)

531. In section D of this chapter we deal with the claim in the last two sentences that rising

inequality was caused by the workforce rising into higher paid jobs over time. The
substance of section D is that the change in workforce composition does nat éxplai
divergence between minimum wage rates and the WPI.

532.The claim in the June 2012 decision that
past decade at about the same rate as
decisions; for example in its Jun@lb decision the FWC said:

"The NMW and modern award minimum rates have grown more slowly over the
past decade than have measures of average pay, although growth in the NMW has
remained close to that of the WPL." (Paragraph 43)

533. The claims that the NMW hdsemained close" to the WPI is contentious, but more to

the point the gap between increases in the WPI and the increases received by higher
paid, but still low paid, minimum wag#gependent workers is substantial.

534. The justification for money, rather than percentage increases, was the provision of
support for those workers who were most in need of a wage increase. The differential
impact was the result of money increases in award rates that took substantial wage
growth away from higher paid classifications, but which barely favoured lower paid
dependent workers in terms of real wages and disadvantaged them in terms of relative
wages. The overall increase minimum wagpendent workers was less than the WPI
increases In January 2007 the NMW was 3.3 percentage points ahead of the increase
in the WPI, but a decade later, in January 2017, it was 1.4 percentage points below the
WPI increase. In January 2007 the C10 rate was 1.5 percentage points behind the
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536.

537.

increase irthe WPI, but by January 2017 it was 10.3 percentage points behind. These
are significant figures.

These shortcomings are part of the legacy of the national wage setting system and
cannot be avoided by reason of the establishment of the FWC in 2010egahg has

to be acknowledged, along with recent developments. The position of the NMW and
award rates relative to the WPI has improved over the five years to January 2017,
during which the WPI increased by 13.2% compared to a 14.2% increase in safety ne
wages; but there is still some way to go in regard to correcting the errors of the past.

As we saw in Chapter 3, the C10 wage rate is a better indicator of the impact of wage
increases on the low paid. Because of money, and not percentage, incedages b
awarded until 2010, the C10 rate lost substantial relativity to the WPI. By January
2016, the C10 rate had had increased by 55.4% compared to an increase of 69.4% in the
WPI. Had the C10 followed the WPI it would have been $833.80, $50.50 per week
higher than it was in January 2017. Had the C4 classification followed the WPI over
the same period, it would have been $1,074.30 per week, not $940.90 per week, with a
shortfall of $133.40 per week. As Table 1 has shown, the increases for higher paid
classifications were much less relative to the WPI. The most disadvantaged from our
examples in Table 1 are the modestly paid minimum vaggendent workers now on
$1,016.20per week: compared to the 69.4% increase in the WPI since January 2001,
the increas in their wage rate has been 45.2%. It cannot be said that any of this loss
has been offset by some advantage received by the low paid.

These comparisons raise the question of whether any classification should get any less
than the WPI. On whatbasis should higher income classifications not get the WPI
increases?The justification cannot be found in any claim that it was done in order to
give more to the lowest paid, because, as we have seen, the lowest paid have fallen
behind. In the followingparagraphs we take a closer look and discuss the reasons for

concluding that the WPI is conservative measure of national wages growth.

More on the nature and relevance of the Wage Price Index

538.

Our concern with the use of the WPI is not just about ¢tative numbers. There is a
fundamental point to be made about the nature and design of the WPI. In order to
develop this point it is necessary to say something about awards and the compilation of
the WPI. Our argument is that the WPI understates mneleveanges and that minimum
wages across all levels should move by more than the WPI
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540.

541.

We need to be clear about the differences between the award classifications and the
matters measured by the WPI. Award classifications are broadly drawn to enable a
rangeof work, within firms and across industries, to be performed within a particular
classification. Broadbanded classification structures were introduced in the early
1990s to replace narrowly defined work classifications that had too often imposed
limitations on enterprise flexibility and the ability of workers to acquire skills,
experience and enhanced promotional opportunities. Under these modern
classifications, work can change without the need-assify the worker into another

or a higher clasdgiation; i.e. work value increases may occur within a work
classification. A new worker may, for example, do more skilled work than his or her
predecessor, yet fall within the same wage classification. Work classifications are,
therefore, not static anchn accommodate change. If it were not so, the FWC would
need to constantly review, amend and extend many work classifications.

The WPI is about something different. It separates the static from the dynamic in work
classifications. The procedurerfine compilation of the WPI is set out in paragraph 8

of the Explanatory Notes &/age Price Index, Australia December 2014

"Price-determining characteristics of the jobs are fixed to ensure that changes in
these characteristics do not contribute towiadkex movements. The following
are examples of changes in probetermining characteristics which are not
reflected in index movements:
changes in the nature of work performed (e.g. different tasks or
responsibilities) ..."

The data used in the WPI is comed from surveys of employers, with particular
employers reporting over a period of time in respect of relevant aspects of their
businesses. This is how it is explained by the Australian Bureau of Statistics (ABS):

"9.4 Pure price movements are allowedcontribute to the ordinary time price.
These movements will include: those due to inflation; cost of living; enterprise or
agency agreements; award rises; minimum wage rises; individual contracts
(both formal and informal); and salary reviews.
9.5 Elements that are excluded from changes in the ordinary time price are those
that relate to changes in the quality or quantity of work performed. Quality
changes within a job can occur in a number of ways including:

changes in the level of performancelod occupant

changes in the age, grade or level of qualification of the occupant

changes in the duties required to perform the job.
A range of procedures have been developed to gtaljtyst the data collected to
ensure only pure price changes are oiflé in the indexes.
9.6 Only those jobs that exist in both the current and the previous quater (i
matched jobs) contribute to the index calculations. Jobs are matched by collecting
detailed job specifications and ensuring job occupants do not deviate from these
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specifications over time. When an employee moves out of the sampled job, the
WPI will continue to collect information about the job, rather than the employee."”
(Wage Price Index: Concepts, Sources and Metheds no. 6351.0.55.001,
Chapter 9)

The WPI seeks to measure changes in the price of labour in jobs that are unchanged
between ABS survey£hanges in wage levels are recorded, but where there has been a
substantial change in the work of the employee, the position in question is excluded
from the survey, as is the recording of any increase in wages for that employee. This
recording exercis@as nothing to do with the scope and extent of work classifications
and the particular question of whether there has been any change in the appropriate
work classification. An employee may drop out of the WPI sample even though he or
she would stay witm the work classification.

There is another fundamental point to be taken into account. The price of labour may
increase in the unchanged jobs because of, for example, an increase in the safety net
wage for safety nedlependent workers, an increase in ea@s a result of a new
collective bargain or because of individual manetated adjustments. The WPI is,
therefore, partly determined by the FWC; and past wage decisions are reflected in the
WPI to some extent. The limited increases in safety net hates had a depressive
effect on the WPI. The decisions of the tribunals during the past 16 years to disconnect
safety net wage increases from community wage movements have reduced the utility of
the WPI as a guide in setting those wages. If one waaotkdow what was happening

in the labour market in order to provide some guide for the setting of safety net rates, it
would be necessary to exclude safety net workers. The WPI, properly used, should
recognise the point that we made earlier in regard éoctmparability of AWOTE.
Extracting the part of the WPI index which is the product of safety net decisions would
give a higher figure for those who are not safety net workers.

As a measure of "pure price changes" the WPI is of limitedruseage setting and is
certainly not a measure that should operate as a ceiling, as it has tended to be treated by
the FWC. Rather it should be treated more as a floor, with a margin above it, in the
setting of wage increases. The figures demonstratentiay safety net workers have
found themselves very much below that "pure price" floor. When the WPI is adjusted
upwards to take account of the fact that it covers safety net workers, who have their
wages fixed by the FWC, the gap between safety netaatkshe price changes in the

rest of the labour market is even greater.
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