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Preface

Working Australia, 2016: wages, families and poverty is the product of a number of submissions made
to national minimum wage reviews over the past decade or so by the Australian Catholic Council for
Employment Relations (ACCER).

Minimum wage setting is one of the most important areas of Australian public policy. Decisions made
in the annual reviews have an immediate impact on the lives of the lowest paid workers and their
families and a wider impact on Australian society. Despite this, the issues and evidence considered
in wage reviews are little known in the broader community. To help promote wider knowledge of
these matters ACCER decided to change the format and presentation of its 2014 submission and to
publish a free of charge ebook incorporating the submission. This is the third annual book in the
series. It was first published in April 2016. This revised edition covers developments since that time.

This June 2016 edition of the book has 11 chapters and several appendices. Chapter 9 is ACCER's
March 2016 submission to the Annual Wage Review 2015-16. The manuscript of the first eight
chapters was attached to ACCER's submission when it was lodged with the Fair Work Commission.
A number of those chapters and chapter sections were relied upon in support of ACCER'’s claims for
wage increases.

Chapters 10 and 11 have been added since the April 2016 edition. Chapter 10 comprises further
submissions made by ACCER in April and May 2016. Chapter 11 is a response to the Fair Work
Commission's decision of 31 May 2016. We have also taken the opportunity to correct a small
number of minor editing and typographical errors.

We have maintained the basic structure of most of the chapters in earlier books (chapters 3 to 8)
along with substantial revision of chapters 1 and 2 in order to reflect developments in minimum wage
setting.

The book has been written in a way that requires no special familiarity with wage setting, with the
chapters being designed to build on each other. The chapters are largely self-contained so that they
may be read separately. Acronyms are introduced afresh in each chapter. Because the submission
is now at chapter 9, following the numbered paragraphs of the Attachment, the paragraph numbers in
chapter 9 commence at 801, so that, for example, paragraph 25 in the March 2016 submission is now
at paragraph 825.

We suggest that you read chapter 9 before reading the earlier chapters.

Our main message is that the wages safety net is failing to keep workers and their families out of
poverty and provide them with a standard of living that is appropriate by reference to contemporary
Australian living standards. We believe that there is widespread support for the principle that full time
work should be sufficient to keep families out of poverty, at the least, in the ordinary cases in which
working families find themselves. The real debate in wage setting is not about whether workers
should be protected against poverty (they should), but how we identify and use the relevant evidence;
and how we close the gap. That is why we have given close attention to the definitions and
measurement of poverty and to comparative living standards.

We also describe how the position of low paid workers and their families relative to Australian society
in general and to some particular sectors of it has deteriorated over the past 15 years. There is no
doubt about this. The important issue is why it has been allowed to happen over more than a decade
of enormous national economic growth, despite the Global Financial Crisis.

Our principal objective is to increase the National Minimum Wage (NMW) to the point where it can be
fairly described as a living wage. We argue that the wage rates for a large number of low paid award
work classifications do not provide a living wage. The relief of poverty and the addressing of the
needs of the neediest workers should have priority in minimum wage setting. Poverty and low living



standards should be targeted over successive wage cases. We propose that it be commenced in two
ways: by the awarding of uniform money increases (not percentage increases) to all award rates of
pay and the awarding of a greater increase in the NMW.

This year ACCER claimed an increase in the NMW of $25.10 per week, or 3.8%, and a uniform
increase of $19.00 in respect of the award rates of pay. At the trade-qualified C10 wage rate the
award claim amounts to an increase of 2.5%.

On 31 May 2016 the Fair Work Commission awarded a uniform increase of 2.4% to the NMW and all
award increases. The 2016 decision, like earlier decisions, failed to target poverty. The “one size fits
all” approach cannot target poverty and provide sufficient assistance to the neediest sections of the
Australian workforce.

Brian Lawrence
7 June 2016
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CHAPTER 1
WORKING AUSTRALIA, JANUARY 2001 TO JANUARY 2016

A.

1.

INTRODUCTION

This is the third in an annual series of ebooks based on submissions made by the Australian
Catholic Council for Employment Relations (ACCER) to annual wage reviews conducted by the
Fair Work Commission (FWC). The fundamental purpose of those submissions was to promote
the interests of low paid workers and their families. Most of what follows is assembled around
a number of issues raised by ACCER regarding increasing inequality and rising levels of
poverty in Australian working families.

The first ebook in the series was published in March 2014 as Working Australia, 2014: wages
families and poverty. We intend that the books will be of use to those who are interested in
wages policy and a range of associated public policy issues; and to Catholics who are
interested in the practical application of an important part of Catholic social doctrine. Because
of these broader purposes we have endeavoured to present the issues in a way that does not
require pre-existing knowledge of the subject matters. We have written the chapters as "stand-
alone" pieces, with, for example, acronyms reintroduced in each chapter.

Our basic format is a presentation of changes in minimum wages since 1 January 2001 and the
impact that they have had on low paid workers and their families. We have concentrated on
the events since the turn of the century because the new century started with a convenient
reference point; a package of taxation and family support measures that accompanied the
introduction of the Goods and Services Tax on 1 July 2000. That budgetary package was
widely debated in the course of the framing of the legislation. While it could not be said that
there was a national consensus on matters of detail, one of the main features of the new
system was an attempt to protect low income earners and their families from the effects of a
newly-introduced consumption tax.

We do not suggest that some golden age for workers and their families had been reached at
the turn of the century. As we will show, some disturbing trends were under way before that
time. Although our comparisons and commentary concentrate on the period 1 January 2001 to
1 January 2016, from time to time we present data within this period and from earlier periods.
Since 1 January 2001 the annual national wage reviews have been successively conducted by
the Australian Industrial Relations Commission (AIRC), the Australian Fair Pay Commission
(AFPC) and the Fair Work Commission (FWC), previously known as Fair Work Australia. The
national legislation under which each of these tribunals was established and operated has been
contentious in some respects; and the most contentious was the Work Choices legislation of
2005, under which the AFPC operated. That legislation was replaced by the Fair Work Act
2009, under which the FWC operates. One of the stated objects of the current legislation is to
promote social inclusion and a key provision is the obligation of the FWC to set a “safety net of
fair minimum wages” by taking into account, among other matters, “relative living standards and

the needs of the low paid”; section 284(1).
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Our principal focus is on those low paid workers, and their families, who are unable to bargain
for higher wages than the safety net wages set by the National Minimum Wage (NMW), now at
$656.90 per week, and by the safety net wages set by awards for low paid work classifications;
but we are also concerned about the plight of those workers who cannot bargain for a wage
that enables them and their families to live in dignity. About one-fifth of Australian workers only
receive the minimum wage rates set by law. They may be described as "award only", "award-
reliant”, "safety net" or "safety net-dependent", workers. There are many low paid workers who
are able to bargain individually or collectively (though their unions) for better wages and other
terms and conditions of employment. In some cases safety net wage rates are very influential
in the agreements struck; but some sectors operate independently of safety net wage rates and
deliver wage outcomes considerably higher than the prescribed minimum wage rates.

The welfare of families in the modern world is intimately bound with questions about work,
wages and governmental policies, all of which are interconnected. We need to address the
economic foundations of family life, with particular reference to widespread poverty among
families. Poverty is a threat to families, both in the ability of men and women to prepare for
family life and in their ability to sustain a nurturing environment for their children. Children
disadvantaged by poverty are most likely to carry their burdens into adult life and into the lives
of their own children.

Poverty matters and wage decisions affect child poverty

8.

10.

In commenting on the personal and social impact of child poverty the UNICEF Innocenti
Research Centre has written of

“...the evidence for the close association between child poverty and a long list of
individual and social risks — from impaired cognitive development to increased
behavioural difficulties, from poorer physical health to underachievement in school, from
lowered skills and aspirations to higher risks of welfare dependency, from greater
likelihood of teenage pregnancy to the increased probability of drug and alcohol abuse.
That there are many exceptions — many children grow up in economically poor families
who do not fall into any of these categories — does not alter the fact that poverty in
childhood is closely and consistently associated with measurable disadvantage both for
individuals and for the societies in which they live.” (Measuring Child Poverty: New
league tables of child poverty in the world’s rich countries, Innocenti Report Card 10,
UNICEF Innocenti Research Centre, 2012, page 4)
We know that employment in work which pays a decent wage will promote the proper care of
children, the stability of families, social inclusion and social cohesion. The impact that wage
policies have on families, and on children in particular, is one that cannot be ignored or glossed
over in wage review decisions. Regrettably, this has been the case.
Better wages and other conditions of employment are necessary if we are to deal with the
unacceptable degree of family and social dysfunction that we now have in Australia. This goal
is complementary to, and not inconsistent with, prudential economic management and the
strengthening of employment opportunities. Inequality, social exclusion and social dislocation
have economic costs (including opportunity costs) that need to be considered. We are not
dealing with impersonal "labour markets" producing some claimed "optimal" allocation of

resources, if only because so many come to the market disadvantaged. The labour market will
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reflect inequalities, not cure them. More importantly, people deserve more than this. Policies
that reflect and enhance human dignity and the social participation of all groups have to be the
goal of good public policy. There is room for debate about matters of detail and competing

economic views, but the debate should be within that context.

No child need live in poverty

11.

In a policy speech during an election campaign in the 1980s the former Prime Minister Bob
Hawke famously said "By 1990 no child will live in poverty". He later commented that he might
have said "No child need live in poverty". Children live in poverty for various reasons. Public
institutions, such as the FWC, have to address issues such as poverty when they arise within
the scope of their statutory responsibilities. A wage setting tribunal is not "an anti-poverty
commission”, as such, but it does have an obligation to set a wage that will provide for
families and keep them out of poverty in the ordinary and expected cases. We argue that, in
contemporary Australia; those cases must include couple and sole parent families with two
dependent children. The FWC has an obligation to ensure that, in these ordinary

circumstances, no child in a working family need live in poverty.

Inequality matters

12.

13.

14.

15.

Inequality impacts on the poor; not just on their capacity to provide food, clothing and shelter,
but on their ability to participate in society. Wages have an economic value and a social value.
Wages have a social value because they enable workers and their families to participate in
their societies and realise their human potential. Social exclusion destroys that opportunity.
Inequality matters to society when people are too poor to participate in the ordinary life of the
community and when excessive wealth delivers unreasonable social, economic and political
power to the few. This book deals with issues concerning the poor and their increasing
disconnection with the middle of the Australian community. It does not deal with the very
wealthy and the increasing disconnection in incomes and wealth between them and “middle
Australia”, but it must be noted that favourable tax and welfare arrangements for high income
earners must limit the capacity of government and the community to support the poor and
others in need.

The stated object of the Fair Work Act 2009 is "...to provide a balanced framework for
cooperative workplace relations that promotes national economic prosperity and social
inclusion for all Australians...”

A precondition for social inclusion is a decent wage and a wage that takes into account the
needs of workers with family responsibilities. The NMW and other low wage rates have
become poverty wages for low income working families, and the cause of social exclusion. The

surest way out of poverty is a job that pays a decent wage.

The single person benchmark

16.

Our advocacy for low paid workers and their families received a major setback in 2014. In its
June 2014 Annual Wage Review decision the FWC decided that the "appropriate reference

household for the purposes of setting minimum wages is the single person household”;
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17.

18.

19.

20.

21.

22.

Annual Wage Review 2013-14, Decision [2014] FWCFB 3500 (June 2014 decision), at
paragraphs 38, 365 and 373.

This was the first time in more than a century of minimum wage setting in Australia that an
industrial tribunal decided that minimum wages should be set on that basis, thereby
excluding considerations of the needs of workers with family responsibilities. The FWC gave
no indication to the parties that it was contemplating making a decision to adopt the single
worker criterion and gave no reason for the change. It will be apparent from what follows in this
and the following chapters that this was very unfair to workers and their families.

Despite the lack of reasons for the decision to adopt the single person benchmark, it is
apparent that the FWC was not acting on a belief that the legislation provided that wages must
be set by reference to the single person household, but because it had made a policy decision
to adopt that criterion. The apparent intended consequence of the decision was to transfer to
the Commonwealth Government the total responsibility for the support of the dependants of low
paid workers.

Our submission for the Annual Wage Review 2014-15 argued that the use of the single
person criterion was contrary to law and was inconsistent with established human rights and
Australian wage setting precedents. The principal contentions were that the legislation
‘requires the FWC to take into account the living standards and needs of the low paid with
family responsibilities” and that “the establishing and maintaining of a safety net minimum
wage ... without taking into account the living standards and the needs of the low paid with
family responsibilities would be contrary to law”. The arguments and the FWC’s response are
discussed in Chapter 2, at sections D and E.

ACCER’s submissions on the single person criterion were successful, but were not the subject
of any analysis by the FWC of the issues raised or any insight into the basis for the 2014 and
the reasons for the change in 2015. After referring to ACCER’s submissions the FWC simply
stated that it “is bound to take into account relative living standards and the needs of the low
paid without limitation”; see [2015] FWCFB 3500 (June 2015 decision), paragraphs 140 to 143.
This effectively disposed of the single person household benchmark that was articulated in the
June 2014 decision: the FWC has accepted that it has to take into account the needs of
workers with family responsibilities and that it would be contrary to the Fair Work Act not to do
Ss0.

The FWC, nevertheless, saw a role for the single-person reference household: as the
“appropriate reference household” for identifying a “starting point” for the “assessment of
relative living standards and needs”, including “the relative living standards and needs of
other types of families, including single-income families”; see June 2015 decision, paragraph
377. It said that it would “take into account the combined effects of changes in minimum
wages and the tax-transfer system on the needs of other low-paid household types, including
those with dependent children”. This is to be contrasted with the June 2014 formulation when
the consideration of changes in family-specific transfers was ruled out.

Starting with an analysis of the single person may be operationally useful in inquiring into
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changes in, and the levels of, relevant variables and providing a basis for the consideration of
a wider range of variables. However, as we explain in our discussion of the June 2015
decision, in Chapter 2D, there is reason to believe that the purpose of_the inquiries proposed
by the FWC may be to provide a decent standard of living to single workers and merely to
provide workers with family responsibilities with a standard of living that is free from poverty.
If this is what the FWC proposes it would be a matter of substantial importance in the

operation of a system designed to provide a fair safety net of minimum wages.

Family payments cut and more are threatened

23.

24,

25,

26.

Over the past four decades the wage packets of Australian workers with family responsibilities
have been supplemented by rising levels of family support through a range of family payments.
The respective contributions of the wage packet and the public purse to family welfare have
changed markedly. At January 2016 the weekly disposable income of an NMW-dependent
single breadwinner couple family with two children (aged 8 and 12, with one in primary school
and the other in secondary school) in private rental housing was $980.73 per week, of which
$386.98, or 39.5%, came from the public purse; see Table 28 in Chapter 8. By contrast, in
1973, the public purse contributed 7.7%; see Table 11 in Chapter 5.
Although substantial, family payments are insufficient to support low paid workers with family
responsibilities. They are not intended to remove the need for the wage packet to provide
substantial family support. Furthermore, the current and prospective circumstances of the
Commonwealth's fiscal position will not permit it to provide the full support of a worker’s
dependants.
The Commonwealth Government also takes the view that the transfers are for the partial
support of families. Just three weeks before the decision by the FWC to adopt the single
person criterion, the Treasurer, Mr Hockey, said in his Budget Speech on 13 May 2014

"Unlike pensions, which are an income replacement payment, family payments are an

income supplement to help with some of the costs of raising a family." (Emphasis added)
The May 2014 and May 2015 Budgets contained various measures to reduce the amount of
transfers to low and middle income families. Some measures have been passed. The
Schoolkids Bonus will be discontinued at the end of 2016. In the case of a family with a child at
primary school and another at secondary school, the consequential loss will be $24.65 per
week. At the end of 2015 the Government was able to secure the passage of legislation to
remove from single breadwinner couple parent families the ability to receive Family Tax Benefit,
Part B (FTB B) once their youngest child turns 13. This change will cause many families to
lose $60.20 per week during the time that the child remains at secondary school. At the end of
March 2016 a Bill to reduce the rate of Family Tax Benefit, Part A (FTB A) and to make further
changes to FTB B payments for all recipients was before the Senate. We refer to these
matters in more detail at section E of this chapter. The effect of these proposed changes would
be to cut the family payments to families with two children by at least $24.55 per week when

fully implemented in July 2018. This would come on top of the loss of the Schoolkids Bonus

WORKING AUSTRALIA, JANUARY 2001 TO JANUARY 2016 6



27.

28.

29.

30.

31.

32.

and the losses suffered by families where the youngest child has turned 13. Cuts of this
magnitude are unprecedented.

While the fate of the pending Bill is unclear, we know that over the next few years family
transfers will comprise a smaller proportion of the disposable incomes of many Australian
families, thereby reversing a trend of the past four decades. This will have substantial
consequences for living standards and minimum wage decisions. The strengthening of the
social safety net through increases in family payments over the past four decades has
constrained wage increases. The reversal of that trend means that the wages safety net will

have more work to do if living standards are to be maintained and improved

15 YEARS OF INCREASING AFFLUENCE AND POVERTY

The last 15 years have presented the best of economic times and, at a time, threatened the
worst economic circumstances since the Great Depression. As it turned out, the Australian
economy remained strong despite the Global Financial Crisis and the continuing global
economic uncertainty. There are currently clouds on the economic horizon, but the Australian
economy remains relatively strong.

One measure of the increase in national wealth over this period is the increase in average
wages: for example, over the 15 years Average Weekly Ordinary Time Earnings (AWOTE),
increased by 87.7% (see Table 10 in Chapter 5), while the rate of inflation measured by the
Consumer Price Index (CPI) increased by only 48.3% (see Table 1 in Chapter 3). In the two
years to November 2015 the rate of increase in the growing gap between the two has slowed.
In that period AWOTE increased by 4.3%, while over a similar period (December 2013 to
December 2015) the CPI increased by 3.4% (see Tables 1 in Chapter 3 and Table 10 in
Chapter 5).

The broad economic growth over the past 15 years has, however, masked some serious
counter-trends. Despite good national figures, many low paid workers and their families have
fallen below, or closer to, rising poverty lines.

Compared to the rest of the workforce, all safety net workers are relatively worse off in 2016
compared to 2001. This is reflected in, for example, the position of low income workers relative
to their poverty lines. Since 2001 poverty lines have increased at a greater rate than the
disposable incomes of low income safety net-dependent families, reflecting lower living
standards and increasing numbers falling into poverty.

As measured by the 60% relative poverty line, the changes were dramatic. Over the 12 years
from January 2004, the NMW-dependent family of a couple and two children referred to in
paragraph 23 fell further below the poverty line: from 3.3% below to 11.0% below; and in
January 2016 they had a poverty gap of $121.58 per week. Many more families fell below the
poverty line. Even trade-qualified workers on the widely-used C10 wage classification, whose
pay we would have assumed could support a family of four (of the same kind as the NMW-

dependent family), saw their family’s position fall from 7.6% above the poverty line in January

WORKING AUSTRALIA, JANUARY 2001 TO JANUARY 2016 7



33.

34.

35.

36.

2004 to 3.9% below the poverty line in January 2016, with a poverty gap of $42.48 per week;
see Chapter 8C, at Figure 3.

This decline in living standards has been the result of falling relative wages. The deterioration
in the economic position of these families would have been worse but for increased family
payments. This is apparent when we compare their changes with the change in the position of
single workers. Over the same period, January 2004 to January 2016, the single NMW-
dependent worker's margin over poverty fell from 26.0% to 13.1% and at the C10 level the
single person's margin fell from 48.3% to 27.8%; see Chapter 8, Tables 27, 28 and 30. These
are dramatic changes and they require close attention.

These figures demonstrate a very concerning change in circumstances for those workers and
their families who depend on the decisions of minimum wage tribunals for their ability to live at
a decent standard of living.

The figures also demonstrate that we have increasing poverty because we have not had a fair
and balanced distribution of the benefits of economic growth. Safety net minimum wages are
not meant to simply mimic rising average wages across the broader labour market, but a
substantial and increasing disconnection between safety net wages and general wage levels is
unfair and unjust and deprives many workers of a fair opportunity to live a decent life by the
standards of the broader community.

A clear message from our review of the changes since 2001 is that there has been growing
inequality between safety net-dependent workers and society as a whole. Growing inequality
was not inevitable, nor was it needed for the overall national economic growth since 2001. It
has been the result of conscious, but unarticulated, decisions of wage setting tribunals.
Increasing inequality may not have been chosen as a policy objective, but it was allowed to

happen for reasons that have not been explained.

Measuring poverty and needs

37.

38.

Advocacy for a society that pays decent wages and provides a standard of living that is worthy
of human dignity requires the production of two fundamental measures: we have to measure,
as best we can, the required living standard and quantify the wage required for that standard.

In doing so, there are two basic issues to be considered. First, we have to identify the workers
and families who are to be given protection. Compliance with generally expressed human
rights and statutory rights requires that the decisions made and the measures introduced are
reasonable and proportionate to those rights. The protection provided by the minimum wage
does not have to extend to the unusual cases, such as the worker with nine children. Unusual
and extraordinary situations do not need to be covered, but the ordinary and expected, i.e.
those that are reasonable and proportionate, need to be covered. The ordinary and expected
criterion would include, at least, single breadwinner couple parent families with two children,
sole parent families with two children and single workers. A wage should be sufficient for all
three, and the wage needed for one of these groups, particularly the single person, should not

compromise the right of the others to a sufficient wage.
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42.

The second basic issue concerns the standard of living to be provided through the minimum
wage, supplemented by government payments. The standard of living to be provided may be
expressed in various ways: a decent standard, a basic acceptable standard of living, a standard
of living that enables people to live in dignity, a standard of living that protects workers and their
families from poverty, a standard of living that is in excess of poverty. We need to be clear
about the standard: there is a difference between, for example, a decent standard of living and
one that merely protects against poverty. All of these terms require judgments to be made on
the basis of evidence about relative living standards and the needs of workers and their families
and the costs incurred in meeting those needs; and the work to be done by the wage packet
after taking into account taxes and transfers.
In 2015 the FWC said: “The "assessment of the needs of the low paid requires an examination
of the extent to which low-paid workers are able to purchase the essentials for a 'decent
standard of living' and to engage in community life, assessed in the context of contemporary
norms"; June 2015 decision, paragraph 310. This is a useful summary of the various
formulations of living standards that should be provided.
Poverty, which can be defined as an inability to buy the material resources required to meet
basic needs, is implicitly or explicitly part of all of these formulations. Having workers and their
families merely left with enough to meet basic needs, i.e. merely sitting on the poverty line,
would be inadequate. They are entitled to something more. In 2013 the FWC said, in a
sentence that has been repeated in the June 2014 and June 2015 decisions (at paragraphs
323 and 383, respectively), that workers have a reasonable expectation of a standard of living
in excess of poverty:

“Those in full-time employment can reasonably expect a standard of living that exceeds

poverty levels.” (Annual Wage Review 2012-13, decision, [2013] FWCFB 4000 (June

2013 decision), paragraph 33.)
Each of these extracts from the FWC’s decisions begs an important question. “Which low paid
workers are to be supported so that they can purchase the essentials for a decent standard of
living for themselves and their families?” “Which workers in full time employment can
reasonably expect a standard of living for themselves and their families that exceeds poverty
levels?” This is why we need to be clear about the workers and families who are to be given
protection through the wages system. Save for its short-lived adoption of the single person
criterion in 2014, the FWC has given no indication of its own views on the answers to these

guestions.

Measuring poverty

43.

Australia does not have a generally accepted poverty line that is based on research and
judgments about the actual needs and costs of families if they are to avoid falling into poverty.
Yet much public discussion in Australia about the adequacy of wages and social security
payments is conducted by reference to poverty. There is some very good budget standards

research published by the Social Policy Research Centre at the University of New South
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45,

46.

47.

48.

Wales, but it is based on research carried out in the mid-1990s and is not specifically designed
to measure poverty. We return to this research in Chapter 7D.

In 2008 the AFPC, which was then the national wage setting tribunal, published relative poverty
lines for a range of households, comparing them to the disposable incomes, through wages
and transfers, received by members of those households. The poverty lines were set at 60% of
national median equivalised household disposable income (MEDHI). This practice has been
continued over the succeeding years and updated figures are published by the FWC in its
Statistical Report series. The FWC has referred to this measure as the conventional measure
of poverty; see the June 2013 decision, at paragraph 33 and the June 2014 decision, at
paragraph 399.

The first step in setting a relative poverty line is the measurement of MEDHI. The 60% relative
poverty line is simply 60% of MEDHI. Changes in poverty lines can be measured over time and
plotted on a graph once we measure changes in MEDHI. In Australia, the relevant data on
disposable incomes is collected by the Australian Bureau of Statistics in accordance with
internationally recognised standards. The relative poverty line for each kind of household is
based on internationally recognised equivalence scales. The poverty line for the family of two
adults and two children is 2.1 times the single person’s poverty line and the poverty line for the
sole parent family with two children is 1.6 times the single person’s poverty line.

Relative poverty lines do not measure actual needs, but, as poverty is a relative concept to be
determined in an economic context, they have been widely used. The 60% of median relative
poverty line is widely used in Europe, but the OECD’s main relative measure of poverty is the
50% of median. There is no a priori reason for accepting either the 50% or the 60% relative
poverty lines, or any percentage in between. Each has to be tested against experience and
relevant research. Research such as the budget standards research can assist us in placing
the poverty line somewhere between the two, so that it will be adjusted over time in line with
movements in MEDHI. One way of dealing with this issue is to treat the 60% relative poverty
line as being a line where a household is "at risk of poverty” (as some do), with the 50% relative
poverty line being the “deep poverty line” for the household.

Relative poverty lines are also an important tool in the setting on wage rates with reference to
relative living standards, as the FWC is required to do under Australian legislation, because
they enable the positioning of various income groups relative to each other and to the
community’s median income. They enable, for example, the positioning of low income
households relative to households which rely on unemployment benefits or pensions

Two points of reference on this issue are provided by the position of pensioners relative to
MEDHI and to their poverty lines. In 2009 pensions were set on the basis that they would
provide a basic acceptable standard of living (see Chapter 6C). In January 2016 couple
pensioners were at 54.7% of MEDHI and 5.3 percentage points below their 60% relative
poverty line. Single pensioners were a little better off, at 57.1% of MEDHI and 2.9 percentage
points below the 60% relative poverty line; see Chapter 8, Table 34. In Chapter 8D we argue

that, after taking into account the costs of work for the working family and the fringe benefits
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50.
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52.

53.

available to pensioners, these pensioners have a higher standard of living than the low paid
working families.

ACCER has argued that, because working families should have a margin over poverty, the
60% of median relative poverty line, which is 60% of MEDHI, is the most appropriate measure
for understanding needs and the setting of wage levels in the absence of research suggesting
another percentage or range of percentages. It is, we submit, also an approximation of the
money that is needed to enable low-paid workers “to purchase the essentials for a 'decent
standard of living' and to engage in community life, assessed in the context of contemporary
norms”, to use the words of the FWC at paragraph 310 of the June 2015 decision. It is the best
approximation that we have to what is needed for a decent, or basic acceptable, standard of
living for wage-dependent families, where the costs of work and a reward for work are taken
into account.

One of the shortcomings of the OECD equivalence scales is that they do not take into account
the costs of work incurred by various kinds of households. This is apparent when comparing
the relative poverty positions of sole parent and couple parent families. Under current
provisions the family payments made to sole parent and couple parent families are the same
where they have the same number of children and the children are of the same age (see
Chapter 6B). Applying the OECD equivalence scales, in January 2016 the sole parent family
was 16.0% above the poverty line, compared to the family of four being 12.0% below the
poverty line (see the FWC’s Statistical Report 18 March 2016, Table 8.2). The Statistical
Report even has this sole parent family at a higher standard of living than the single worker,
who is 13% above the poverty line.

In addition to the personal costs of work (clothing, transport, etc), the equivalence scales do not
take into account the childcare costs which must be borne by the sole parent. Even with
government subsidies, childcare expenses can drive sole parents into poverty and/or into
inadequate childcare arrangements. This is exacerbated by the fact that many sole parents are
unable to find sufficient hours of work and, when they do, some of the work is inconsistent with
the proper care of their children. The FWC'’s figures in the Statistical Report assume that sole
parents work 38 hours per week and that childcare is costless. The figures would mislead an
insufficiently informed reader to believe that sole parents in full time employment are doing very
well.

The major causes of poverty among sole parent families are: inadequate employment
opportunities, high childcare costs, low wage rates and insufficient income support payments.
The Australian Census of 2011 showed that among low income sole parent families, with two
children and receiving less than $800.00 per week, only 9.9% were employed full time; see
Chapter 8, Table 36.

A DECENT WAGE IS A HUMAN RIGHT

The modern antecedents of the recognised right of workers to a decent wage and a decent

standard of living for themselves and their families are to be found in the living wage campaigns
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58.

in industrialising countries in the late nineteenth and early twentieth centuries. We return to this
development in Chapter 2A. The living wage principle articulated in those campaigns came to
be the guiding principle for important developments in minimum wage legislation and an
understanding of inherent human rights.
The living wage principle is reflected in the Universal Declaration of Human Rights
(Declaration), which was adopted by the General Assembly of the United Nations in December
1948. The Declaration recognises that everyone who works has:
“... the right to just and favourable remuneration ensuring for himself and his family an
existence worthy of human dignity, and supplemented, if necessary, by other means of
social protection” (Article 23(3)).
The Declaration did not impose specific obligations on members of the United Nations. The
instrument that gives effect to the wages part of the Declaration and a nhumber of the other
rights declared in 1948 is the United Nations’ International Covenant on Economic, Social and
Cultural Rights (Covenant), which was adopted in 1966 and subsequently adopted by
Australia. The Covenant recognises a universal right:
“...to the enjoyment of just and favourable conditions of work which ensure, in
particular: ... Remuneration which provides all workers, as a minimum, with ... Fair
wages and... A decent living for themselves and their families.” (Article 7(a)).
On 10 May 1944, the International Labour Organisation (ILO) adopted a declaration which
included the objective of promoting “policies in regard to wages and earnings, hours and other
conditions of work calculated to ensure a just share of the fruits of progress to all, and a
minimum living wage to all employed and in need of such protection.”; see Declaration
concerning the aims and purposes of the International Labour Organisation, Article Ill (d). The
living wage not only informed the ILO’s decision, but would have had a major role in the
formulation of the wages aspect of the Declaration when it was adopted by the United Nations
General Assembly in December 1948.
The recognition of these rights necessarily involves the recognition of the need for workers to
support their families. When the Declaration declares the right of workers to an existence
worthy of human dignity, it is recognising a right of those who depend on workers to share in
that fundamental right. In 1945, when close attention was being given to the nature and
articulation of human rights following the catharsis of World War I, a conference of the ILO
adopted a resolution concerning the protection of children and young persons. The
resolution provided that:
“[all necessary measure should be taken] to assure the material well-being of children
and young persons by...the provision of a living wage for all employed persons
sufficient to maintain the family at an adequate standard of living” (Resolution
concerning the Protection of children and young workers, 4 November 1945,

paragraph 5(b)).

The living wage identified in that resolution was a wage that would maintain the family at an

adequate standard of living.
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The Declaration and the Covenant, like the living wage principle, do not provide a fixed formula
that will apply to all economies and societies. The practical application of these human rights
requires the proper consideration of a range of factors, personal and community, social and
economic. These rights have to be applied in a way that is reasonable and proportionate.

The International Labour Organisation's Minimum Wage Fixing Convention, 1970, which
Australia has ratified, brings together a range of factors that need to be considered:

“The elements to be taken into consideration in determining the level of minimum
wages shall, so far as possible and appropriate in relation to national practice and
conditions, include--

(a) the needs of workers and their families, taking into account the general
level of wages in the country, the cost of living, social security benefits, and
the relative living standards of other social groups;

(b) economic factors, including the requirements of economic development,
levels of productivity and the desirability of attaining and maintaining a high
level of employment.”

The object of the Fair Work Act includes the provision of “a balanced framework for cooperative
and productive workplace relations that promotes national economic prosperity and social
inclusion for all Australians by [among others] providing workplace relations laws that are fair to
working Australians, are flexible for businesses, promote productivity and economic growth for
Australia’s future economic prosperity and take into account Australia’s international labour
obligations”; section 3.

The wage setting provisions in the Fair Work Act 2009 are consistent with the Australian human
rights obligations, including its labour obligations. Furthermore, the object of social inclusion is
consistent with common and fundamental themes in international human rights instruments:
human dignity and the promotion of the common good. The promotion of the common good
requires laws, social structures and regulatory decisions that promote the development and
social participation of all citizens.

Wages have a social value. The connection between the social value of wages and justice in
the application of fundamental rights is highlighted in the following discussion of basic justice in
a Pastoral Letter issued in 1986 by the National Conference of Catholic Bishops of the United

States:

"Basic justice demands the establishment of minimum levels of participation in the
life of the human community for all persons. The ultimate injustice is for a person or
group to be treated actively or abandoned passively as if they were non members
of the human race. To treat people this way is effectively to say they simply do
not count as human beings. This can take many forms, all of which can be described
as varieties of marginalization, or exclusion from social life... These patterns of
exclusion are created by free human beings. In this sense they can be called
forms of social sin. Acquiescence in them or failure to correct them when it is
possible to do so is a sinful dereliction of Christian duty.

Recent Catholic social thought regards the task of overcoming these patterns of
exclusion and powerlessness as a most basic demand of justice. Stated positively,
justice demands that social institutions be ordered in a way that guarantees all
persons the ability to participate actively in the economic, political, and cultural life of
society. The level of participation may legitimately be greater for some persons than
for others, but there is a basic level of access that must be made available to all.
Such participation is an essential expression of the social nature of human beings
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and their communitarian vocation. (Economic Justice for All, 1986, paragraphs 77-8,
footnotes omitted, italics in original.)

The right to social participation that was highlighted by the bishops in 1986 is recognised in the
importance that the Fair Work Act attaches to social inclusion. The object of social inclusion
calls attention to the requirement to promote the ability of workers and their families to live in
dignity and participate in society. This is a measure by which the FWC’s decisions should be
judged.

Australia’s international obligations require that proper account be taken of the position of
workers with family responsibilities so as to provide workers and their families with a decent
standard of living having regard to a range of social and economic factors. The worker with
family responsibilities is protected by the minimum wage system even though some workers do
not have family responsibilities. The fact that some workers do not have family responsibilities
does not qualify or limit the right of workers with family responsibilities to a decent wage.

The wage that is sufficient for workers with family responsibilities will be more than the wage
that is needed to provide a similar standard of living for workers without family responsibilities.
In practice, the gap between the two will be reduced by family payments made by
governments. Unless family payments cover the full costs of dependants, minimum wages that
are set in conformity with these recognised rights will have a component for family support and,
of necessity, the worker without family responsibilities will have a degree of “overcompensation”
in his or her wage packet. If this overcompensation is unacceptable, the answer is not to
penalise the poor by reducing wage levels, but to make changes through the tax/transfer
system that limit or remove the need for that overcompensation.

Generally expressed human rights, such as those found in the Declaration and the Covenant in
regard to wages and the rights of workers have to be applied in a variety of circumstances,
taking into account a range of factors. The test for compliance of domestic legislation with
human rights obligations is whether the domestic legislation is a reasonable and proportionate
measure having regard to the terms of the human right. Similarly, the exercise by tribunals of
generally expressed powers, such as the setting of a safety net of fair minimum wages, as is
required of the FWC, needs to be reasonable and proportionate to the power conferred. The
right that is recognised does not extend to the setting of a minimum wage that is required in
exceptional cases, such as the setting of a wage that would be needed to support a family with
nine children.

The practical questions to be asked in giving effect to the right recognised in the Covenant to a
wage that enables the worker and the worker’s family to have a decent living are similar to
those raised in the previous section in regard to decision making under the terms of the Fair
Work Act. Which workers with family responsibilities are to be supported by a wage that
provides a decent standard of living for themselves and their families? Which families are to be
supported through minimum wages so that they can live in dignity?

A reasonable and proportionate response to the human right and to the statutory provision
should cover the ordinary and expected circumstances in which workers live. These

circumstances would include, and not be limited to, the circumstances of couple parent families
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71.
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with two children and sole parent families with two children. Single persons would, of course,
fall into the ordinary and expected test. Couples and sole parents with one child would not be
excluded, but given that their needs are typically less than families with two children, the
guestion of wage adequacy focuses on families with two children. A minimum wage should be

sufficient for all within the expected and ordinary category.

THE FWC’S FAILURE TO ADDRESS POVERTY IN FAMILIES

ACCER's principal purpose for participating in annual wage reviews has been to promote the
interests of low income workers and their families. It has argued over the years that the NMW
is manifestly inadequate. As the poverty data referred to in the section B demonstrates, the
position of low income workers has deteriorated over this period. The experience of the Work
Choices years (discussed in Chapter 3A) meant that we welcomed the enactment of the Fair
Work Act 2009. From the annual wage review in 2010 we urged the FWC, then known as Fair
Work Australia, to pay special regard to the position of low paid workers with family
responsibilities.

Despite evidence of workers on the lowest wage rates living in poverty and having the greatest
need for a wage increase, the tribunal has awarded the same wage increases to all
classifications. The $26.00 per week increase in 2010 did have the effect of delivering a little
more in percentage terms to the low paid, but the uniform percentage increases awarded in
each year since 2011 demonstrated that no priority was being given to addressing poverty
among low income workers.

In the Annual Wage Review 2011-12, Decision (June 2012 decision) poverty was hot
mentioned, even though substantial submissions were put to the FWC about poverty.

In its 2013 submissions ACCER argued that the wage decisions under the Fair Work Act had
failed low income workers:

"...we have now concluded that the Fair Work Act 2009 has failed to achieve fair
outcomes for low paid workers and their families: we argue that the Fair Work Act has
failed workers employed on or near the rate set by the National Minimum Wage and that
it has not reformed the minimum wage setting so as to overcome the systemic unfairness
that has been evident since 2000 and earlier." (ACCER submission, March 2013, page
4)

In the subsequent June 2013 decision there was a substantial change in the text, with particular
reference being made to poverty and the obligation on the tribunal to take into account "the

needs of the low paid". The FWC said:

“We accept the point that if the low paid are forced to live in poverty then their needs are
not being met. We also accept that our consideration of the needs of the low paid is not
limited to those in poverty, as conventionally measured. Those in full-time employment
can reasonably expect a standard of living that exceeds poverty levels.” (Paragraph 33)

Needs include the need not to live in poverty

75.

The first sentence in this passage has an identifiable provenance. In the 2003 national wage
review by the AIRC, ACCER’s advocate, Frank Costigan QC, put and developed an argument

that the needs of the low paid were not being met if workers were being left in poverty. ACCER
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repeated his point and argument over the years without a response until 2013, while the
position of low income families worsened.

We were happy to see this passage in the June 2013 decision, but it failed to have any
practical effect. One would expect that poverty would be considered and tackled as a priority;
especially when the FWC, in referring to research on the risk and profile of poverty among full
time and part time employees, said: "Low-paid employment appears to contribute more to the
total numbers in poverty than does unemployment" (paragraph 408) and, in reference to its own
research on the 60% relative poverty threshold, said that "single earner couples, with and
without children,...had disposable incomes near to or even below the threshold" (paragraph
411).

The 2.6% wage increase awarded in 2013 was the same for high paid and low paid
classifications. Poverty was not targeted and no special recognition was given to the needs of
the low paid and their declining position relative to the rest of the community. Many were left in
poverty and the prospect of achieving "a standard of living that exceeds poverty levels" (the
FWC's own words) was just as far away as it was when the FWC did not even mention poverty
in 2012.

In 2014 a uniform increase of 3.0% was awarded and the single person criterion for wage
setting was adopted in the full knowledge of widespread poverty among wage-dependent
families and that their position had worsened, for example:

"Single-earner families that receive the NMW or a low award rate have had declines in
their equivalent real disposable income, to the point where today a couple with two
children would be in poverty as conventionally measured. Households that rely on
earnings as their principal source of income comprise about one-third of all families
below a 60 per cent median poverty line." (June 2014 decision, paragraph 399, emphasis
added.)

The references in the second sentence of the foregoing extract from the June 2013 decision
and in the passage just quoted from the June 2014 decision to the conventional measure of

poverty are references to the 60% relative poverty line which we discussed in section B and will

return to in Chapter 8.

The reasonable expectation of a standard of living in excess of poverty

80.

The final sentence in the foregoing passage from the 2013 decision, that those in full-time
employment can reasonably expect a standard of living that exceeds poverty levels, is
important because it holds out the prospect of workers having a standard of living that will lift
them out of poverty through the operation of the minimum wages system. A similar passage
appeared in the June 2014 decision: "We also accept that those in full-time employment can
reasonably expect a standard of living that exceeds poverty levels" (June 2014 decision,
paragraph 323). The adoption of the single person criterion in the same decision of June 2014
formulation was tantamount to inserting the "single person" into the passage. The final
sentence also appears in the June 2015 decision: “We accept that if the low paid are forced to
live in poverty then their needs are not being met and that those in full-time employment can

reasonably expect a standard of living that exceeds poverty levels” (paragraph 383).
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These passages prompt the kind of question referred to earlier in this chapter concerning
human rights: which full time workers, and their families, can reasonably expect a standard of
living that exceeds poverty levels? The question was not answered in 2013. In 2014 it was
implicitly answered as a result of the decision to adopt the single person household criterion for
wage setting: under that test only full time single workers could expect a standard of living in
excess of poverty. In 2015 the question was not answered once the FWC abandoned the 2014
criterion.  After six decisions under the Fair Work Act, we still have no answer to this
fundamental issue, nor have ae had any serious discussion of it.

Once we take into account the needs of workers with family responsibilities, as we should, the
guestion of which workers can reasonably expect a standard of living in excess of poverty
levels is a vitally important one, not only for the Australian legislation, but also for the
application of internationally recognised human rights concerning wages and living standards

which we discussed in section C of this chapter.

ACCER's claims for increases that target poverty rejected by FWC

83.

84.

85.

In each of its claims from 2012 to 2015 ACCER asked for an extra increase of $10.00 per week
in the NMW as a very modest first step for those in most need. Each year it foreshadowed
further "bottom up" claims working towards, at least, the base rate for cleaners, which is
currently $44.70 per week above the NMW. Families on higher award rates were living in
poverty and the $10.00 increase in the NMW was a first step in a phased attack on poverty.
ACCER argued that progressively lifting the wages floor by modest steps is the most
appropriate way of targeting poverty. ACCER's argument was not limited to NMW-dependent
families and did not depend on the narrow question of how many families depend on the NMW.
In 2012 and 2013 ACCER’s claims for an extra $10.00 per week were rejected without any
reason being given and the NMW has been increased by the same amount as award
increases. Conclusions were stated, but reasons were not given. The following are the relevant
paragraphs in the 2012 and 2013 decisions:

"[28] The national minimum wage is currently set at the minimum wage for the C14
classification, the lowest wage level in the Manufacturing and Associated Industries and
Occupations Award 2010 (Manufacturing Award). No cogent basis was advanced for
disturbing that relationship. The national minimum wage will be $606.40 per week or
$15.96 per hour. The hourly rate has been calculated on the basis of a 38 hour week for
a full-time employee. This constitutes an increase of $17.10 per week or 45 cents per
hour.” (June 2012 decision, footnote omitted, emphasis added.)

"[45] The national minimum wage is currently set at the minimum wage for the C14
classification. We have not been persuaded to depart from that relationship. The
national minimum wage will be $622.20 per week or $16.37 per hour. The hourly rate
has been calculated on the basis of a 38 hour week for a full-time employee. This
constitutes an increase of $15.80 per week or 41 cents per hour." (June 2013 decision,
footnote omitted, emphasis added.)

It should be noted that the C14 rate is a transitional rate, applicable only to the first three
months of employment, from when the C13 award rate applies; see Chapter 3B and Table 6.
The C13 rate is $19.00 per week more than the C14/NMW rate. The NMW, which now applies

as the primary minimum wage for the Australian workforce, applies to workers who are not

covered by an award (and therefore unable to gain pay increases by the passing of time) and
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applies regardless of the length of employment, is based on an historical assessment that has
no relevance to wage setting in 2016.

In the June 2014 decision there was only the mention of this further NMW claim (at paragraph
113) and no response to it. Evidence once again established high rates of poverty among low
paid working families, with a full time job being insufficient to lift families out of poverty. The
adoption of the single person criterion may have been the explanation: the position of workers
with family responsibilities was the basis upon which ACCER put its claim. However, that does
not explain the lack of response to the claim in 2015, when the FWC accepted that the position
of workers with family responsibilities had to be taken into account.

The history of annual wage review decisions following the enactment of the Fair Work Act
shows that the NMW has been treated as an adjunct to the award classification system and
that adjustments to the NMW have been determined by the changes in award rates of pay. Itis
apparent that the FWC was not prepared to increase the NMW at a greater rate than award
rates because it would impact on the level and relativities of award rates of pay.

This practice was, however, inconsistent with the minimum wages system established by the
Fair Work Act. In 2015 ACCER made submissions that the NMW has to be set independently
of the award rates, and that award rates are to be set after the FWC has decided on the rate it
proposes to set for the NMW. (This argument, which had also been put, but not considered, in
2014, is outlined in Chapter 2C.) The FWC accepted this submission but, nevertheless, arrived
at the same percentage increase for the NMW and all award rates: 2.5% in the NMW and 2.5%
in all award rates. Clearly, the living standards, exposure to poverty and the unmet needs are
not the same over these wage levels. A uniform increase does not reflect a fair adjustment to
the wages of the very low paid. A dollar increase, however, has a beneficial impact on the

unmet needs of low paid workers and their families.

The ACTU’s and ACCER'’s claims for money increases for low paid workers

89.

90.

In addition to seeking an extra increase in the NMW, ACCER has sought flat money increases
for low paid workers in order that they might have greater increases, in percentage terms, than
other safety net workers. In each year ACCER has argued that the percentage adjustment
should be converted to a money amount at the C10, trade-qualified rate, and applied to all
lower paid classifications. This practice followed a similar claim in 2011 by the Australian
Council of Trade Unions (ACTU). ACCER followed the ACTU’s position.

ACCER and the ACTU have continued this form of claims, but with different amounts. In 2015
the ACTU’s claim comprised a flat dollar increase of $27.00 per week to the NMW and award
minimum wages up to and including the C10 classification rate (then $746.20 per week) and a
3.6% increase to all award minimum wages above that level. At the NMW level the claimed
$27.00 per week equated to an increase of 4.2%. ACCER sought a flat dollar increase of
$18.70 per week in minimum rates up to the C10 rate and a 2.5% increase for higher paid
classifications. In addition, ACCER sought an extra $10.00 per week in the NMW, as
discussed in the foregoing paragraphs. Leaving aside the extra $10.00, ACCER'’s flat dollar

proposal involved increases of up to 2.9% for the lowest paid workers. ACCER told the FWC
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that it “supports the targeting of poverty through increases such as these even if it involves
some diminution of the increases otherwise available to higher income earners”; Post-Budget
Submission and Response to Questions for Consultations, May 2015, paragraph 4.

The claims by the ACTU and ACCER for flat dollar increases have been based on the need
to give priority to those most in need and to reduce the number living in poverty. The needs of
workers across the wage classifications are not uniform and priority should be given to lower
paid workers who are living in, or are at risk of, poverty.

Again, in 2015 the FWC adopted a “one size fits all” kind of approach. The increase of 2.5%
awarded by the FWC to all minimum rates equated to an increase of $16.00 per week in the
NMW. As in the earlier years, the FWC’s June 2015 decision does not give any reasons for
the rejection of the claims for flat dollar increases to assist low paid workers. If the general
2.5% increase awarded by the FWC (the same as the underlying increase sought by ACCER)
had been converted to a money amount for those below the C10 rate, the extra increase in
the NMW would have been $2.70 per week, with progressively smaller increases as wage
rates approach the C10 level. Over time this targeted approach can make a difference. In the
five years that the ACTU has sought flat dollar amounts for lower paid workers the C10 wage
rate increased by $101.30 per week, compared to an increase of $87.00 per week in the
NMW. The difference of $14.30 is significant, especially for the many working families living in
poverty. It is almost as much as the increase of $16.00 per week in the NMW awarded by the
FWC in 2015. The opportunity to target the pressing needs of the low paid was lost.

Despite the finding by the FWC in 2015 that the NMW should be determined independently of
the award rates, the same percentage was applied to the NMW and all award rates. Once
again no priority was given to the position of the low paid and no reasons were given for the
failure to do so. The June 2015 decision did not address the current situation in which wage
rates up to, at least, the C10 level, supplemented by family payments, were insufficient to
keep families out of poverty and the fact that there had been a substantial decline in the living
standards of low paid workers and their families over more than a decade. The greater
needs of the very low paid have not been reflected in wage decisions since uniform
percentage increases were introduced in 2011; and even before that the greater increases, in

percentage terms, did not address poverty among low paid workers and their families.

THE SOCIAL SAFETY NET UNDER ATTACK

The May 2014 Federal Budget proposed the greatest reductions in the living standards of
Australian families of any legislation ever considered by this Parliament. Since then, legislation
has been enacted to abolish the Schoolkids Bonus, with effect from the end of 2016 and, from
1 July 2016, to remove the access of couple parent families to Family Tax Benefit, Part B (FTB
B) once their youngest child turns 13. These changes will have a major impact on families.

The abolition of the Schoolkids Bonus will result in the loss will be $430 per year for each child
in primary school and $856 per year for each child in secondary school. The removal of FTB B

eligibility for families where one parent stays home to care for their child or children once the
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youngest turns 13 will result in a loss of $60.20 per week. This sum comprises $53.41 per week
by way of the regular fortnightly payments and $6.79 per week by way of the weekly value of
the annual supplement, which is paid following the end of the financial year. On the basis that
the child turns 13 at the end of the first year of secondary school, this will amount to a loss of
about $15,700 (plus expected indexation increases) over the last five years of secondary
education. The changes to the right to access to FTB B were made by the Social Services
Legislation Amendment (Family Payments Structural Reform and Participation Measures) Act
2015

Because this recent FTB B legislation only applies to couple parent families, the change has
left untouched the FTB B payment to sole parent families. It will mean that a sole parent
earning up to $100,000 per year will retain this payment while unemployed couple families will
lose the payment. The change discriminates against couple parent families by reason of their
marital status or personal relationship and discriminates against children by reason of their
parents' marital status or personal relationship. The discrimination against couple parent
families cannot be justified by any comparison of relative needs of the two groups.

At the time of writing this chapter (March 2016) there is a further Bill before the Senate to give
effect to further proposals for changes to family payments announced in the May 2014 Budget.
The Social Services Legislation Amendment (Family Payments Structural Reform and
Participation Measures) Bill (No. 2) 2015 proposes the abolition of the annual supplement
components of Family Tax Benefit, Part A (FTB A) and FTB B, to be partly offset by increases
in the fortnightly FTB A payments. For sole parents, the Bill proposes reductions in the FTB B
payment once the youngest child turns 13 (from $53.41 per week to $19.17 per week) and the
removal of eligibility for the payment once the youngest child turns 17. The changes in FTB A
payments would result in losses of $8.88 per week per child and a further loss of $6.79 per
family if the family is still eligible for FTB B. In a two child family this will amount to $24.55 per
week (plus indexation increases) once fully implemented on 1 July 2018. Once the youngest
child turns 13 the FTB B loss would increase by a further $53.41 per week as a result of the
FTB B changes already enacted. The Bill, like the legislation already passed in regard to
couple parents, seeks to deliver these savings under the rubric of "structural reform" and the
encouragement of "workforce participation”, but the substantive intent of the Bill is to assist the
Budget’s bottom line. Any enactment of the Bill's FTB eligibility provisions for sole parents
would not remove the discrimination in the provisions already enacted; and both would
discriminate against children by reason of age without reference to their financial needs and

circumstances.

FTB B: its history and nature

98.

The origins of FTB B are found in the first Commonwealth income tax legislation. Section 79 of
the Income Tax Assessment Act 1936 provided taxpayers with a concessional deduction for
dependent spouses and children. In 1942 the concessional deductions were converted into

taxation rebates; see Income Tax Assessment Act 1936 (as amended), section 160.
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A significant change occurred in 1994 as a result of a policy announced by the Australian Labor
Party in the 1993 Federal Election to introduce a Home Child Care Allowance (HCCA) to
replace the rebate. In a speech on 6 December 1993 to launch the International Year of the
Family, Prime Minister Keating referred to legislation about to be introduced to give effect to the
announced policy:

"Our policies must address the diverse nature of Australian families, and the diverse
nature or their employment and assistance needs.

A major issue to address in this context is how families balance the responsibilities of
work and family life.

Governments should, | believe, promote policies which recognise and support choices
families are making in combining paid work and family care.

We have to make these aspects of peoples’ lives fit more harmoniously together.

We have to keep pressing for more "family-friendly" workplaces.....

We recognise that childcare needs are neither uniform or identical.

We recognise that women, throughout their lives, have a range of equally legitimate
choices about being in the workforce or being at home.

We appreciate the value of caring and nurturing provided by women who do choose to
stay at home while their children are growing up, and the value of the unpaid work they
carry out both in the household and in the community.

That is why we have introduced the Home Care Child Allowance for supporting
parents caring for their children full time at home.

By paying the allowance directly to the caring parent, usually the mother, we have
provided many women at home with a source of independent income which otherwise
they would not have.”

(http://pmtranscripts.dpmc.gov.au/browse.php?did=9071, emphasis added)

The legislation was enacted in 1994. In July 1995 the HCCA was amalgamated with the
Partner Allowance to become the Parenting Allowance. In May 1998, the Howard Government
rolled the Parenting Allowance into the Parenting Payment. FTB B emerged from the Parenting
Payment as part of the reforms associated with the introduction of the Goods and Services Tax
(GST) in 2000. FTB B was the successor to the HCCA and the earlier dependent spouse with
children rebate, and extended to sole parents.

The bi-partisan commitment to the policy underlying FTB B is evident in the circumstances
leading to the introduction of the FTB B annual supplement. In his 2004 election policy speech
on 26 September 2004, Prime Minister Howard said:

“We have brought the principle of choice to all of our policies and importantly, | bring a
new dimension to our policies today in relation to childcare. We have spent more than $8
billion on childcare in the six years from 1996 to 2002, more than double that in the last
six years of the Labor Government. ....

At the same time, to ensure complete fairness of treatment for families where one parent
makes the choice to stay at home full time, we will provide an appropriate increase in the
rate of Family Tax Benefit B. That is the benefit paid to parents who are at home full time
caring for their children.”
(http://electionspeeches.moadoph.gov.au/speeches/2004-john-howard.)

On 9 February 2005 the Minister for Families and Community Services, Senator Hon Kay
Patterson, addressed a conference held by the Australian Institute of Family Studies

Conference on, among other topics, the FTB B annual payment:

“One of the elements of our approach that is central to our philosophy and common
across a range of policy areas is our desire as a Government to help families exercise
choice in how they live their lives.
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As the Prime Minister has said, choice is the golden thread that flows through many of
our policies. Choice about whether to stay at home and care for the children or return to
work; choice about childcare; choice about schooling, and choice about healthcare.
As our families become more diverse, it will be important that we ensure our responses
continue to support and strengthen families, providing them with the choices that
promote wellbeing and encourage self-reliance. ....
Increasing this payment for stay at home parents, usually mothers, is just another
example of how the Howard Government seeks to improve the choices available to
families in how they arrange their lives according to their personal circumstances.
We know that many parents choose to stay at home and we want to support that choice
as far as possible. Similarly many other parents want to remain engaged in the
workforce, sometimes for more than just monetary reasons. As a government we want to
support that choice as well. Hence our heavy investment in child care.”
(http://www.formerministers.dss.gov.au/2927/australian-institute-of-family-studies-
conference-families-matter/, emphasis added.)
Mr Howard later wrote that “it is sound public policy to ensure that taxpayers who carry heavier
family responsibilities than other taxpayers, at the same level of income, should receive some
support through the taxation system for carrying those responsibilities.... Surely it is in the
national interest to encourage childbearing, to help with the cost of raising children and also to
recognise the contribution made to society by those who care and provide for others out of their
income?” (Lazarus Rising, 2010, pages 492-493). The point made here concerns horizontal
equity within the taxation system.
FTB B has a hybrid character. It origins are within the taxation system, where it was a negative
tax recognising the social value of the support given by the taxpayer to his or her family. It is
also a payment made to the primary carers of children in recognition of the social value of the
work they perform and to enhance the choices that parents have about balancing their work
and family responsibilities. These factors have taken the payment beyond its taxation
character and made it available to families who would have insufficient income to generate a
tax liability. The extension of the payment to low income families who pay little or no income tax
has strengthened the social safety net. For low income families it is a means of providing
income support to alleviate poverty. For higher income families it is a payment that recognises
the need for horizontal equity in the tax system and recognises the social contribution by those
who use their incomes to support others. For all families it recognises the value of the care
given by those who stay out of the paid workforce to care for their children and it recognises the
need to help parents make a choice as to how they will exercise their family responsibilities.
A review of the history of FTB B shows that it was common ground between successive
governments that parents should be assisted through family payments to exercise a choice as
to how they will care for their children. It was common ground that the work of parents in the
fulltime care of their children was of value to them, their children and the community as a
whole. Any desire for increased workforce participation was subject to those fundamental
values and principles concerning the exercise of family responsibilities and the care for
children.
It should be stressed that the principle which underpins these policies and the terms of the
legislation do not raise any gender-specific issue. The principle applies whether the

breadwinner, or principal breadwinner, is male or female. Parents in couple parent families
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should be able to choose which one of them will be the breadwinner and which one of them
will stay out of the employed workforce in order to care for their children. A corollary of this
principle is that parents may decide that the interests of the family, and those of the children
in particular, would be best served by both of them being employed. Whether the second
parent takes a job will depend on a variety of factors, including the availability and cost of
good childcare. Where parents are out of the employed workforce for a substantial period
of time in order to raise children there should be various kinds of training programs and other

educational support to assist them to return to the workforce when they choose to do so.

The FTB B amendments are in breach of established Human Rights

107.

108.

109.

110.

111.

The Bill that eventually became the Act which removed the eligibility of couple parent families to
receive FTB B once their youngest child turns 13 was introduced into the House of
Representatives in October 2015. At that stage it included all of the Government’s proposed
changes which are in the Bill currently before the Senate. In accordance with the Human
Rights (Parliamentary Scrutiny) Act, the Explanatory Memorandum accompanying the Bill
contained a review of the compatibility of its various terms with the human rights and freedoms
recognised or declared in the international instruments listed in section 3 of the legislation.
Section 3 includes the International Covenant on Economic, Social and Cultural Rights
(Covenant) and the Convention on the Rights of the Child (Convention).
The Parliamentary Joint Committee on Human Rights (Human Rights Committee), which is
established under the legislation, delivered its report on the provisions of the Bill in its original
form on 10 November 2015; see Thirtieth Report of the 44th Parliament, at pages 53-60. The
Human Rights Committee considered the terms of the Bill under two headings: the reduced
rate of FTB B, including its removal of benefits from couple families, at paragraphs 1.260 to
1.279; and the removal of family tax benefit supplements, at paragraphs 1.280 to 1.297. Both
sections consider the matters in relation to the terms of the Covenant and do not include a
consideration of the terms of the Convention.
The Human Rights Committee identified serious shortcomings in the statement of compatibility
with human rights included in the Explanatory Memorandum. In regard to FTB B, the
Committee considered the application of the terms of articles 2(1), 9 and 11(1) of the Covenant.
Included in article 2(1) is the obligation to ensure that the right to social security is "made
available in a non-discriminatory way" (paragraph 1.264). The substantive right to social
security is found in article 9. Article 11 concerns "the right of everyone to an adequate standard
of living for himself and his family". The committee formed a view:

"The committee considers that these changes to FTB Part B engages and limits the right

to social security and right to an adequate standard of living." (Paragraph 1.261)
The Human Rights Committee sought a response from the Minister, but no response was
made.
In a subsequent review of the legislation by the Senate Community Affairs legislation
Committee, ACCER made submissions on the terms of various provisions of the Convention,

and the matters concerning the Covenant in the Human Rights Committee’s report. ACCER’s
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submission concerning the breach of the right to social security and the right to an adequate
standard of living included substantial material on the current and prospective living standards
of low income single breadwinner couple families. The Senate Committee’s report of 30
November 2015 merely noted the earlier report on human rights and that there had been no
response from the Government. It did not consider the human rights aspects and
recommended, by a majority, that the Bill, in its amended form, be passed.

The Bill originally introduced into the House of Representatives in October 2015 was amended
on 26 November 2015 by the withdrawal of the provisions other than those which were
eventually passed into law. It was passed in the House of Representatives with the support of
the Australian Labor Party, which had announced in early November 2015 that it would support
the FTB B proposals in respect of couple parents. (The withdrawn provisions of the first Bill
were then incorporated into a new Bill, entitled Social Services Legislation Amendment (Family
Payments Structural Reform and Participation Measures) Bill (No.2) 2015 (mentioned earlier)
and introduced into the House of Representatives.)

The Bill, as amended by the House of Representatives, went to the Senate on 30 November
2015 where it was agreed to, with a second reading vote of 35 to 11; see Hansard, Senate,
pages 9301-20. Not all Senators participated in the vote. The Australian Greens and several
cross-benchers voted against it. Had it not been for Labor's support, the amended Bill would
have been defeated.

The debate in the House of Representatives on 26 November 2015 and the Senate on 30
November 2015 proceeded as if there were no human rights issues and a process to be
observed under Parliament’s own legislation. The failure of the Government to respond to the
Human Rights Committee is a matter of great concern because it has frustrated the
parliamentary oversight of the Commonwealth’s protection of human rights. The procedures
adopted by the Government and the Opposition made a farce of the process for the scrutiny of
Bills introduced by Human Rights (Parliamentary Scrutiny) Act and showed disregard for the
function and work of the Parliament’s own Human Rights Committee.

The Human Rights Committee also has the power under the Human Rights (Parliamentary
Scrutiny) Act to examine Acts of the Parliament in order to assess their compliance with
relevant human rights. On 14 March 2016 ACCER lodged a request with the Human Rights

Committee for it to examine the legislation limiting the entitlement couples to receive FTB B.

Conclusion: substantial issues for wages and welfare policies

116.

The Social Services Legislation Amendment (Family Payments Structural Reform and
Participation Measures) Act 2015 did a number of unacceptable things in changing the eligibility
for FTB B: it minimised the importance of the work that parents do in the caring for their own
children, it compromised the principle that parents should have a choice in deciding how they
exercise their parental responsibilities, it elevated claimed paid work disincentives to a guiding
consideration in the framing of family policy and it sought to deprive one group of children living
in poverty by reference to the marital status or relationship of their parents and without regard

to their financial circumstances.
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The changes already made to FTB B eligibility raise a vitally important question in regard to
family policies. How should public policy be framed in regard a couple who decide that one of
them should stay at home and not seek employment in order to care for their children? It is a
matter of great importance, both in regard to the eligibility for family payments and the basis
upon which wages might be set when having regard to the circumstances of single breadwinner
couple families. The breadwinner should not have to undertake extra work for the family to
escape poverty; nor should the parent who is the primary carer have to take paid employment in
order for the family to escape poverty.

There is a similar question in regard to sole parents who do not have the support of a spouse or
partner to carry out their parental responsibilities. Are family payments to be predicated on the
expectation that they will be working fulltime? When the position of sole parents with parental
responsibilities is considered in wage setting decisions, should the consideration be based on
them working full time? If so, what assessment is to be made of the costs of good and
sufficient childcare? Alternatively, if the costs of childcare are to be left out of the assessment,
what number of hours per week would be reasonable during the pre-school and school-age
years? Wages should not be based on the assumptions that sole parents are in full time

employment and that the costs of childcare are not significant.

WAGES AND GLOBALISATION

A decent standard of living for workers with family responsibilities cannot be supplied by wages
alone in the contemporary globalised economy. Families must also be supported by strong
social safety nets through government services and family payments. A feature of all
economically advanced economies in the second half of the twentieth century was the
development of social safety nets and a range of family payments and/or tax concessions. The
driving force of these changes may have been social and political, but they had an economic
dimension: they have limited the demands on the wage packet to support workers with family
responsibilities.

Yet at the very time that Australia is being increasingly exposed to globalised trading, the social
safety net is being weakened, exposing more low paid Australian workers and their families to
poverty. Recent policy changes have reversed the trend towards stronger social safety nets
over the past four decades. This trend is illustrated by the increase in family payments
received by an NMW-dependent family of a couple and two children over the period August
1973 to January 2016, which was discussed in section A of this chapter: from 7.7% to 39.5% of
the family’'s total disposable income. Wage growth has been constrained by these
developments, but the reversal in family support will require significant adjustments in wage
rates if a fall in living standards is to be avoided.

There is an economic case in support of an increase in family transfers. It keeps down the
costs of employment and promotes employment to the extent that employment is responsive to
wage costs. Absent family transfers, the costs of family support are imposed on the community

through the wages system, with its consequential impact on the price of goods and services
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and/or, if the wage and price increases have a net deleterious impact on employment levels, on
individuals and society through the personal and financial costs of unemployment.

In an economy protected by a tariff system, such as Australia had a century ago (and where the
wage packet was not supplemented by public funding), financial support for families through
the wages system might occur without undue impact on employment levels. Where an
economy is globalised, to some extent or another, wage costs might affect the capacity of firms
to operate and employ the numbers needed to achieve the nation’s full employment objective.
In these circumstances, there is good reason to transfer some of the costs of family support to
the community as a whole through the taxes and transfers systems.

We are not in a situation where wage levels and the costs of employing labour interact in a
vacuum. There is an inconsistency between neoclassical economic theory and real world
labour markets. This economic theory on the supply and demand for labour is too simplistic for
the modern world, where labour-related costs for businesses cover much more than wages and
where wages are not the only source of income for workers and their families. The price of
labour is not the result of the benefits and costs received and given by the parties to the
employment agreement. A modern State has to, and does, intervene to some extent in
employment agreements and does so in a variety of ways. The capacity for, and practice of, a
modern State to intervene in positive and negative ways on both sides of the employment
transaction are of central importance in shaping market forces.

This is not an ideological issue. People from very different parts of the ideological spectrum
would prefer a system which puts the income needed for the support of workers and their
families through the pay packets of workers, but they accept that transfer payments from
governments are essential if jobs are to be created and supported and workers and their
families are to lead decent lives according to the standards of their own society. Given the need
for a mix, many would prefer to maximise the wage packet as much as reasonably possible.
Whatever the mix, substantial taxes have to be levied for this purpose.

The economic policies and economic forces that have driven greater globalisation support and
reflect the economic law of comparative advantage. The terms of free trade agreements reflect
this economic force (and the bargaining capacities and priorities of negotiating governments),
but to some extent we have a choice about the extent to which the economy globalises. If we
are to adopt a system of trading relations, shaped by government policy and its bargains with
other governments, then fairness requires that there be measures to ease the economic
burdens on businesses and workers in those sectors to be weakened in return for the
advantages contained in these agreements. If these agreements place downward pressure on
wages, especially on the most vulnerable, and threaten to increase unemployment, then the
whole community has an obligation to address those consequences through government taxes
and expenditures.

Of course, the impact of current and prospective trade agreements is a matter of some public
debate. Proponents of freer international trade argue that free trade agreements will raise

wages, not reduce them. In a speech in 2014, Martin Parkinson, then Secretary to the
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Treasury and now the Secretary of the Department of Prime Minister and Cabinet, refuted this
kind of thinking:

“Contrary to how it is sometimes portrayed in the media, competing on the global stage
does not mean driving down wages or trading off our standard of living. Far from it.
Improving Australia’s competitiveness in global markets means a few different things. It
means investing in the skills of our workforce so that Australians have the opportunity to
move into sustainably higher paid jobs. It means investing in infrastructure that has a
high economic return. It means ensuring that firms and their employees are freed from
unnecessary regulatory burdens. And it means having the right incentives in place to
encourage innovation and competition.
In other words, it means raising Australia’s productivity growth performance.” (Fiscal
sustainability & living standards - the decade ahead, speech to The Sydney Institute, 2
April 2014.)
Investments in education and skills training will become more important. The development of
these skills and efficiencies is needed to promote exports and to compete against high value
imports. To the extent that this high value strategy depends on wage costs, the level of the
NMW and the base award rate for cleaners, for example, will not play a significant role. As one
of the wealthiest countries in the world we would expect a high NMW. We are not trying to sell
low-priced cotton shirts into Asia.
The high value strategy requires, and results in, high wages in the appropriate sectors of the
economy, but this should not come at the expense of those in lower paid occupations who are
not part of those sectors. They are entitled to share in any growth in Australia’s prosperity as a
result of increasing globalisation and should not be the victims of increasing social inequality
and social exclusion. This protection is to be supplied by safety net wages and the social
safety net. The respective contributions of these two in the changing economic environment
are barely discussed. The negative consequences of increased globalisation may not appear,
but if they do we should recognise the consequences for public policy. The economic law of

comparative advantage comes with some moral consequences and obligations.

International comparisons

129.

130.

The two common purposes for international comparisons of national minimum wage levels are
to shed some initial light on the capacity of countries to trade and compete internationally and
to form a basis for comparing social equity across and within nations. Gross wages are only the
starting point for comparisons. For both purposes it is necessary to go beyond gross wage
rates, whether compared on current exchange rates or on a purchasing power parity basis. We
also need to go beyond simplistic international comparisons of “minimum wage bites”, which
compare minimum wages with the national minimum wage and mean average or median
wages.

International comparisons of wages say little about the social equity in the countries being
compared. Within a particular country there may be a very substantial difference in the degree
of social equity and inequality between gross wages and disposable incomes after taxes and
transfers are taken into account. A relatively high minimum wage may be accompanied by high
poverty rates and a relatively low minimum wage may be accompanied by low poverty rates.

The relationship between minimum wage levels and poverty levels will reflect the way in which
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the nation wishes to balance various economic, social and political values and objectives.
Some nations do it better than others. Despite having a one of the highest minimum wage
rates, Australia had a middling outcome in relevant international comparisons of relative
poverty rates; see the international comparisons in Chapter 8G.

Comparisons of minimum wages, based on exchange rates or purchasing power parity or on
minimum wage bites, also say little about international trading capacities, which are more
affected by average wage levels or by the trading strategy of the country in question. Leaving
aside countries whose trading policies are based on low wage exports, average wage levels
are more important in shaping international competitiveness. Average wage levels in advanced
economies are set by market forces, with legal minimum wage levels having limited impact on
this process.

Governments need to promote and protect employment by carefully scrutinising the non-wage
costs of businesses that are imposed by governmental policies and they need to provide
general or targeted measures that will have the effect of reducing the costs of employment.
This means that substantial costs will fall on the community as a whole through a combination
of taxes and spending by governments. These functions of government should be based on a
fair tax system where burdens and benefits are shared according capacities and needs.

The costs of job creation are costs that should be carried by the community as a whole, not the
poorest sections of it. A morally acceptable and economically sustainable wages policy
depends on a morally acceptable national budget, with the burdens and benefits being shared
according to needs and capacities. To reduce wages to unacceptable levels in the hope of
creating and maintaining jobs is morally unacceptable because there are other ways in which
employment can be promoted and protected.

A good place to start in the search for policies that impact on employment is income taxation on
low incomes. It is the NMW net of tax, rather than before tax, which determines its level if it is
set to provide for the needs of workers. The imposition of income tax on a worker receiving the
NMW, currently $63.15 per week, or 9.6% of the minimum wage rate, operates as a tax on
employment. For a given standard of living, the costs of employment will be lower if no income
tax is payable. The progressive reduction of income tax on the NMW would move the costs of
job creation to the community as a whole, where it belongs, rather that leaving it on the backs
of the poor. There are other options available; for example, rather than cutting the corporate tax
rate, which is claimed to promote employment, a rebate on the superannuation contributions
that employers are required to make on top of wages, now at 9.5% of wages, would be a more
targeted and effective means of promoting employment.

Australia’s national wage setting system is essentially based on a safety net of fair minimum
wages and other terms of employment and a bargaining system that protects the level of safety
net protection. If any wages are too high and moderation is called for, we need to draw a
distinction between safety net wages and the wages set in the bargaining sector. The
bargaining sector has delivered wage increases far in excess of the increases in safety net

wages. Over the period January 2001 to January 2016, average weekly ordinary time earnings
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increased by 87.7%, compared to an increase of 64.1% in the NMW and an increase of 55.4%
in the C10 award rate for trade-qualified workers. If the bargaining sector, with its wide variety
of collective and individual circumstances and processes is not able to respond to any

reasonable call for moderation, the burden should not fall on safety net-dependent workers.
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CHAPTER 2
THE AUSTRALIAN WAGE SETTING FRAMEWORK

A.

INTRODUCTION

Key features of the Australian system of wage setting

136.

137.

138.

139.

140.

As early as the 1890s legally enforceable minimum wage rates were set in the Australian
colonies on an ad hoc basis in various occupations and industries. The reasons for this new
regulation were the frequency of “sweating” and industrial disputation over wages. It was the
frequency of industrial disputation that led to the inclusion in the Australian Constitution of a
federal power to make laws for with respect to “Conciliation and arbitration for the prevention
and settlement of industrial disputes extending beyond the limits of any one State” (section
51(xxxv)). From the first legislation under this power in 1903 until 2005, the conciliation and
arbitration power was the principal basis upon which wages were set by the successive
national tribunals.

Since the enactment of the Fair Work Act 2009 the conciliation and arbitration power has not
been used as the basis for national regulation, having been replaced by the constitutional
power to make laws with respect to trading and financial corporations (under section 35(xx) of
the Australian Constitution) and, to cover employment by non-corporate employers, the referral
by the States (other than Western Australia) of their constitutional power to regulate this kind of
employment. The setting of minimum wages can now be regarded as supporting the broad
social safety net, unconnected to industrial disputation.

Under the current system the lowest minimum wage is the National Minimum Wage (NMW), but
the vast majority of Australian workers are covered by a minimum wage set by one of the 122
national industrial awards. The NMW is currently $656.90 per week, based on the standard
working week of 38 hours. Some awards have a base wage rate at the NMW rate, but many
awards have base rates considerably more than the NMW; for example, the minimum rate for
the entry level retail worker is $721.50 per week and the minimum rate for a shop manager is
$807.90 per week. Of those to whom a minimum wage rate applies, less than 5% would be
covered by the NMW, but many of these would be paid in excess of that rate.

The NMW is set by the National Minimum Wage Order following each Annual Wage Review.
The order includes special rates, based on the NMW, for junior employees, employees to
whom a training agreement applies and employees with disabilities. The rates set for junior
employees range from 36.8% of the adult rate (for those under 16 years) to 97.7% of the adult
rate (at 20 years). The rate at 18 years of age is 68.3%. The order also provides for a 25%
loading where an employee is employed as a casual. Most of this loading is in lieu of benefits,
such as annual leave, that are paid to full and part time employees.

The minimum wages are called “safety net” wages. The national legislation sets up a
regulatory system that encourages collective bargaining, but provides that outcomes must not
have the overall result of reducing the standard set by the minimum wage safety net and the

other minimum terms and conditions in awards. The result of these processes and of individual
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142.

arrangements (largely based on market conditions) is that most Australian workers receive a
wage that is in excess of the applicable minimum rate. Only about one in five workers is paid
the prescribed minimum wage rate.

From the early days minimum wage rates (and an increasingly wider range of other terms and
conditions of employment) were set by bodies comprised of employer, union and government
appointed members, by independent statutory tribunals or by courts. Since the mid-1950s
wages and a wide range of employment-related matters prescribed under national legislation
have been established and regulated by independent statutory tribunals. The current national
tribunal is the Fair Work Commission (FWC). While the members of the FWC are appointed by
the Government of the day, they have tenure, subject to removal by Parliament, and their
decisions are only subject to judicial control by the national courts on jurisdictional grounds.
Their decisions take effect without the need for any approval by the Government.

Australian minimum wage rates have to be reviewed each year and it must be done by an open
and transparent process in which any interested party can file submissions and, if it wishes,
seek leave to appear in the FWC’s public consultations. The FWC is obliged to operate fairly in
both substance and form. Section 577 of the Fair Work Act states that the FWC "must perform
its functions and exercise its powers in a manner that...is fair and just...and...is open and

transparent..."

Harvester

143.

144,

145.

The most significant case in the early years of Federal wage setting was the Harvester case in
1907 (Ex parte McKay (1907) 2 CAR 1). Harvester concerned legislation that imposed excise
duties on specified manufactured goods, with the proviso that the duties "would not apply to
goods manufactured in Australia under conditions as to the remuneration of labour which are
declared by the President of the Court to be fair and reasonable" (page 2). The question before
the President of the Court of Conciliation and Arbitration (Justice Higgins) was whether the
remuneration at the business in question was fair and reasonable. He made a ruling as to what
was a fair and reasonable wage. In the following year the Harvester ruling was adopted by the
Australian Court of Conciliation and Arbitration in settlement of an industrial dispute.

Although the term "living wage" was not used in the Harvester judgment, the wage which was
found to be the fair and reasonable minimum wage was applied in subsequent wage setting
cases and came to be known through subsequent usage as the living wage, or the basic wage.
The living wage was debated, applied and increased over the following years. The early history
of the spread of the living wage through wage setting decisions is found in Justice Higgins'
article A New Province for Law and Order: Industrial Peace through Minimum Wage and
Arbitration, published in the Harvard Law Review, in November 1915 (at vol. 29, pages 13-39).
Harvester determined the course of wage decisions in the Commonwealth's new industrial
court as well as decisions of State tribunals.

The Harvester living wage ruling was an expression of its time: a wage that would be sufficient
for a worker with a wife and three children; but its substance was concerned with fairness and

decent living standards. Harvester was important because it recognised the need to fix fair and
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146.

reasonable wages, the need for workers to live in dignity and the need for the worker to be
provided with a wage sufficient to support a family.

Over the years the industrial awards came to provide for the further payment of "margins" to
reflect the extra value of skilled work in a range of prescribed work classifications. The
Harvester-derived wage came to be known as the Basic Wage and was adjusted across all
awards through joint applications in the national tribunal. For decades the Basic Wage and the
margins were adjusted separately. In 1965 a decision was made by the national tribunal to
amalgamate the reviews of both matters and in 1966 the two were amalgamated into a total
wage with the effect that awards had a range of wage rates reflecting relative work values and
other relevant matters. The continued presence of margins for skill and other related factors
through the award classifications that recognise changes in skill, responsibilities and work value

distinguish Australian wage setting from other national systems.

The living wage

147.

148.

149.

150.

It is important to understand Harvester in its context and to see it as a manifestation of a desire
by working people for a fair wage that would enable them to live in dignity and to provide for
their families. To think of it only as a formula (a wage for a workman, his wife and three
children), as some do, is to misunderstand history and the real basis for Australian wage
setting.

The living wage principle has a long history in public discourse and public policy as well as in
wage setting decisions. The living wage was pursued in Australia and other nations in the late
nineteenth century in response to widespread "sweating" and social deprivation. At this time
sweating by low pay and long hours was a serious social problem and a major political issue in
industrialising nations. The living wage was both a guiding principle and a goal to be achieved
through legislation. The living wage principle propounded a right to laws that would enable the
worker and the worker's family to live in dignity.

On 26 August 1882 The Sydney Morning Herald (at page 5) carried a report about the "great
freight handlers' strike" in the United States and the workers' grievance that they were not being
paid a "living wage". On 9 December 1893 The Sydney Morning Herald (at page 5) reported
that a "conference of representative Christians is shortly to be held in London to discuss the
living wage and the actions which should be taken by the various sections of the Christian
church, with a view to putting an end to, or at least diminishing the evils of the present system
of industrial warfare. Among those who have consented to take part in the conference are
Cardinal Vaughan, the Bishop of Ripon, Archdeacon Farrar, and several of the Presidents of
the Nonconformist Unions". The Catholic Press of 14 November 1896 advised that the St
James' Glebe Point Debating Society had accepted a challenge from the Paddington Debating
and Literary Society for a debate at St Francis' Hall in Oxford St. on the question "That the
condition of the people would be improved by the adoption of the minimum or 'living' wage
principle".

In 1909 Winston Churchill introduced into the House of Commons legislation to establish wages

councils with the statement "It is a serious national evil that any class of His Majesty's subjects
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should receive less than a living wage in return for their utmost exertions" (Hansard, House of
Commons, 28 April 1909). The legislation was based on a report about the operation of
minimum wage setting arrangements which were already in operation in Australia and New
Zealand at the time of Harvester.

151. In the United States A Living Wage was published in 1906. It was a substantial work by Fr.
John A Ryan, a Catholic priest who later, as Monsignor Ryan, played a significant role in the
formulation of New Deal employment policies. In the Preface to the book, which was subtitled
its ethical and economic aspects, Fr Ryan wrote:

"This work does not profess to present a complete theory of justice concerning wages. It
lays down no minute rules to determine the full measure of compensation that any class
of laborers ought to receive. The principles of ethics have not yet been applied to the
conditions of modern industry with sufficient intelligence, or confidence, or thoroughness,
to provide a safe basis for such an undertaking....

Upon one principle of partial justice unprejudiced men are, however, in substantial
agreement. They hold that wages should be sufficiently high to enable the laborer to live
in a manner consistent with the dignity of a human being.....

While insisting that every laborer has a right to at least a Living Wage, the author does
not commit himself to the view that this quantity of remuneration is full and adequate
justice in the case of any class of laborers. His concern is solely with the ethical
minimum."

152. The purpose of this eclectic collection of historical events is to illustrate that the living wage
principle pre-dated Harvester and was not, as some might think, a uniquely Australian
aspiration born of Harvester. This is not to limit the contribution that Harvester made to the
framing of Australian workplace rights. The point about the living wage principle is that it is
universal, it is concerned with decent standard of living and it seeks the support of families
through a wage that recognises the obligations of workers with family responsibilities.

153. The living wage promotes the common good because it recognises a worker's obligation in the
nurturing of children, enables social participation and social inclusion of workers and their
families and promotes social cohesion.

154. In Chapter 1C we showed how the living age principle made a significant contribution to the
understanding and declaration of human rights. The Universal Declaration of Human Rights
recognises that everyone who works has “the right to just and favourable remuneration
ensuring for himself and his family an existence worth of human dignity, and supplemented, if
necessary, by other means of social protection” (Article 23(3)): The United Nations’
International Covenant on Economic, Social and Cultural Rights, recognises a universal right
“... to the enjoyment of just and favourable conditions of work which ensure, in particular: ...
Remuneration which provides all workers, as a minimum, with ... Fair wages and ... A decent
living for themselves and their families ..... ” (Article 7(a)). Consistent with these formulations of
a basic human right, the term living wage still resonates throughout the world as a right and a
goal to be achieved.

The expansion of Federal power over industrial relations

155. For the first century or so after Federation, national legislation based on the constitutional
power to make laws with respect to conciliation and arbitration for the prevention and

settlement of industrial disputes extending beyond the limits of any one State provided an
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157.

effective means of attracting unions and employers into national regulation. The use of “paper
disputes” linking claims throughout the country, which then needed resolution, extended the
Commonwealth’s power and ensured that most areas of contentious industrial relations were
regulated by Commonwealth tribunals. The result was a multiplicity of awards made in
settlement of a wide range of disputes over many years, often operating alongside a multiplicity
of awards in the various State jurisdictions. It was the diversity of State regulation that led
many employers with a national spread of workplaces to support national rather than State
regulation. Nationally organised unions, with the capacity to generate real or paper interstate
disputes, were happy to accommodate them.

The two most significant events in employment regulation since the turn of the century have
been the enactment by the Commonwealth of the Work Choices legislation in 2005 and the Fair
Work Act 2009. Each changed the institutional structure and criteria for wage setting, among
many other matters.

Since 2005, with the enactment of the Work Choices legislation, the Commonwealth has
greatly extended its powers over employment matters through its constitutional power to
regulate trading and financial corporations and through co-operative legislative arrangements
with the States, apart from Western Australia, under which the States have transferred to the
Commonwealth a wide range of employment regulating powers in respect of non-corporate
employers. Since the enactment of the Fair Work Act 2009 the Commonwealth has not relied
on the conciliation and arbitration power to regulate employment relations. Even before those
changes took place the Commonwealth tribunal, then the Australian Industrial Relations
Commission (AIRC) was the pre-eminent tribunal; and it and its predecessors had been so for

decades.

Work Choices

158.

159.

The Work Choices legislation was amending legislation, entitled Workplace Relations
Amendment (Work Choices) Act 2005, which amended the Industrial Relations Act 1988 and
renamed it the Workplace Relations Act 1996. The Work Choices amendments transferred the
wage setting functions of the AIRC to the Australian Fair Pay Commission (AFPC), but left the
AIRC with a wide range of other functions. The AFPC heard and determined minimum wage
cases in each year from 2006 to 2009.

The Work Choices legislation was controversial and in 2007 the newly-elected Labor
Government set about replacing it. Indeed, Work Choices was a major reason for the
Australian Labor Party’s win in the 2007 Federal election. As a result of the enactment of the
Fair Work Act 2009, the AFPC and the AIRC were abolished and the revised employment-
regulating powers were conferred on the newly established Fair Work Australia (FWA), which
was very similar in structure, personnel and appearance to the AIRC. The FWA was, in effect,
the AIRC by a new name, with a substantially changed jurisdiction. With a name change in
2013, FWA became the FWC.
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The Fair Work Reforms

160. A major part of the debate about Work Choices and its wage setting provisions concerned the

161.

162.

163.

164.

165.

166.

guestion of fairness in wage setting. Prior to Work Choices the AIRC was obliged by section
88B(2) of the Workplace Relations Act 1996 to:

"...ensure that a safety net of fair minimum wages and conditions of employment is
established and maintained, having regard to the following:
(a) the need to provide fair minimum standards for employees in the context of the
living standards generally prevailing in the Australian community;
(b) economic factors, including levels of productivity and inflation, and the desirability
of attaining a high level of employment;
(c) when adjusting the safety net, the needs of the low paid." (Emphasis added)

Despite the AFPC having "fair" in its name, it was not obliged to set a fair safety net of wages.
Its legislative objective in section 24 of the Workplace Relations Act 1996 (as amended) stated:

"The objective of the AFPC when performing its wage setting function is to promote the
economic prosperity of the people of Australia having regard to [amongst
others]...providing a safety net for the low paid..."

Work Choices, therefore, removed the obligation to set a safety net of fair minimum wages
having regard to, among other matters, living standards generally prevailing in Australia and the
needs of the low paid. This was one of the reasons why its passage through Parliament was
controversial.

The Australian Catholic Bishops issued a Statement in November 2005 on these matters,
which is now reproduced as Appendix C, which called in vain for changes to be made to the
then pending legislation. The Statement included the following in relation to wages:

"Workers are entitled to a wage that allows them to live a fulfilling life and to meet their
family obligations. We are concerned that the legislation does not give sufficient
emphasis to the objective of fairness in the setting of wages; the provision of a fair safety
net by reference to the living standards generally prevailing in Australia; the needs of
employees and their families; and the proper assessment of the impact of taxes and
welfare support payments.

In our view, changes should be made to the proposed legislation to take into account
these concerns."

The significance of the AFPC's charter was discussed in a paper by the former Chairman of the
AFPC, Professor lan Harper:

“Notwithstanding the name of the Commission, the words ‘fair' and ‘fairness’ did not
appear among the criteria governing the powers of the AFPC. The closest the law came
to obliging the Commission to consider distributional aspects of minimum wage setting
(i.e. the ‘needs’ or living standards of low paid workers) was the requirement to have
regard to the provision of a safety net for the low paid. This was in stark contrast to the
wording of the prior legislation and to the current Fair Work Act, which explicitly directs
the AFPC’s successor (the Minimum Wages Panel of Fair Work Australia) to establish
‘fair’ minimum wages. Nor was there any express reference to the living standards or
needs of the low paid, as there had been in prior legislation, and as there is now,
reflecting the influence of the original Harvester Judgement and Justice J.B.Higgins’
notion of the ‘basic living wage’.” (Why Would an Economic Liberal Set Minimum
Wages?, Policy, Vol. 25 No. 4, 2009, page 4.)

The reformed system that Professor Harper described did not come as a surprise. There was
a lot of community debate before the Fair Work Act was enacted in 2009.

In a speech entitled Introducing Australia's New Workplace Relations System at the National
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Press Club on 17 September 2008, the then Deputy Prime Minister, Minister for Education,
Minister for Employment and Workplace Relations and Minister for Social Inclusion, the Hon
Julia Gillard, started her speech with the following:

“The signature values of nations are often defined by the circumstances of their birth.
This is as true for Australia as for other countries. And for us there’s one value above all
others that we identify with as truly our own. It's the value that emerged out of the
circumstances of Federation, which coincided with the industrial turbulence of the late
nineteenth and early twentieth centuries. That value is fairness. Or as we like to put it:
‘the fair go’. It inspired us to establish a society that aimed to give every citizen a decent
standard of living. And it led us in 1907 to establish the principle of the living wage.”
(Emphasis added.)

167. This was very welcome and the legislation that was enacted was consistent with the position
taken by the bishops in 2005. We can see from the earlier paragraphs in section A of this
chapter on Harvester and the living wage that the speech claimed too much for Harvester and,
in doing so, failed to take into account the universality of the living wage principle. The living
wage principle, with its intrinsic notion of fairness and a desire for a decent standard of living,
had been advocated in Australia and elsewhere for some years before Harvester.
Nevertheless, the words used correctly highlight ingrained values both in the current legislation

and across the Australian community.

B. THE LEGISLATIVE FRAMEWORK FOR WAGE SETTING
168. The object of the Fair Work Act is set out in section 3, which contains two principal objects and
various means and supplementary objects by which the principal objects are be pursued.

"The object of this Act is to provide a balanced framework for cooperative and productive
workplace relations that promotes national economic prosperity and social inclusion for
all Australians by:

(a) providing workplace relations laws that are fair to working Australians, are flexible
for businesses, promote productivity and economic growth for Australia’s future
economic prosperity and ftake into account Australia’s international labour
obligations; and

(b) ensuring a guaranteed safety net of fair, relevant and enforceable minimum terms
and conditions through the National Employment Standards, modern awards and
national minimum wage orders; and

(c) ensuring that the guaranteed safety net of fair, relevant and enforceable minimum
wages and conditions can no longer be undermined by the making of statutory
individual employment agreements of any kind given that such agreements can
never be part of a fair workplace relations system; and

(d) assisting employees to balance their work and family responsibilities by providing
for flexible working arrangements; and

(e) enabling fairness and representation at work and the prevention of discrimination
by recognising the right to freedom of association and the right to be represented,
protecting against unfair treatment and discrimination, providing accessible and
effective procedures to resolve grievances and disputes and providing effective
compliance mechanisms; and

(f) achieving productivity and fairness through an emphasis on enterprise-level
collective bargaining underpinned by simple good faith bargaining obligations and
clear rules governing industrial action....." (Emphasis added.)

Social inclusion
169. One of the two principal objects of the Fair Work Act is social inclusion. The term is not

defined. In Chapter 7 we discuss the connection between social inclusion, social exclusion,
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poverty and disadvantaged. Included in that discussion are the following two commentaries on
social inclusion and exclusion. In 2010 Fair Work Australia published a research paper on
social inclusion, entitled Research Report 2/2010 - Literature review on social inclusion and
its relationship to minimum wages and workforce participation. It includes the following
commentary on the meaning of the term:

“There is no universal or generally accepted definition of either social inclusion or
exclusion. Based on how the term has been used, social inclusion could be broadly
understood as the process or means by which individuals and groups are provided with
the resources, rights, goods and services, capabilities and opportunities to engage in
cultural, economic, political and social aspects of life. The concept is still relatively
new to Australia, although its significance to research, policy and legislation is
growing." (Executive Summary)

The opposite of social inclusion is social exclusion, which may have greater utility in
highlighting what is needed for social inclusion. The research report notes a useful definition:

“Social exclusion is a process that deprives individuals and families, and groups and
neighbourhoods of the resources required for participation in the social, economic and
political activity of society as a whole. This process is primarily a consequence of
poverty and low income, but other factors such as discrimination, low educational
attainment and depleted living environments also underpin it. Through this process
people are cut off for a significant period in their lives from institutions and services,
social networks and developmental opportunities that the great majority of a society
enjoys.” (Tackling Social Inclusion, John Pierson, Routledge, London, 2002):

The legislation also refers to social inclusion in the list of matters that the FWC is to take into
account when setting minimum wages. The FWC is required to take into account "promoting
social inclusion through increased workforce participation" (section 284 (1)(b)). Not
surprisingly, unions emphasise the general in section 3 and employers emphasise the specific
in section 284(1)(b). The FWC responded to the competing approaches in its June 2013
decision:

"[101]...We accept that our consideration of “social inclusion” in the context of s.284(1)(b)
is limited to increased workforce participation. On that basis it is obtaining employment
which is the focus of s.284(1)(b). This involves a consideration of the increased
incentives that higher minimum wages can provide to those not in employment to seek
paid work, balanced against potential impacts on the demand for low-paid workers and
hence the supply of low-paid jobs, from large increases in minimum wages.

[102] However, we also accept that modern award rates of pay impact upon an
employee’s capacity to engage in community life and the extent of their social
participation. These are matters that can be appropriately taken into account in our
consideration of the legislative requirement to “maintain a safety net of fair minimum
wages” and to take into account “the needs of the low paid” (s.284(1)(c)). Further, the
broader notion of promoting social inclusion is also relevant to the fixation of minimum
wages, quite apart from the more limited construct reflected in s.284(1)(b). One of the
objects of the Act is to promote “social inclusion for all Australians by’ (among other
things) “ensuring a guaranteed safety net of fair, relevant and enforceable minimum
terms and conditions through...modern awards and national minimum wage orders”
(s.3(b))." (Annual Wage Review 2012-13)

The safety net

172.

Most relevant to the setting of minimum wages are the terms of section 284(1), which provides
that the "FWC must establish and maintain a safety net of fair minimum wages, taking into

account [among others] .... relative living standards and the needs of the low paid".

THE AUSTRALIAN WAGE SETTING FRAMEWORK 39



173.

174.

175.

176.

177.

178.

The term "safety net", which appears in various sections of the Fair Work Act, is not defined.
The term was introduced into national wage setting provisions in the 1996 amendments to the
Industrial Relations Act 1988, which was later renamed the Workplace Relations Act 1996. A
surprising feature of the history of wage regulation under the Fair Work Act has been the limited
consideration of the nature and purpose of a safety net and how that is to be applied to the
varying circumstances in which workers and their families live.

ACCER has argued that the term safety net must be given its ordinary meaning, informed by
the minimum wages objective and the general objects of the Act. The purpose of a safety net
of fair minimum wages is to promote social inclusion of all Australians and to support and
protect those workers who need its protection. As a general statutory right it has to be applied
in a reasonable and proportionate way, which means that decisions do not have to cover
unusual or exceptional cases, but they must cover ordinary and expected circumstances. In
setting a safety net, the FWC has to set a wage that is sufficient to support workers with family
responsibilities, but it would not be required to set a wage by reference to the needs of a
worker with nine children.

The ordinary and expected circumstances will include, and not be limited to, single persons,
workers who are sole parents and workers with a partner and children. In the contemporary
Australian context, having two children is within the scope of the ordinary and expected
circumstances. A safety net wage must, therefore, be sufficient to support families with two
children, whether the family is headed by a couple where one of them stays at home to remain
outside the paid workforce in order to care for their children, or by a sole parent in
employment and incurring child care expenses. It would not be acceptable to set a wage that
is sufficient for one of these families, but not for the other. A safety net designed for single
workers cannot be a safety net for workers with family responsibilities.

A necessary part of the provision of a safety net is the identification of the measure or standard
of the safety net. A safety net that is devoid of a measure or standard is devoid of meaning. In
its Annual Wage Review 2014-15, Decision (June 2015 decision) the FWC stated that an
“assessment of the needs of the low paid requires an examination of the extent to which low-
paid workers are able to purchase the essentials for a ‘decent standard of living’ and to engage
in community life, assessed in the context of contemporary norms” (paragraphs 34 and 311)
and that those in “those in full-time employment can reasonably expect a standard of living that
exceeds poverty levels” (paragraph 383).

Although the FWC does not frame these goals in terms of the requirements of the wage safety
net, ACCER argues that the safety net that the FWC is obliged to provide, in the ordinary and
expected circumstances, a wage safety net that enables workers to purchase the essentials for
a ‘decent standard of living’ and to engage in community life, assessed in the context of
contemporary norms, and to achieve a standard of living that exceeds poverty levels. These
are not merely aspirations.

A critical point about the FWC’s formulations is that they can only have meaning when the

beneficiaries are specified. The FWC has not identified those workers for whom the safety net
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is intended to provide the income to purchase the essentials for a ‘decent standard of living’
and to engage in community life, assessed in the context of contemporary norms and to
achieve a standard of living that exceeds poverty levels. It is a fact that many Australian
workers with family responsibilities are not able to achieve the standard of living identified by
the FWC. A wage setting system needs to identify the workers who are the beneficiaries of the
wages safety net and provide a rationale for not assisting those who are not beneficiaries of the
wages safety net. If there are economic or other factors prevent it from providing this kind of
support and protection to some or all of the workers who fall within the ordinary and expected
circumstances, the reasons should be evident.

We are entitled to ask, which workers with family responsibilities and employed on a safety net
wage are able to purchase the essentials for a ‘decent standard of living’ and to engage in

community life, assessed in the context of contemporary norms?

Australia’s international labour obligations

180.

181.

Section 3(a) of the Fair Work Act sets out a number of particular objects of the legislation,
including that its provisions take into account "Australia’'s international labour obligations”. The
category is not defined, but in its ordinary meaning would cover labour matters within general
conventions which have been ratified by Australia and labour-related conventions, such as
those promulgated by the International Labour Organisation (ILO), and ratified by Australia.
These instruments include the International Covenant on Economic, Social and Cultural Rights
and the ILO’s Minimum Wage Fixing Convention 1970. The terms and relevance of these are
set out in Chapter 1C.

These international obligations are meant to be acted on through the introduction of domestic
laws and through the decisions that are made pursuant to those domestic laws. The
introduction of an international obligation into domestic law should be reasonable and
proportionate and the exercise of any discretion under that domestic law should take account
the terms of the international obligation. When the FWC exercises its statutory power to set
minimum wages it should be cognisant of the human right that is recognised in the International
Covenant on Economic, Social and Cultural Rights in regard to wages: the universal right “...
to the enjoyment of just and favourable conditions of work which ensure, in particular: ...
Remuneration which provides all workers, as a minimum, with ... Fair wages and ... A decent

living for themselves and their families ..... ” (Article 7(a)).

Modern awards

182.

The FWC now sets terms and conditions of employment for Australian workers, with only minor
exceptions, through 122 awards (called "modern awards") covering defined industries and/or
occupations. These awards came into operation in 2010 following a lengthy and exacting
process in the AIRC, operating under transitional provisions, to replace hundreds of State and
Federal awards which contained many inconsistent provisions. Some of the most contentious
were the varying wage rates across the jurisdictions for the same kind of work. The general
result was the continuation of Federal award classifications and wage rates. The great majority

of Australian workers are covered by an award classification made under this new award
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system, but in most cases a collective or individual agreement provides for further and better
terms of employment than are provided by the award safety net provisions.

The awards prescribe various kinds of work classifications and set wage rates for them.
Generally, awards contain a limited number of “broad-banded” classifications, in contrast to the
narrowly defined job classifications which characterised most awards until the 1980s and which
were responsible for a range of workplace rigidities. The various work classifications and wage
rates are intended to reflect differences in work value and, sometimes, the different conditions
under which work is performed. While there is a rationale for differentials within each award, it
is hard in some cases to find consistency across awards, a point which is illustrated in Table 6
in Chapter 3.

Not all employment rights are contained in awards. Some of the most important and general
rights (e.g. the right to annual leave) are found in the National Employment Standards
prescribed by sections 59 to 131 of the Fair Work Act.

Safety nets and bargaining

185.

186.

187.

The Fair Work Act establishes a system of collective bargaining based on the wage and award
safety net so that wages and other terms and conditions of employment under those
agreements will be "better off overall”. Detailed procedures regulate and monitor that system.
The intention is that, overall, the bargaining process will be one in which workers and their
employers identify and implement measures for increasing productivity for their own mutual
benefit. Collective bargaining is also a means through which the supply and demand in
particular parts of the labour market, i.e. market forces can be recognised and accommodated.
There is also limited scope for individual bargains to be struck under "individual flexibility
agreements” that enable an employer and an employee to vary the terms of the relevant award
or enterprise agreement to meet the needs of their situation. Again this kind of agreement is
subject to the "better off overall test". In addition, it is open to any employer to enter into a
contract to pay more than the rates prescribed in the relevant award or collective agreement.
Over the years some employers have simply paid an extra amount over the current wage rate,
without the complications of statutory agreements or common law contracts.

The “bargaining sector” of the labour market is varied and the extra benefits accruing to
workers may be marginal or substantial, depending on a myriad of factors. The Australian
Council of Trade Union’s website states that workers who “are under a union collective
agreement earn on average $100 a week more than other employees”. see

http://www.australianunions.org.au/why_join

The bargaining system and economic flexibility

188.

The distinction between safety net entitlements and negotiated entitlements is an important
distinction when considering responses to changing economic circumstances, either in the
economy as a whole or in specific sectors of it. The response to changing business conditions
and changes in the supply and demand for labour is essentially a function of the bargaining
sector. Safety net wages, based as they are on needs, and on wage increments reflecting

changes in relative work values, are not intended to be affected by the business cycle in the
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way that bargained rates are. Unlike the wages safety net system, the bargaining system
presents the opportunity for making various arrangements that can minimise the impact of

an economic downturn or the changing operational needs of the firm.

THE NMW: THE FOUNDATION OF THE WAGE SETTING SYSTEM

This book gives particular attention to changes in the NMW, which came into operation in 2010
under the Fair Work Act as the successor to the Federal Minimum Wage (FMW). The FMW
was set first set in 1997 by a decision in the AIRC's Safety Net Review —Wages- April 1997
case (Safety Net Review Case 1997) "to determine a minimum wage (to be called "the federal
minimum wage") for full-time adult employees of $359.40 per week and, for junior, part-time
and casual employees, of a proportionate amount”; (1997) 71 IR 1, 189. It was decided that no
award rate could be less than the FMW. There was no legislative requirement to do this. The
FMW was an incidental, though very important, aspect of the award system. It did not operate
outside the award system as a general entitlement of workers.

The FMW was set at the same rate as the C14 classification rate in the Metal Industry Award
1984. Importantly, the setting of the FMW did not involve any investigation into the adequacy
of the C14 rate. The C14 rate was the lowest rate in that award and operated over the first
three months of employment, after which workers moved to the C13 wage rate. It was a
transitional rate. Since 1997 the FMW and the NMW have increased at the same rate (by
either a percentage or money amount) as the lower paid award rates, with the effect that the
relativity between the NMW and the lower end of the award classification has remained. The
NMW/FMW has been increased in lockstep with lower paid award classifications. Decisions
were made about award wage increases and were then applied to the NMW.

The Fair Work Act provides a very different process for the setting of the NMW. The legislation
establishes the NMW as a right independent of the award system, but operating on the award
system and on agreements made under the legislation. It operates as a general right of
workers within and outside and the award system. The clear intention of the legislation is that
award rates are to be based on a separately assessed NMW and, it follows, that the NMW is
not to be constrained by existing award rates. Having assessed the NMW, the FWC must take
it into account in setting award rates. This is very significant in our consideration of the level of,
and the adjustments to, the NMW.

Despite these new provisions introduced in 2010, the earlier decisions under the Fair Work Act
shows that the earlier practice continued and the NMW was treated as ancillary to, or
dependent upon, award rates of pay and the relativities within the awards; for example, the
FWC has stated:

"[28] The national minimum wage is currently set at the minimum wage for the C14
classification, the lowest wage level in the Manufacturing and Associated Industries and
Occupations Award 2010 (Manufacturing Award). No cogent basis was advanced for
disturbing that relationship." (Annual Wage Review 2011-12, Decision.)

"[45] The national minimum wage is currently set at the minimum wage for the C14
classification. We have not been persuaded to depart from that relationship.”
(Annual Wage Review 2012-13, Decision.)
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The proper process under the Fair Work Act had been reversed, with the effect that the
adequacy of the NMW was not subjected to scrutiny.

ACCER raised this matter as an issue of law in the Annual Wage Reviews of 2013-14 and
2014-15 and each time made submissions based on the material that is set out in the following
paragraphs. The FWC did not respond to the submissions in its June 2014 decision, but did so
in its June 2015 decision. It concluded:

“... as part of the decision making process in an annual wage review the [FWC’s] Panel
must first form a view about the rate of the NMW it proposes to set in the review (taking
into account the statutory considerations relevant to that discrete task) and then take that
proposed NMW rate into account (along with the other relevant statutory considerations)
in exercising its powers to set, vary or revoke modern award minimum wage rates.”
(June 2015 decision, paragraph 137)

To explain this important change it is necessary to refer to the basic provisions applying to the
setting of the NMW and award wage rates.

One of the stated objects of the Fair Work Act is “ensuring a guaranteed safety net of fair,
relevant and enforceable minimum terms and conditions through the National Employment
Standards, modern awards and national minimum wage orders”; see section 3(b).

There are two specific objectives in the legislation regarding the setting of wages and award
provisions. First, the minimum wages objective in section 284(1), which deals with the setting
of minimum wage orders and, by the terms of section 284(2), adjustments in award wage rates.
Section 284(1) provides:

“The FWC must establish and maintain a safety net of fair minimum wages, taking into
account:

(@) the performance and competitiveness of the national economy, including
productivity, business competitiveness and viability, inflation and employment
growth; and

(b)  promoting social inclusion through increased workforce participation; and

(© relative living standards and the needs of the low paid; and

(d)  the principle of equal remuneration for work of equal or comparable value; and

(e) providing a comprehensive range of fair minimum wages to junior employees,
employees to whom training arrangements apply and employees with a
disability.

This is the minimum wages objective"” (Italics in original)

Section 284(2) provides that the minimum wages objective applies to the minimum wages
provisions (in Part 2-6) and the setting, varying or revoking award minimum wages (in Part 2-3).
The second specific objective in the legislation is found in the criteria to be applied in award-
making. Section 134 (1) covers, among other matters, setting, varying or revoking modern
award minimum wages and provides a wider range of matters to be taken into account:

"The FWC must ensure that modern awards, together with the National Employment
Standards, provide a fair and relevant minimum safety net of terms and conditions,
taking into account:
(@) relative living standards and the needs of the low paid; and
(b)  the need to encourage collective bargaining; and
(c) the need to promote social inclusion through increased workforce participation;
and
(d) the need to promote flexible modern work practices and the efficient and
productive performance of work; and
(da) the need to provide additional remuneration for:
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(e) employees working overtime; or

) employees working unsocial, irregular or unpredictable hours; or

() employees working on weekends or public holidays; or

(h)  employees working shifts; and

() the principle of equal remuneration for work of equal or comparable value;
and

()] the likely impact of any exercise of modern award powers on business, including
on productivity, employment costs and the regulatory burden; and

(k)  the need to ensure a simple, easy to understand, stable and sustainable modern
award system for Australia that avoids unnecessary overlap of modern awards;
and

)] the likely impact of any exercise of modern award powers on employment
growth, inflation and the sustainability, performance and competitiveness of the
national economy.

This is the modern awards objective" (Italics in original)

Minimum award wages are set under section 139(1)(a), which enables the making of terms

regarding:
"minimum wages (including wage rates for junior employees, employees with a disability
and employees to whom training arrangements apply), and:
0] skill-based classifications and career structures; and
(ii) incentive-based payments, piece rates and bonuses;"
Section 285(2) and (3) deal with the annual wage review:

“(2) In an annual wage review, the FWC:
(@) mustreview:
0] modern award minimum wages; and
(i)  the national minimum wage order; and
(b) may make one or more determinations varying modern awards to set, vary or
revoke modern award minimum wages; and
(c)  must make a national minimum wage order.
(3) In exercising its power in an annual wage review to make determinations referred to
in paragraph (2)(b), the FWC must take into account the rate of the national minimum
wage that it proposes to set in the review."
Therefore, before setting award rates of pay the FWC has to have decided on the amount that
it proposes to set for the NMW. The minimum wage order is the fundamental instrument in the
new scheme. Section 135(2) provides further direction on the relationship between the NMW
and award wage rates:

"In exercising its powers under this Part to set, vary or revoke modern award minimum

wages, the FWC must take into account the rate of the national minimum wage as

currently set in a national minimum wage order."
This means that the NMW is to be a base upon which minimum award wages are to be set.
The legislation does not specifically say that no award rate may be less than the NMW, but it is
inconceivable that an award rate could be set at less than the NMW given these provisions.
Section 294 (1) provides that a national minimum wage order "must set the national minimum
wage" and "must set special national minimum wages for all award/agreement free" junior
employees, employees to whom training arrangements apply and employees with a disability.
In regard to employees not covered by those special wage rates, section 294(3) provides that
the NMW applies to "all award/agreement free employees". The agreements referred to in

these provisions are enterprise agreements made under the legislation. The NMW has an
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operation on those agreements by virtue of section 206 which provides that the base rate of
pay under an enterprise agreement must not be less than the lowest modern award rate or the
national minimum wage order rate and provides for their operation in the event that the
agreement fails to comply with the section.

In summary, the NMW, and special national minimum wages, directly apply to those not
covered by an award or agreement; for those covered by an award, the requirements of
sections 285(3) and 135(3) ensure that an employee cannot be paid less than the NMW; and
for those covered by an enterprise agreement the provisions of section 206 ensure that an
employee cannot be paid less than the NMW.

The proper application of the new scheme for the setting of the NMW has consequences for the
setting of award wage rates. ACCER’s consistent argument has been that, in the transition to a
fair and sufficient NMW, annual increases in the NMW should be greater than those set for
award classifications. In some awards there are classifications and wage rates that are equal
to or close to the NMW, so that, unless the increases in low paid award rates are the same as
the increase in the NMW, those award rates would be overtaken or their margins over the
NMW reduced. This would be a matter to be considered by the FWC once it had decided on
the increase in the NMW. ACCER'’s preference would be for the consequential adjustments of

award rates, rather than lower paid work classifications being made redundant

THE SUPPORT FOR FAMILIES IN MINIMUM WAGE DECISIONS

In its June 2014 Annual Wage Review decision the FWC decided that the "appropriate
reference household for the purposes of setting minimum wages is the single person
household"; Annual Wage Review 2013-14, [2014] FWCFB 3500 (June 2014 decision), at
paragraphs 38, 365 and 373.

This was the first time in more than a century of minimum wage setting in Australia that an
industrial tribunal has decided that minimum wages should be set on that basis, thereby
excluding considerations of the needs of the low paid with family responsibilities. It was a
decision that was inconsistent with the living wage principle and recognised human rights. For
more than a century Australian minimum wage decisions have taken into account the
circumstances of workers with family responsibilities, even though economic circumstances
have sometimes frustrated the fulfilment of that objective.

The first of the three paragraphs in the June 2014 decision states:

“[38] We note that a number of the proposed changes to tax-transfer payments
announced in the 2014-15 Budget will particularly impact on families, rather than
individuals. The appropriate reference household for the purposes of setting minimum
wages is the single person household, rather than the couple household with children.
For this reason, it should not be assumed that the tax-transfer payments
announced in the Budget will automatically be taken into account in determining the
level of the increase in next year’s Review.”

This passage was reproduced at paragraph 365 in the context of a discussion of taxes and
transfers and the proposed changes in the 2014 Budget. We have described the changes

proposed by the May 2014 Budget in Chapter 1E. The FWC was saying that, despite their
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potential impact, they were not relevant because wages were being set on the basis of the
single person household.

In the third passage concerning the single person criterion, the FWC referred to the written
submission of the Australian Council of Social Services (ACOSS):

"[373] We note also that ACOSS adopted the position that the appropriate reference
household for the purposes of setting minimum wages is the single person
household [footnote] rather than couple households with children. This is also our
view."

The footnote in this passage is "ACOSS submission at p. 6". However, the ACOSS position
was not as it was described by the FWC. The relevant passages are:

"Decisions on the level of minimum wages should be informed by ‘benchmark’
estimates of the cost of attaining a ‘decent basic living standard’ for a single adult
according to contemporary Australian standards.

The combined effect of the minimum wage and family payments on the extent of
poverty among families should also be taken into account in setting minimum
wages." (ACOSS submission page 6, emphasis added.)

The single person benchmark proposed by ACOSS is qualified by the requirement that families
not be left in poverty. This is very different to the recitation appearing in the submission.

The ACOSS submission has its origins in the Safety Net Review-Wages-April 1997 (Safety
Net Review Case 1997), (1997) 70 IR 1, where ACOSS had put similar submissions and Vice
President Ross (as he then was) adopted them in his dissenting decision. However, the single
person criterion adopted by the FWC in 2014 was not qualified by the protection of families
from poverty.

In 2015 ACCER argued that the single person criterion is contrary to law and that the FWC is
required to take into account the relative living standards and needs of workers with family
responsibilities. ACCER’s submissions in 2015 are reproduced at section E of this chapter.
ACCER’s submissions on the single person benchmark were successful, but were not the
subject of any analysis of the issues by the FWC and there was no explanation of the basis for
the statements made in 2014. After referring to ACCER’s submissions the FWC simply stated
that it “... is bound to take into account relative living standards and the needs of the low paid
without limitation”; see June 2015 decision, paragraphs 140 to 143. This effectively disposed of
the single person household benchmark that was articulated in the June 2014 decision: the
FWC has accepted that it has to take into account the needs of workers with family
responsibilities and that it would be contrary to the Fair Work Act not to do so.

The FWC did, however, find that the single person household had utility as the “starting point”
for wage reviews. It was a different approach to that taken in 2014:

“The Panel reaffirms its position that the appropriate reference household for the
purposes of setting minimum wages is a single-person household rather than the
couple household with children, for the reasons given by ACOSS. By appropriate, we
mean that the single adult provides the starting point for our assessment of relative
living standards and needs. We also consider relative living standards and needs of
other types of families, including single-income families. We routinely examine the
circumstances of different family types, including their equivalent disposable income
relative to measures such as a poverty line and the situation of families who earn
“average” wages [footnote]. While we pay particular attention to the impact of our
decision on the needs of low-paid single adults, we also note and take into account the
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combined effects of changes in minimum wages and the tax-transfer system on the
needs of other low-paid household types, including those with dependent children.”
(Paragraph 337. The footnote reads “See for example tables 8.2 and 8.3 of the
Statistical Report”. The FWC describes itself as the Panel when referring to its
minimum wage cases.)
The reasons given by ACOSS, which are referred to in the first sentence, are reproduced in
paragraph 338 of the decision and are the basis of the ACOSS support for the qualified single
person benchmark. The reasons are referred to in ACCER’s March 2016 submission, which is
now at Chapter 9 of this book.
The important issue arising from paragraphs 337 and 338 of the June 2015 decision is whether
the attention that the FWC proposes to give to the single person household is operational, to
assist in the broader investigatory processes, or it is the basis of the kind of the qualified single
person wage setting proposal advanced by ACOSS. Has the FWC moved from an unqualified
to a qualified single person benchmark? To explain this issue we need to return to the Safety

Net Review Case 1997.

The Safety Net Review Case, 1997

220.

221.

222,

223.

In section C of this chapter we referred to the introduction of the FMW in the Safety Net Review
Case, 1997, which was the first wage review following substantial changes to the national
employment legislation. In 1996 the Industrial Relations Act 1988 was amended in a variety
of ways and renamed the Workplace Relations Act 1996. The most contentious of these
changes was the introduction of detailed collective and individual bargaining provisions which
enabled employers and their workers to modify, subject to limits, prescribed award conditions.
There was also a significant change in the regulation of the minimum wage setting
process, although it was broadly consistent with custom and practice.

The new bargaining system operated on a “safety net” of award provisions. The new
wage setting provisions were similar to those now in the Fair Work Act 2009. Section 88B(2)
then provided that the AIRC:

“...must ensure that a safety net of fair minimum wages and conditions of
employment is established and maintained, having regard to the following:

(a) the need to provide fair minimum standards for employees in the context of
living standards generally prevailing in the Australian community;

(b) economic factors, including levels of productivity and inflation, and the
desirability of attaining a high level of employment;

(c) when adjusting the safety net, the needs of the low paid.”

The Safety Net Review Case 1997 introduced the FMW, although it was not required by,
or even mentioned in, the legislation. The members of the AIRC were agreed in their decision
to introduce the FMW, but were not unanimous on how it should be set and the level at which it
should be set.

There was substantial discussion in the majority and dissenting decisions regarding the
submissions on behalf of ACOSS, which proposed an “integrated approach” to the
protection of the relative living standards of the low paid. It submitted:

“...[IJt would be inappropriate to use a family with children as the primary benchmark
for a ‘living wage’ in the 1990s. Rather, the above evidence suggests that it should be
primarily designed to provide an adequate standard of living for a single adult without
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children. However, consideration should also be given to the impact of the ‘living
wage’ claim, in conjunction with income support payments and tax concessions, on
low income families with children.” (Quoted in (1997) 70 IR, 1, at 46, emphasis in the
original)

The majority decision in 1997

224,

In its consideration of the meaning and scope of “the needs of the low paid’, the
majority referred to the “formidable problems" in estimating needs in the diversity of
circumstances in which low paid workers live. This led them to the conclusion that a
benchmark approach was impracticable. They thought it was undesirable “to identify any
family unit as appropriate for a benchmark” and did not accept the single person test for
the setting of wage rates (page 52). The majority held that the legislation’s reference
to "the needs of the low paid” was not a reference to the living costs of low paid workers.
They took the view that “needs” should be “construed simply as an adjunct to ‘low paid’
without any further attempt to specify or quantify them” (see pages 51-3). This meant, in
effect, that the legislation’s reference to the needs of the low paid was regarded as the need
to protect the relative position of low paid workers in the new wages system. Significantly, this
view was not repeated in subsequent decisions, where “needs” were treated as relating to the

costs of living.

Ross VP’s dissent in 1997

225,

226.

227.

Vice President Ross's dissent included a lengthy consideration of the ACOSS submissions.
For present purposes the consideration falls into two parts.

The first concerns the standard of living to be attained through the minimum wage.
ACOSS argued that the single adult living alone should be “able to attain a standard of living
that would be generally regarded as ‘decent’ by the Australian community and can
participate fully in the life of the community” (Ross VP, page 126). The Henderson Poverty
Line (HPL) was rejected “as the primary benchmark for setting minimum wage rates, as
the community expects full-time wages, together with income support payments, where
appropriate, to provide a standard of living significantly above ‘poverty’ levels”; Ross VP,
page 128. He went on to say:

“‘However | agree with the submission by ACOSS that as the proportion of wage
earning families with children that is actually living in poverty has increased in recent
years there is a role for the HPL or similar poverty benchmark in checking whether
minimum wages, together with income support payments, are at least sufficient to
prevent poverty in these households.” (Page 128)

Ross VP rejected the HPL as the reference point for the level of income appropriate for a
single person, adopting instead the “consensual poverty line” based on research
undertaken by the Social Policy Research Centre (SPRC) at the University of New South
Wales in 1989 and published in 1992. Applying that research he concluded that “persons
employed at or below the rate prescribed for classification level C7 in the Metal Industry
Award 1984 — Part | (i.e. $503.80 per week) are below the consensual poverty line” (page
131, italics in original). Later the Vice President stated:

‘In my view the minimum safety net wage should, over time, and consistent with
prevailing economic conditions, be increased to the level of the consensual poverty
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line with consequent adjustments through the award structure to retain existing
relativities.” (Page 177, italics in original)

228. The consensual poverty line at this time was well above the rate adopted by the majority
for the FMW: $530.80 per week compared to $359.40 per week. Ross VP proposed that this
very substantial gap, $171.40 per week in 1997, be closed over time. The current difference
between the two award rates, which are now in the Manufacturing and Associated Industries
and Occupations Award, is $177.70 per week. Any adjustment to the FMW as a result of a re-
evaluation of needs would require either the adjustment of award rates in order to maintain
established relativities or some low paid award classifications being overtaken and made
redundant by the adjusted FMW. The proposal for implementation over time, with
consequential changes in award rates, is significant. This is the same kind of process that is
now raised by ACCER’s claim for an increase in the NMW to address poverty in wage-
dependent families.

229. The second relevant aspect of Ross VP’s decision concerns the protection to be afforded
to families. In further reference to the ACOSS submissions, and its “integrated approach”,
Ross VP noted that:

"[Under the ACOSS] approach, wage regulation would be based on more explicit
objectives and targets, which are designed:

e primarily, to provide a decent standard of living, significantly above
poverty levels, for a single adult with no children;

e at the same time, along with the income support system, to ensure that low
wage earning families with children are at least lifted out of poverty;....
In my opinion the integrated approach proposed by ACOSS is an appropriate way
of conceptualising the relationship between the award safety net and the broader
social safety net.” (Page 143, italics in original)

230. Ross VP added the observation that “one consequence of the relationship between these two
concepts is that adjustments in the social safety net may have a bearing on the
determination of the level of the award safety net’ (page 143). Changes in the social safety
net included changes in family transfers and taxation rates. This meant that a budgetary
change might increase or reduce the work to be done by the wage packet in the support of
families.

231. The Vice President's summary of his conclusions on the social safety net includes the
following:

“The objective of the award safety net should be to primarily provide a decent
standard of living, significantly above poverty levels, for a single adult with no
children. At the same time, along with the social security safety net, the award
system should ensure that low wage earning families with children are at least lifted
out of poverty.” (Page 147, emphasis added)

232. The second sentence of this formulation was critical to the integrated approach to wage
setting and demonstrated that a single person rate would not be set in a way that would
have families in poverty. The position of low income families and their protection was a
major concern of Ross VP. Itis evident in the passage quoted earlier, which included “I agree
with the submission by ACOSS that as the proportion of wage earning families with children

that is actually living in poverty has increased in recent years”. It is also evident in the
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following passages:

“‘Low income can lead to a substantial reduction in equality of opportunity for large
numbers of people. There is strong evidence that both health status and
educational attainment is influenced by socio-economic status, with children in low
income families more likely to have lower educational outcomes, and with people on
lower incomes more likely to experience serious health problems. Given the
importance of both health status and educational attainment in influencing a person’s
economic future, the impact of growing up in a low income family can be a substantial
compounding of disadvantage in the longer term.” (Pages 140-1)

‘| agree [with Bishop Challen of the Brotherhood of St Laurence] that wage
fixation in Australia has reached a ‘fork in the road’. We can allow the living
standards of low paid workers and their families to drift further below community
standards, or we can set clear objectives for maintain and improving them.” (Page 187)

“If we are to begin to address the problems confronting low paid employees and the
widening gap between award and market wages we must do more than simply
maintain the real wages of the low paid. Such a response simply preserves the
status quo. A status quo in which income inequality is increasing and many low paid
workers and their families have to go without food or clothing, is neither fair nor
acceptable.” (Page 188)

These three paragraphs show that it was intended that the qualified single person test
would not permit the setting of a minimum wage that would leave out of consideration the
needs of the low paid with family responsibilities and the need to protect them against poverty.
We agree with the views expressed by Ross VP in these paragraphs. Unfortunately for the low
paid, his fears have been realised:

¢ living standards have drifted below community standards;

e there are no clear objectives in recent wage decisions;

e inequality has increased; and

e childhood poverty, with all its damage to personal development and future prospects,

has increased.

With those considerations for a the operation of a wage setting system that protects families
against poverty, we turn to a review of the national wage setting cases up to the
commencement of the Fair Work Act 2009.

AIRC cases 1998 to 2005

236.

237.

The dissent of Ross VP in 1997 was the last dissent in national wage setting decisions. In
the period between 1997 and 2005 (after which the AIRC lost its capacity to set minimum
wages) the AIRC’s Safety Net Review decisions were unanimous decisions. Subsequent
decisions by the AFPC and the FWC have also been unanimous.

The Safety Net Review Case 1998, presided over by a new President, Justice Giudice,
noted that in the previous year the tribunal had “decided not to establish a federal minimum
wage by reference to a defined benchmark of needs and not to undertake an inquiry
[suggested by ACOSS] to develop a benchmark of wage adequacy” (Print Q1998 at Chapter
9.3) and refused to depart from that approach. However, the AIRC implicitly rejected the
majority view in 1997 regarding the meaning of the term “the needs of the low paid”. This
is apparent from the recitation of submissions and the AIRC’s conclusions in Chapter 7 of

its decision, entitled “Needs and the low paid”. The living costs of the low paid were treated
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as needs of the low paid.

238. It should be noted that the term "benchmarks" was used in two ways: as a defined
household, such as a single person or “family of four” benchmark, and as a benchmark
of wage adequacy, such as the poverty line.

239. The financial position of families was part of the AIRC's considerations from 1998. Over the
period to 2005 the impact of the tax-transfer system was part of the safety net review
process and changes in the impact of the social wage on families were taken into account by
the AIRC. Safety net increases were seen as providing for the needs of low paid workers
and their families, along with the social wage. For example, in May 2002 the AIRC said:

“[144] It appears to us that there is general agreement amongst the major parties that
minimum award wages and the social wage are complementary and inter-related
mechanisms for addressing the needs of the low paid.

[145] Inevitably the wages system interacts with both the social security and
taxation systems. Safety net adjustments will be, to a certain extent, offset by
higher taxes and/or lower social security payments. . . .

[147] We agree with the proposition that the tax-transfer system can provide more
targeted assistance.” (Safety Net Review Case, 2002, Print PR002002)

240. In 2003 ACOSS and ACCER asked the AIRC to establish an inquiry into the needs of the low
paid. (ACOSS had made similar requests in the past without any success.) The
proposal was not supported by any party to the proceedings. Under the legal framework
at the time, ACOSS and ACCER were interveners in various industrial disputes between
employers and unions about minimum wages and the wage review was an arbitration of those
disputes. The AIRC rejected the claims for an inquiry:

“[221] We have given consideration to the proposals by ACCER and ACOSS that the
Commission conduct an inquiry into the needs of the low paid in order to ascertain
an appropriate benchmark for the adequacy of the federal minimum wage, but we
have decided not to take this course. We note that the call for an inquiry of the type
proposed by ACCER and ACOSS was not supported by any party in the proceedings.

[222] Our rejection of the proposals for an inquiry should not be taken as a
rejection of the utility of empirically determined "benchmarks" such as the poverty line.
Indeed, it seems to us that the use of such measures is relevant to an assessment of
the needs of the low paid. In this context we also note that in their oral submissions
ACCER argued that the Commission must ensure the minimum rates it sets (and in
particular the federal minimum wage) do not fall below the poverty line. It was put
that this task involved determining questions such as "what are needs, who are the
low paid, what is the poverty line, what is living in poverty and how does the federal
minimum wage compare to the poverty line?" We acknowledge the relevance of the
guestions posed by ACCER and would be assisted by submissions and material
directed to them. As we have already noted empirical studies dealing with these
matters would be of more assistance to the Commission in addressing the specific
matters mentioned in the Act than the type of illustrative evidence adduced by the
ACTU in these proceedings. There is no impediment to ACOSS and ACCER, or any
other party, bringing forward such material in any future safety net review. It is
not, however, desirable for the Commission to establish a separate inquiry for that
purpose particularly in view of the absence of any support for the proposal from any
other party or intervener." (Safety Net Review Case, 2003, Print PR002003)

241. The questions noted in this passage had been posed by Mr Costigan QC, counsel for ACCER,

who had said:
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242,

“We say in order to satisfy its statutory obligation to have regard to the needs of the
low paid the Commission must ensure that the minimum rates it sets, most
particular the Federal minimum wage, do not fall below the poverty line. And we would
say simply, and stress, that it is a fundamental need of the low paid not to live below
the poverty line. Now, in one sense, that is a statement that is easily made, but there
are a number of complex issues involved in it. There is a question of determining, what
are needs, who are the low paid, what is the poverty line, what is living in poverty,
and how does the federal minimum wage compare to the poverty line?” (Transcript, 1
April 2003, PN694.)

In the Safety Net Review case of 2004 submissions had a more specific focus on needs
because the Australian Council of Trade Unions (ACTU) had commissioned substantial
budget standards research from the Social Policy Research Centre (SPRC) at the
University of New South Wales regarding the living costs of low paid workers and their
families. The SPRC data on the living costs of families included single breadwinner
couple families with two children. The relevance of this material was contested by the
Australian Chamber of Commerce and Industry (ACCI), which pointed to the number of dual

income families. The AIRC stated:

“[275] One of ACCI's criticisms of the SPRC budget standards relates to the
allegedly unrepresentative nature of the "household types" utilised by the ACTU for
the purpose of comparison with the SPRC budget standards. In particular, ACCI
noted that less than a quarter of couple families have a single wage earner "the only
scenario the ACTU brings forward to the Commission”. It submitted that "this
selective approach renders [the ACTU's] material unrepresentative”. We do not
accept the premise implicit in that submission, namely, that only dual income couples
are relevant in connection with any consideration of budget standards. Whilst a
significant proportion of Australian families continue to rely upon a single wage as
their sole source of income, the needs of single income families will continue to be
relevant in connection with a consideration of the needs of the low paid.” (Safety
Net Review Case, 2004, PR002004, italics in original)

243. The connection between poverty lines and the needs of the low paid were addressed in the

244,

2004 decision in the following terms:

"[287] The Act makes no reference to a "poverty line" but rather focuses on the
issue of the needs of the low paid. To the extent that the poverty line is a relevant
consideration, ACCI noted that the concept remains "highly contested" and submitted
that this precludes it as a measure to guide the Commission's action. The evidence
before the Commission in the present application is inconclusive. However, we do
not accept that the Commission could not rely upon a poverty line as a tool to
assist it in determining the needs of the low paid if it had probative evidence by
which a poverty line could be accurately identified." ((Safety Net Review Case, 2004,
PR002004)

In the Safety Net Review Case 2005, there was a continuation of the consideration of
families, again without any benchmark family or families, and account taken of changes in the

income tax and tax transfer system:

“[353] We also acknowledge that some of the changes to the income tax and tax
transfer system identified by AIG [the Australian Industry Group] have had a
beneficial impact on the disposable income of some low-paid employees. We have
taken these changes into account in deciding the amount of the safety net
adjustment....Consistent with AiG’s submission we have not taken a mechanistic
approach to this issue. Rather, the social safety net changes have formed part of the
broad exercise of judgment we have undertaken to determine the quantum of the
safety net adjustment....” ((Safety Net Review Case, 2005, PR002005, emphasis
added)
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Work Choices and the AFPC, 2006-2009

245. The Work Choices amendments of late 2005 introduced a different statutory basis for
setting wages. The AFPC was not obliged to take into account relative living standards and
the needs of the low paid, but it was required to “have regard to...providing a safety net for
the low paid” (section 23(c)).

246. In its 2006 decision the AFPC concluded:

“The income support and family assistance safety net, and its continued
improvement over recent years, allows people with family responsibilities to rely
solely on a single wage to support their families.” (Wage setting Decision No.
2/2006, page 96.)

247. That conclusion was partly based on a calculation that, at July 2006, the single breadwinner
family of four was 31% above the Henderson Poverty (HPL for that kind of family.
Significantly, the margin that the single worker had over his or her HPL was also 31%.
The AFPC returned to the position of working families in the following year’s decision:

“Continued improvements over many years in the extent and coverage of income
transfers for working families have resulted in families now having disposable
incomes well in excess of relevant HPLs.” (Wage setting Decision No. 3/2007, page
70.)

248. The AFPC took into account the position and needs of workers with family responsibilities.
However, the 2006 conclusion that the family of four could live on a single wage was based
on an erroneous inclusion in estimated family income.

249. The AFPC’s assessment of the disposable income of the single breadwinner family of
two adults and two children was based on the inclusion of the unemployment benefit,
the Newstart allowance, that was payable to the second parent only if he or she sought
paid employment. A parent who chooses to stay at home to care for the children was not
entitled to that benefit, i.e. the second parent would have to seek a job to achieve the
standard of living described by the AFPC.

250. Following ACCER’s submissions in 2007 and 2008 regarding the inclusion of the
Newstart allowance, a separate calculation in respect of this family, as at December 2007,
was made in the 2008 decision: Wage setting Decision and Reasons for Decision, July
2008, Table 4.4. The difference between the two calculations, i.e. with and without the
Newstart allowance, was substantial. In a FMW-dependent household the difference was
$98.96 per week. Rather than this family being 22% above the HPL (which was
calculated on the basis of the unemployment benefit) the family with the stay-at-home
parent was only 8% above the HPL. The substantial decline in income (including the
Newstart allowance) from July 2006, from 31% to 22%, was unremarked.

251. The optimistic assessments by the AFPC in 2006 and 2007 were not only undermined by
the proper exclusion of the Newstart allowance, but also by the decline of minimum
wages relative to the rising HPLs. In its final decision in 2009 the AFPC recorded that, by
December 2008, the family of four in receipt of Newstart had fallen to a margin of only 15%
above the HPL; Wage setting Decision and Reasons for Decision, July 2009, Table 6.

This contrasted with the 31% assessment for July 2006. Excluding the Newstart allowance,
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the family was only 2% above the HPL at December 2008 according to the 2009 decision.

252. In 2008 the AFPC introduced the 60% relative poverty lines into its consideration of living
standards. It showed that in December 2007 the family of four with Newstart was 5% above
the poverty line, but without Newstart it was 7% below the poverty line (Table 4.5). In the
2009 decision, the calculations for December 2008 showed 2% above and 10% below,
respectively (Table 5). This substantial decline was not commented on in the 2009 decision.

The single person benchmark rejected by the AFPC

253. In the context of these declining fortunes for all households, the AFPC made the
following comments in its July 2008 decision about the position of the single person
household:

“‘Of the household types whose disposable incomes the Commission has
modelled, a single person without children is the only one whose disposable income
does not depend on income transfers. These wage-earners have disposable income
that is 25 per cent above the relevant HPL and 21 per cent above a poverty line
based on 60 per cent of median equivalised disposable income. In the
Commission’s view, this is a reasonable margin above poverty for a person earning
the lowest adult full time wage in the regulated labour market.” (Wage setting
Decision and Reasons for Decision, July 2008, page 68, emphasis added.)

254. The AFPC found that the FMW produced a reasonable margin above poverty for a single
person without children. The AFPC’s assessment of the single person having a
reasonable margin above poverty was based on those two measures, the HPL and the
relative poverty line, and not on any other empirical research.

255. This quoted passage from the AFPC’s 2008 decision regarding the reasonableness of the
single person’s living standard suggested a single person criterion for wage setting.

256. ACCER raised its concerns about the single person issue in its submissions to the
AFPC in the 2009 wage review. The submissions included the claim that the single
person test was contrary to the terms of the Minimum Wage Fixing Convention 1970.
Under the heading “Providing a safety net for the low paid” in its July 2009 decision, the
AFPC’s opening paragraph addressed that claim:

“The Commission maintains its view that the income safety net is provided by the
combination of minimum wages and the tax/transfer system, with the Australian
Government responsible for the latter. This is consistent with Article 3 of the
International Labour Organisation (ILO) C131 Minimum Wage Fixing Convention,
1970 (ratified by Australia in 1973), which lists social security benefits in the range of
factors to be considered in determining minimum wage levels.” (Wage setting
Decision and Reasons for Decision, July 2009, page 50)

257. This passage shows that the AFPC was not intending to adopt the single person test. This
was reinforced in the following paragraphs where the AFPC discussed the submissions
put to it and the need for it to set wages having regard to the impact of changes in the
tax/transfer system. It stated that “information on recent trends in the disposable incomes
of households reliant on minimum wages, either solely or in combination with income
transfers, is relevant to its deliberations” (page 52).

258. These passages in the 2009 decision reinforced the position that the AFPC had first

taken in 2006: family responsibilities were relevant to the setting of wage rates and the

THE AUSTRALIAN WAGE SETTING FRAMEWORK 55



wages safety net, in conjunction with family payments, played a role in supporting the living
standards of low paid workers and their families.
259. Despite the AFPC’s references to families, it had failed to address the declining real and
relative living standards of Australian families, especially those living in poverty.
Conclusion
260. To the great detriment of many Australian workers and their families, the matters of concern
expressed in the Safety Net Review Case 1997 were apparent on the eve of the transition to
the Fair Work Act and are even more troubling after six years of the new wage setting
system:
e The living standards of those who relied on the wage safety net have continued to drift
below community standards;
e there are no clear objectives in wage decisions;
e inequality has increased: and
e childhood poverty, with all its damage to personal development and future prospects,
had increased.

E. THE CASE AGAINST THE SINGLE PERSON BENCHMARK

261. In this section we set out ACCER’s submissions in March 2015 in support of its contentions that
the single person criterion is contrary to the terms of the legislation and, more generally,
inconsistent with the human rights recognised and protected through Australia's human rights
obligations

262. Section 285 (1) of the Fair Work Act 2009 (the Act) requires that the FWC conduct and
complete an annual wage review in each financial year by reviewing modern award minimum
wages and the national minimum wage order. In the annual wage review the FWC must also
make a national minimum wage order to set the National Minimum Wage (NMW) for the year
and thereby maintain a safety net of fair minimum wages; Part 2-6, in particular, sections
284(1), 285(2) and 294(1)(a).

263. Section 284(1) prescribes the minimum wages objective. The subsection requires that the
FWC establish and maintain a safety net of fair minimum wages by taking into account the
matters that comprise the minimum wages objective.

264. The terms of section 284 (1) are to be given their ordinary meaning, taking into account the
minimum wages objective and the general objects of the Act. In particular, the term "safety
net", which is not defined, must be given its ordinary meaning, informed by the minimum
wages objective and the general objects of the Act.

265. The terms of section 284(1), so understood, require a broad consideration of the employment
and personal circumstances of a wide range of employees, including those with family
responsibilities. In particular, section 284(1)(c) requires the consideration of the relative living
standards and the needs of the low paid with family responsibilities. Each specified matter in
the minimum wages objective must be taken into account; see Minister for Aboriginal Affairs v
Peko-Wallsend Limited (1986) 162 CLR 24.
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266. ACCER submits that:

(@)

(b)

the establishing and maintaining of a safety net minimum wage under section 284(1)
of the Act requires the FWC to take into account the living standards and needs of
the low paid with family responsibilities; and

the establishing and maintaining of a safety net minimum wage under section 284(1)
of the Act without taking into account the living standards and the needs of the low
paid with family responsibilities would be contrary to law.

267. Section 3 of the Act, which sets out the object of the Act, includes the following:

"The object of this Act is to provide a balanced framework for cooperative and productive
workplace relations that promotes national economic prosperity and social inclusion for
all Australians by:

(a) providing workplace relations laws that are fair to working Australians, are
flexible for businesses, promote productivity and economic growth for Australia’s
future economic prosperity and take into account Australia’s international labour
obligations; and

(b) ensuring a guaranteed safety net of fair, relevant and enforceable minimum
terms and conditions through the National Employment Standards, modern
awards and national minimum wage orders; and ...."(Emphasis added.)

268. In order to promote "social inclusion for all Australians”, when establishing and maintaining a

safety net of fair minimum wages the FWC must take into account the circumstances of the

low paid with family responsibilities, in particular:

(a) their relative living standards; and
(b) their needs.

269. The right of an employee to remuneration that provides for the employee’s family

responsibilities is recognised under Australia’s international labour obligations which s 3 of the

Act requires be taken into account.

(a) The United Nations’ International Covenant on Economic, Social and Cultural Rights,

recognises a universal right “... to the enjoyment of just and favourable conditions of
work which ensure, in particular: ... Remuneration which provides all workers, as a
minimum, with ... Fair wages and ... A decent living for themselves and their
families ..... ” (Article 7(a)).

(b) The International Labour Organisation’s Minimum Wage Fixing Convention, 1970

provides in article 3:

“The elements to be taken into consideration in determining the level of minimum
wages shall, so far as possible and appropriate in relation to national practice
and conditions, include—

(@) the needs of workers and their families, taking into account the general level
of wages in the country, the cost of living, social security benefits, and the
relative living standards of other social groups;

(b) economic factors, including the requirements of economic development,
levels of productivity and the desirability of attaining and maintaining a high
level of employment”

270. Australia has ratified the International Covenant on Economic, Social and Cultural Rights and

the Minimum Wage Fixing Convention, 1970, and these are within the scope of the reference

to "Australia’s international labour obligations" in section 3(a) of the Act.

271. The Universal Declaration of Human Rights also recognises that everyone who works has “the
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right to just and favourable remuneration ensuring for himself and his family an existence
worth of human dignity, and supplemented, if necessary, by other means of social protection”
(Article 23(3)). A minimum wages set without taking into account the relative living standards
and needs of the low paid with family is not only inconsistent with recognised human rights but
would be contrary to law.

272. The object of social inclusion calls attention to the requirement to promote the ability of
workers and their families to live in dignity and participate in society. The provisions in the Act
regarding the setting of the NMW should be treated as beneficial legislation and should not be
construed or applied narrowly.

273. The construction of the minimum wages objective is assisted by the inclusion in the
Explanatory Memorandum to the Fair Work Bill of a reference to the fulfilling the election
commitments made by the Government:

"As the means for fulfiling the election commitments made by the Government in
Forward with Fairness, released April 2007, and Forward with Fairness — Policy
Implementation Plan, released August 2007, this Bill provides a much needed
opportunity to reconceptualise the legislation from first principles and..." (Explanatory
Memorandum, Fair Work Bill 2008, page iv)

274. Forward with Fairness, released in April 2007, provided:

“Working families in modern Australia face the daily challenge of balancing the
pressures of work with the demands of family life, pay their mortgage and participating
in the community....

Labor believes in support Australian working families. Labor also believes in a fair
day’s pay for a fair day’s work....

A Rudd Labor Government will guarantee a safety net of decent, relevant and
enforceable minimum wages and conditions for working Australians.

Decent minimum wages are central to Labor’s safety net.

Under Labor, Fair Work Australia will review minimum wages in an open and
transparent process conducted once each year....

Fair Work Australia will consider all the evidence available to it and make a decision
which is fair to Australian working families, promotes employment growth, productivity,
low inflation and downward pressure on interest rates” (Pages 7 and 11)

275. Further, by section 578 of the Act the FWC must, in performing functions or exercising powers
under the Act (such as making a minimum wage order), take into account the need to respect
and value the diversity of the work force by helping to prevent and eliminate discrimination on
the basis of family responsibilities. Similar provisions are found in sections 153, 195 and 351
of the Act. These provisions reflect the intention of Parliament to prevent discrimination
against (among others) employees with family responsibilities. The setting of wages upon the
basis that employees are from a single household and do not have family responsibilities
would be discriminatory. Thus the living standards and needs of the low paid with family
responsibilities must be taken into account by the FWC when establishing and maintaining
safety net wages.

276. The relative living standards and needs of the low paid with family responsibilities are affected
by their family responsibilities. Family responsibilities have been consistently recognised and
accepted by national wage fixing tribunals in relation to the fixing of minimum wages; see, for

example, ... [Chapter 2C of Working Australia, 2015: wages, families and poverty]. In the
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absence of anything in the terms of the Act or in the extrinsic materials to suggest that, in
setting minimum wages, the Act would permit a departure from past practice, it must be
presumed that Parliament did not intend to change the basis upon which wages had been set
for more than a century.

277. The setting of award wage rates is covered by Part 2-3 of the Act, in particular, sections 134(1)
(which prescribes the "modern awards objective") and 139. Section 284(2) provides that the
minimum wages objective applies to the "setting, varying or revoking [of] modern award
wages". For the reasons set out in the foregoing paragraphs, ACCER further submits that:

(a) the setting and varying of award safety net wages under Part 6-2 of the Act requires
the FWC to take into account the living standards and needs of the low paid with
family responsibilities; and

(b) the setting and varying of award safety net wages under Part 6-2 of the Act without
taking into account the living standards and the needs of the low paid with family

responsibilities would be contrary to law.
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CHAPTER 3
SAFETY NET WORKERS HAVE SUFFERED REAL WAGE CUTS

A. REAL WAGE CHANGES 1997 - 2016

278. The first step in evaluating the impact of minimum wage decisions on workers is to compare the
arbitrated wage increases with changes in price levels as measured by the Consumer Price
Index (CPI). Table 1 shows safety net wage adjustments by reference to a range of starting
points on 1 January 2001 and compares them with a total CPI increase of 48.3%. The wage
rates include the Federal Minimum Wage (FMW), which became the National Minimum Wage
(NMW) in 2010, and the C10 award classification, which applies to trade-qualified workers.
Unless we refer specifically to a period prior to 2010 the term NMW will include the FMW.

Table 1
Changes in various national safety net wage rates
January 2001- January 2016
(% per week, unless otherwise indicated)

Safety Net Rates ($) Consumer

Year Price

FMW/NMW Cc10 Index
2001 400.40 450.00 | 492.20 |500.00| 550.00 | 600.00 | 650.00 | 700.00 73.1
2002 413.40 463.00 | 507.20 |515.00| 565.00 | 617.00 | 667.00 | 717.00 75.4
2003 431.40 481.00 | 525.20 |533.00| 583.00 | 635.00 | 685.00 | 735.00 77.6
2004 448.40 498.00 | 542.20 |550.00| 600.00 | 652.00 | 702.00 | 750.00 79.5
2005 467.40 517.00 | 561.20 |569.00| 619.00 | 671.00 | 721.00 | 769.00 815
2006 484.40 534.00 | 578.20 |586.00| 636.00 | 688.00 | 738.00 | 786.00 83.8
2007 511.86 561.36 | 605.56 |613.36 | 663.36 | 715.36 | 760.04 | 808.04 86.6
2008 522.12 571.62 | 615.82 |623.62| 673.62 | 720.68 | 765.36 | 813.36 89.1
2009 543.78 593.28 | 637.48 |645.28| 695.28 | 742.34 | 787.02 | 835.02 92.4
2010 543.78 593.28 | 637.48 |645.28| 695.28 | 742.34 | 787.02 | 835.02 94.3
2011 569.90 619.30 | 663.60 |671.30| 721.30 | 768.30 | 813.00 | 861.00 96.9
2012 589.30 640.40 | 686.20 |694.10| 745.80 | 794.40 | 840.60 | 890.30 99.8
2013 606.40 659.00 | 706.10 |714.20| 767.40 | 817.40 | 865.00 | 916.20 102.0
2014 622.20 676.10 | 724.50 |732.80| 787.40 | 838.70 | 887.50 | 940.00 104.8
2015 640.90 696.40 | 746.20 |754.80| 811.00 | 863.90 | 914.10 | 968.20 106.6
2016 656.90 713.80 | 764.90 |777.80| 831.30 | 885.50 | 937.00 | 992.40 108.4

$ Increase 256.50 263.80 | 272.70 |277.80| 281.30 | 285.50 | 287.00 | 292.40 -
% Increase 64.1% 58.6% | 55.4% |55.6% | 51.1% | 47.6% | 44.2% | 41.8% 48.3%

The figures are at 1 January of each year, save that the CPI figures for each January are those for the immediately preceding
December. The CPI figures are taken from Consumer Price Index, Australia, December 2015, cat. no. 6401.0, Table 1
(A2325846C). In January 2001 the FMW, now the NMW, was $400.40 and the base trade-qualified wage rate (the C10
classification) in the Metals, Manufacturing and Associated Industries Award 1998 was $492.20. The successor to that award
is the Manufacturing and Associated Industries and Occupations Award 2010. The C4 classification, which is referred to in
some of the following tables, was also found in these two awards and was $634.20 in January 2001 and $918.40 in January
2016. The wage rates set by the Australian Fair Pay Commission were set as hourly rates, and the rates for 2007 to 2010 are
not rounded. Wage rates have been rounded in the transition from the Australian Fair Pay Commission's rates to the modern
award rates in 2010. The 2011 to 2016 figures for the other columns are also rounded to the nearest 10 cents, consistent with
award practice.
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280.

281.

282.

283.

The increases awarded by successive tribunals were either money or percentage increases.
Money increases, rather than percentage increases, were awarded in each wage decision from
January 2001 to 2010. Since then percentage increases have been awarded. Because of a
concern for declining relativities between wage classifications, in 2001 an extra $2.00 per week
was awarded by the Australian Industrial Relations Commission (AIRC) to classifications above
$490.00 per week, and a further $2.00 per week for those above $590 per week. Yet in 2003
classifications in excess of $731.80 per week received $2.00 per week less than other
classifications. In 2006 and 2007 the Australian Fair Pay Commission (AFPC) gave much
smaller increases to classifications over $700.00 per week, the same money amount to all
classifications in 2008 and, as a result of a wage freeze, nothing at all in 2009. The six
decisions under the Fair Work Act 2009 from 2010 have awarded $26.00 per week, 3.4%,
2.9%, 2.6%, 3.0% and 2.5%, respectively. The continuing effect of the pre-2011 decisions has
been a substantial compression in relativities; and, as we shall see, an increasing
disconnection between the safety net rates for higher paid classifications and the wage rates
for those classifications in the broader workforce.

The increases in Table 1 have been within a narrow band: from $256.50 to $292.40 per week,
which has produced sharply contrasting percentage and real wage outcomes across the
classifications. This has been to the relative benefit to the lower paid and the detriment of the
higher paid, but it stopped in 2011 with the awarding of percentage increases.

There have been real increases in the NMW and in most low paid classifications. Higher paid
classifications have suffered a real wage cut; for example, the classification originally paying
$600.00 per week, and now paying the modest wage of $885.50 per week, has had a real
wage cut of $4.30 per week since 2001.

From January 2001 to January 2016 real wages were reduced for safety net rates that are now
paying $875.00 or more per week. This means that no productivity increases have been
distributed to wage classifications that now pay $875.00 or more per week. We return to this
aspect in Chapter 4.

We have limited this discussion to a comparison of safety net wages and the CPI. There are
other means of measuring the price increases that impact particular segments of the
community, i.e. on those who have a different basket of goods and services to the CPI basket.
The Australian Council of Trade Unions (ACTU) has argued for the Living Cost Index, another
index published by the Australian Bureau of Statistics (ABS). ACCER has supported the
continued use of the CPI as a primary reference, but has argued that particular matters need to
be considered; for example, childcare costs, which have risen substantially in recent years, are
much more important to working sole parent families than the CPI reflects. Similarly, because
lower income families pay relatively more in rental costs (recently increasing) and less in
mortgage repayments (recently decreasing), the relevance of the CPI to lower income earners
is reduced. The St Vincent de Paul Society has done extensive research on the differential
impact that rising prices have on low income groups. It has produced a detailed examination of

the way in which the ABS’s weighted average price indices vary among households and
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geographic areas; see The Relative Price Index: the CPI and the implications of changing cost
pressures on various household groups, Gavin Dufty and lan Macmillan, St Vincent de Paul
Society, December 2013. These matters emphasise the need to better understand the needs

of the low paid and support the kind of budget standards research that we discuss in Chapter 7.

The Federal/National Minimum Wage 1997-2015

284.

285.

286.

287.

Although Australia has had some form of national minimum wage since the early part of the
twentieth century, the antecedents of the NMW date from only 1997. The NMW followed the
enactment of new wage setting provisions in the Workplace Relations Act 1996, which included
the requirement that the AIRC establish and maintain “a safety net of fair minimum wages and
conditions of employment...having regard to...living standards generally prevailing in the
Australian community...and the needs of the low paid” (section 88B(2)).

The AIRC introduced the FMW in its first wage review after the enactment of the 1996
amendments. That review is covered in Chapter 2C. The FMW was set at the same rate as
the C14 classification rate, the lowest classification rate, in the Metal Industry Award 1984.
This award was replaced by the Metal, Engineering and Associated Industries Award 1998 and,
later, by the Manufacturing and Associated Industries and Occupations Award 2010. The
award classification structure has remained the same, as have the relativities between the
NMW and other low paid wage rates.

In Tables 2 to 5 we show how wage increases have varied, relative to the CPI, over the period
1997 to 2015 and periods within that range. The tables show the increases in the FMW/NMW,
two other classifications in the Metal Industry Award 1984 (the C10 and C4 classifications) and
the CPI over the period July 1997 to July 2015. We have used July in these and other years to
provide a better explanation of the changes that have taken place. As the July 2015 rates
include the most recent increases awarded in June 2015, they are also the rates that applied in
January 2016.

Table 2 covers three distinct periods, which may be described by reference to the Work
Choices legislation that was operative in the middle period: pre-Work Choices, Work Choices
and post-Work Choices. In Tables 3 to 5 we show the increases in prices and three wage rates
over the course of each of the three periods.

Table 2
Increases in safety net wages and the CPI
July 1997 — July 2015
($ per week, unless otherwise indicated)

July 1997 July 2015 Increase
Federal/National 359.40 656.90 82.8%
Minimum Wage
C10 classification 451.20 764.90 69.5%
C4 classification 597.20 918.80 53.9%
CPI 67.1 106.8 59.2%

At the time of the 1997 decision, which was handed down on 29 April 1997, the most recent published
CPI figures were for the December Quarter 1996, but the most recent completed quarter was March
1997. The table uses the March Quarter 1997 figure of 67.1, which was slightly higher than the
previous quarter's 67.0. The most recent published CPI figure at the time of the June 2015 decision
was for the March Quarter 2015. The CPI numbers are those in Consumer Price Index, Australia,
December 2015, cat. no. 6401.0, Table 1 (A2325846C).
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Table 3
Increases in safety net wages and the CPI
July 1997 - July 2005
($ per week, unless otherwise indicated)

July 1997 July 2005 Increase
Federal Minimum 359.40 484.40 34.8%
Wage
C10 classification 451.20 578.20 28.1%
C4 classification 597.20 722.20 20.9%
CPI 67.1 82.1 22.4%

See the notes to Table 2. The CPI figure for 2005 is for the March quarter, the most recently published
figure prior to the AIRC decision in June 2005.

288. Table 3 shows the decisions by the AIRC in the pre-Work Choices period of 1997 to 2005

resulted in a very substantial real increase in the FMW and a real wage cut of 1.5 percentage

points at the C4 rate.

Work Choices: fairness foregone

289.

290.

The four years during which the AFPC set wages present a marked contrast to the preceding
eight years. This was especially evident in its last decision in 2009. In the 2009 AFPC wage
review ACCER sought an increase of 2.5%, based on the then expected CPI increase for the
12 months following the previous decision. It argued that the real value of safety net wages
should be maintained and that, having regard to the increases being agreed to throughout the
public and private sector (more than 2.5%), it would be unfair to reduce the real value of wages
by awarding an increase of less than 2.5%. When this point was made in the oral submissions
one member of the AFPC interjected, “We don’t have to be fair.” And it wasn't. The AFPC
decided that no increase would be granted. This was a clear sign that a new system was
needed.

Table 4
Increases in safety net wages and the CPI
Work Choices
July 2005 - July 2009
($ per week, unless otherwise indicated)

July 2005 July 2009 Increase
Federal Minimum 484.40 543.78 12.3%
Wage
C10 classification 578.20 637.48 10.3%
C4 classification 722.20 771.40 6.8%
CPI 82.1 92.5 12.7%

The CPI numbers are for March 2005 and March 2009; see Consumer Price Index, Australia,
December 2015, cat. no. 6401.0, Table 1.

Table 4 covers the period following the last decision of the AIRC in 2005 and shows that by
July 2009 the real value of all wages had been cut; and the decision in July 2009 would cut
them even further. The effect of this decision was to provide no compensation for price rises
since March 2008, which was the latest date for which the AFPC had published data on price

changes prior to its 2008 decision.
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The AFPC did not appear to be too uncomfortable about the decision to freeze wages. It
claimed that the disposable income of the lowest paid workers had improved under its watch. It
claimed, for example, that at the FMW level the single worker's disposable income, which was
assisted by significant tax cuts, had increased by 14.9% from July 2006 to July 2009, "well
above the CPI increase from the June quarter 2006 to the March quarter 2009, which was
7.7%" (Wage setting Decision and Reasons for Decision, July 2009, pages 54-5). It was 7.7%,
but that is not the relevant figure. The relevant starting point was the most recent CPI figure
when the AIRC made its last decision in 2005, i.e. the March 2005 quarter figure. The CPI
increase over the correct period was 12.7%, as we have shown in Table 4. When the AFPC
made its first decision in October 2006, which included increasing rates of up to $700 per week
by $27.36 per week, it was clearly not based on events from July 2006, but had regard to the
date of the previous wage setting decision by the AIRC, including relevant CPI changes.

The AFPC’s claim that the increase at the FMW level was greater than the CPI increase is
arguable only if we compare disposable incomes and remove the benefit of the tax cuts over
this period. The issue of increasing disposable incomes from tax cuts is addressed in Chapter
6 where we argue that the tax cuts did not justify real wage cuts. We should be careful,
however, not to limit our evaluation to the changes in the FMW. The real wage cut for most
safety net-dependent workers was dramatic over the Work Choices period; for example, while
the CPI increased by 12.7%, the C4 classification rose by 6.8% (see Table 4). These workers
had a cut in their real disposable incomes because their tax cuts were much less than their real
wage cuts.

Evaluating the decisions of the AFPC in terms of the maintenance of real wage rates also has
to take into account the decision in July 2009 not to award a wage increase. Even the lowest
paid safety net-dependent worker had a real wage cut as a result of this decision. The freeze
was imposed in the "lame duck" period arising from the imminent commencement of the Fair
Work Act 2009 and the expectation that the new tribunal’'s first decision would come into
operation on 1 July 2010. The freeze had the initial effect of denying a pay increase from the
expected operative date, October 2009, until July 2010. (After its initial decision in October
2006, which provided an operative date in December 2006, about 18 months after the last
increase by the AIRC, the AFPC adopted the practice of handing down its decision in each
July, with the commencement dates for the two pay increases being 1 October 2007 and 1
October 2008.)

The wage freeze of July 2009 imposed a burden on safety net workers that was not imposed
on any other workers; for example, in the year from May 2009 to May 2010 Average Weekly
Ordinary Time Earnings (AWOTE) for full time employees increased by 5.6%; see Average
Weekly Earnings, May 2010, cat. no. 6302.0. This point is not just made with the benefit of
hindsight. The wage freeze was made in the face of evidence that wages were expected to
increase across the community. In its Post-Budget submission to the AFPC in 2009, the
Commonwealth advised: “Growth in the Wage Price Index is forecast to moderate from 4%%

through the year to the June quarter 2009 to 3%% through the year to the June quarters of both
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2010 and 2011”. In the face of that kind of evidence about wage increases across the
workforce, safety net workers got a wage freeze. This was a very unfair outcome for the lowest
paid workers and their families; and consistent with the comment by the AFPC member
(mentioned earlier) that it didn’t have to be fair. There was good reason for the low paid to

support and welcome the Fair Work reforms.

The Fair Work reforms

295.

296.

297.

298.

299.

How well has the Fair Work Act operated and how should we evaluate the decisions of the Fair
Work Commission (FWC)? (The name of the new tribunal was changed from Fair Work
Australia to the FWC in 2013.) The answer depends, in part, on the way in which the AFPC’s
wage freeze is to be treated. Catholic Social Services Australia's Media Release in response to the
freeze pointed out that the AFPC had "flicked a hospital pass to Fair Work Australia”

“Last year, in good economic times, the AFPC reduced the real value of safety net

wages in the hope of containing inflationary pressures in other parts of the labour market.

This year it has gone further and frozen safety net wages in the hope that the decision

will promote economic recovery...

In good times and bad, safety net dependent workers have been expected to carry the

burden of macro economic reform.

Today’s decision will see many families exposed to unnecessary hardship as they carry

a disproportionate burden in the current economic circumstances." (Fair Pay Commission

Deals Dud Hand to Poorest Workers in Good Times and Bad, 7 July 2009)
It was a hospital pass because it added the ignored CPI increase of 2.4% for March 2008 to March
2009, to the CPI increase of 2.9% over the following 12 months. The media release also made the
point that minimum wage setting was being used as a macroeconomic regulator of wages, which
prompts questions about the effectiveness and fairness of placing such a significant burden on safety
net-dependent workers and their families.
While some might wish the FWC to be judged by published price movements after the last pay
freeze decision of the AFPC, the important question for low paid workers is how they are treated over
time. A wage freeze not only provides economic pain in the short term, but it has a continuing legacy
because it is very hard to recover lost ground. The wage setting system was in need of repair and
the consequences of the freeze were on the FWC's agenda. After all, a major purpose of the Fair
Work Act was to put right the problems caused by Work Choices. The FWC had to confront its
legacy and its performance is to be evaluated by how it dealt with it.
Table 5 summarises the changes under the reformed wage setting system and compares recent
wage increases with two sets of CPI increases. It shows that the FWC has been confronted with
CPl increases of 18.3% for the period March 2008 (the most recently published CPI prior to the
last wage increase by the AFPC) to March 2015 (the most recent before the FWC'’s June 2015
decision). The figure from March 2009, 15.5% presents a different picture and illustrates the
importance of identifying the proper starting date. The repairing of the wage freeze decision
requires the recognition of the appropriate CPI figure. In our view, the relevant CPI figure is
that from March 2008.
Table 5 shows that the decisions in 2010 to 2015 can be said to have overcome the real wage

effects of the AFPC's wage freeze in 2009 for lower paid workers. Because of the flat money
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amount awarded in 2010 the benefits across the classifications have slightly favoured the lower
paid relative to the higher paid.

Table 5
Increases in safety net wages and the CPI
Post-Work Choices
June 2010 — July 2015
(% per week, unless otherwise indicated)

June 2010 July 2015 Increase
NMW 543.78 656.90 20.8%
C10 classification 637.48 764.90 20.0%
C4 classification 771.40 918.80 19.1%
CPI
From March 2008 90.3 106.8 18.3%
From March 2009 92.5 106.8 15.5%

See notes to Table 2

An important aspect of this period is that there was a one-off spike in prices because of the
impact of the introduction of carbon pricing. The Commonwealth estimated that the impact
would add 0.7% to the CPI and provided budgetary compensation across a wide range of
households. ACCER, along with others, supported the discounting of price-based increases
commensurate with that compensation. We need to keep in mind those arrangements when
reading these figures and evaluating the FWC's decisions by reference to the CPI.

This assessment leaves out of consideration the increases in productivity and community-wide
wage movements; and the earlier deterioration in the position of low income wage earners from
2001 to 2009. We will deal with these aspects in Chapters 4 and 5, but we note at this stage a
pertinent comparison in respect of the period covered by Table 5.

The NMW increase from the July 2008 decision to July 2015 of 20.8% was substantially less
than the AWOTE increase over a similar period. Over the period November 2007 to November
2014 (the latest available figures at the time of the 2008 and 2015 wage decisions) went from
$1,100.70 to $1,474.50 per week, a 34.0% increase; see Table 10, below. This increase over a
period that covered the Global Financial Crisis delivered a community-wide real increase far in
advance of the real wages of safety net workers whose real wages had barely moved or fallen

over the same period.

Uniform percentage increases introduced

303.

304.

The percentage increases awarded in the last five wage decisions have departed from the
broad practice since 1997. The characteristic of the longer period has been to maintain or
improve the real wages of the low paid at the expense of the real wages of higher paid safety
net workers. The re-allocation of the compensation for price increases left many modestly paid
workers with real wage cuts. As Table 2 shows, the C4 classification increased by only 53.9%
from July 1997 to July 2015, during which time the CPI increased by 59.2%. This is a real wage
cut of $31.94 per week.

Part of the reason for this development has been the type of claims made by the ACTU. For

most of the period the ACTU wage claims have been for uniform money amounts based on a
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desire to deliver relatively more of the growing economic cake to low paid workers. Because
the amounts awarded have usually been substantially less than the claims, higher paid workers
have suffered losses that were not intended by the ACTU. Since 2011 the ACTU has sought a
combination of percentage and money amounts: percentages for classifications at and above
the C10 rate and a money amount equal to the value of that percentage at the C10 level for
lower paid classifications. ACCER has supported this approach; but has also argued for a
further increase in the NMW.

WINNERS, LOSERS AND THE AVERAGE OUTCOME

What has been the net effect of the re-allocation of compensation for price increases? We
know that from January 2001 to January 2016 real wages were reduced for safety net rates
that are now paying $875.00 or more per week. If this is more than the overall average for
those workers employed on safety net wages, then those workers have had real wage
increases; and if it is less than the average they have had real wage cuts.

There are several matters that need to be considered in regard to this issue: first, the spread of
classifications across the income range; second, the distribution of safety net-dependent
workers across those classifications; and, third, the calculation of a weighted mean average.
There is also a broader question about the impact that these decisions may have on the
bargaining sector; i.e. on the extent to which minimum wage decisions and safety net rates
have influenced collective and individual wage agreements across the broader workforce.
These questions have not been the subject of close analysis over the years. It is not our
intention to do so.

Our objectives of this section are limited: to find a wage level that is a better measure of the
impact of changes than is the NMW and to provide some broad estimate of the overall impact

of the real wage increases and decreases of the last 15 years.

ACCI's Effective Minimum Wage

308.

3009.

Questions about the number of NMW-dependent workers have been addressed in past wage
cases in the AIRC. In the AIRC’s Safety Net Review Cases of 2004 and 2005 the Australian
Chamber of Commerce and Industry (ACCI) argued that the emphasis given to the FMW by
ACCER and others was misconceived because it was a wage of very limited application. It
supported this argument by reference to a number of awards that provided higher wage rates in
their lowest work classification. ACCI introduced the concept of the Effective Minimum Wage.
The submissions also identified a Transitional Minimum Wage, applying to newly-employed
workers, which provided a lower wage rate than the Effective Minimum Wage, but only for a
limited period.

In the Safety Net Review Case 2005 ACCI said that the material “...show[s], in practical terms,
very few employees would ever be employed on the Federal Minimum Wage” (page 5-40). The
ACCI material showed that the Effective Minimum Wage was substantially in excess of the
FMW. It said:

“A proper analysis of award rates of pay demonstrates the award dependent employees,
while they may be lower paid relative to other groups of employees in the community

SAFETY NET WORKERS HAVE SUFFERED REAL WAGE CUTS 69



(e.g. those covered by agreements), are unlikely to be receiving rates of pay such as the
Federal Minimum Wage in almost all instances” (ACCI submission March 2005, page 5-
46, emphasis added).
Award classification rates
310. Table 6 sets out a cross section of entry level rates of pay in January 2016. They bear out the
substance of ACCI's point in 2005 and are relevant to both the need for a further increase in the
NMW and the potential economic cost of such an increase. It shows the impact of the limited
wage increases on low paid workers has not been as beneficial as a simple reference to the
NMW adjustments would suggest. A rate of $721.50 per week (the minimum wage for a shop
assistant) has been increased by $264.80 per week, or 58.0%, since January 2001. A wage at
the cleaner’s base rate, now $701.60 per week, has increased by $262.60, or 59.8%, over that
time. These increases for two significant groups of low paid workers are substantially less than
the 64.1% increase in the NMW over the same period.

Table 6
Lowest classification rates in various awards, January 2016
(% per week)

Introductory Lowest
Award Rate Classification
Rate

Miscellaneous $656.90 $701.80
Clerks - Private Sector $698.40
Car Parking $692.00
General Retail Industry $721.50
Cleaning Services Industry $701.60
Hair and Beauty Industry $721.50
Restaurant Industry $656.90 $675.90
Hospitality Industry (General) $656.90 $675.90
Fast Food Industry $721.50
Aged Care $698.40
Higher Education Industry - General Staff $703.40
Waste Management $695.70
Local Government Industry $702.30
I\O/Iggljjgztt:itcl:rrgg and Associated Industries and $656.90 $675.90
Storage Services and Wholesale $701.80 $710.60
Rail Industry - Operations $656.90

Where the award specifies an annual rate it has been divided by 52.18. In awards where annual or other time increments
are provided in the lowest non-introductory classification, the lowest annual rate is specified. The introductory rates in this
table apply to the first three months of employment.

The distribution of safety net workers across wage classifications
311. Table 6 demonstrates how misleading references to the changes in the NMW are when

describing the impact of wage setting decisions on the low paid. The NMW is a misleading
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guide to the changes in minimum wage rates over this period. This conclusion is reinforced in
the data that we cover later in Figure 1.

Table 6 also prompts a question about the level of the NMW when the minimum wages in some
awards are significantly higher and a broader question about the consistency of award
relativities. It shows a number of awards covering, among others, low skilled work having
minimum wage rates substantially greater than the NMW. The NMW is a transitional rate in
several awards. The Miscellaneous Award, which picks up a wide variety of jobs not covered
by other awards, has a wage rate that is $44.90 more than the NMW after the first three months
of employment. The other awards have an increase of $19.00 per week after the transitional
period. Why should the NMW be based on a transitional rate? A first step in improving the
NMW safety net would be to remove the connection to transitional rates.

In order to form a view about the numbers of workers who had real wage cuts or real wage
increases and the overall cost or benefit of those changes we need data regarding the
distribution of workers across the range of work classifications. This is a difficult task and relies
on the use of data that has been collected for other purposes, with inevitable shortcomings.

The principal kind of data on this matter concerns the number of "award only" workers.
Information on these matters can be drawn from material considered by the FWC in 2013;
Annual Wage Review 2012-13, Decision (June 2013 decision) The ACTU had produced some
previously unpublished data from the survey material gathered by the ABS for Employee
Earnings and Hours, Australia, May 2012, cat. no. 6306.0. The publication estimated that there
were 1,538,100 award only non-managerial employees in Australia in May 2012. This number
was 16.6% of the 9,292,000 Australian employees, after excluding owner-managers of
incorporated enterprises. It is important to be clear about the definition of "award only".
Employees were classified as award only by the ABS if they were paid at the rate specified in
the award, and no more than that rate. An employee on a few dollars more than the minimum
wage rate would not be covered by this definition, even if his or her wage was adjusted as a
result of award increases.

The distribution of award only workers is shown in Figure 1, which is copied from Chart 6.1 of
the June 2013 decision (at paragraph 370). This chart was based on previously unpublished
ABS data which enabled award only workers across all awards to be classified according to the
wage rates prescribed for the various work classifications in the Manufacturing and Associated
Industries and Occupations Award 2010 (the manufacturing award). Employees were assigned
to, for example, the “C14” category if they had earnings between $15.51 and $15.96 (one cent
below the C13 classification). (Since the May 2012 survey award rates have increased by
2.9%, 2.6%, 3.0% and 2.5%.)

A striking feature of Figure 1 is the very high number of workers apparently paid below the
lowest minimum wage. The explanation is that they are junior employees paid on junior award
rates, but the underpayment of workers may explain a small part of that figure. Junior rates in
the manufacturing award are fixed at various percentages of the C13 rate: over the ages of 16
to 20 the percentages are 47.3%, 57.8%, 68.3%, 82.5% and 97.7%, respectively.
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Figure 1
Non-managerial award-only workers by classification level,
imputed using hourly earnings
May 2012
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The FWC's footnote to this chart reads:

"ACTU calculations based on ABS 6306 (unpublished). Classifications imputed based on average hourly ordinary time
cash earnings. Casual employees’ earnings have been deflated by a fifth to remove an assumed 25 per cent casual
loading. Each classification level includes employees employed at the relevant minimum wage and those earning up to
and including one cent below the minimum for the classification above."

317. Another striking feature of the chart is the high number of income earners on minimum award
rates that are in excess of the top rate in the manufacturing ward. The ACTU submission
explained that "... workers were assigned to the C2(b) classification if they had hourly earnings
between $24.42 and $25.42 per hour. Those over C2(b) therefore had earnings higher than
$25.42 per hour." This equated to a minimum wage rate of $965.96 per week for those in the
highest paid category. The FWC commented:

"[372] The ACTU analysis of award reliance by occupation shows that there were
163 800 managers and professionals employed at award rates in 2012 (10.6 per cent of
all award-reliant employees) and of these, 40 per cent were health professionals. These
health professionals are likely to account for a significant portion of those employed on
award rates above the C2(b) rate.

[373] Although caution is required in drawing conclusions as to the precise extent of
award reliance at higher classification levels, the ACTU’s analysis suggests a significant
incidence of award reliance higher up the classification scale. Given the context of this
Review, in which we are reviewing modern award minimum rates of pay, it is appropriate
that we take into account the relative living standards of all award-reliant employees."
(Footnotes omitted.)
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We considered this material in Working Australia, 2015; wages, families and poverty and
concluded that, based on the wage increases to July 2014, the median worker had had a real
wage increase, as had some in the higher paid half of the award only population. Since then,
with the real wage increase of 2015, there would be a larger number with a real wage increase.
The difficult task of identifying the proportion of workers who have had a real wage increase is
followed by another difficult task: estimating the average outcomes for award only workers. In
Table 7 of Working Australia 2015: wages, families and poverty and the associated
commentary we presented a detailed analysis of the real gains and losses for award only
employees, by reference to manufacturing award classifications, over the period January 2001
to January 2015. In order to do so it was necessary to make assumptions about the number of
hours worked by the different cohorts because the data did not disclose how many hours were
worked each week by the workers in each of the categories. To assist our analysis, we
assumed, at first, that all workers were employed full time. It is unnecessary to repeat or
update Table 7, but we concluded that, on average, there was a real wage increase of $3.56
per week, based on full time employment. After making assumptions about the average
number of hours worked, we estimated an average real wage increase of $1.87 per week.
They are very small figures given the wage rates concerned.

We conceded that the figures involve a degree of informed guess work because of the absence
of relevant data, but concluded that, the material supported the proposition that there has been,
on average, a real wage cut in the classifications in which award only workers are employed
and that there was, at the least, no persuasive evidence that, on average, award only workers
are employed in wage classifications that had received real wage increases since January
2001.

We now have to modify that conclusion in order to take into account the fact that the June 2015
decision delivered a real wage increase. The 2.5% increase in the NMW and award rates was
above the CPI increase of 1.7%. We can conclude that this increase has resulted in a real
increase in the average wage paid to safety net workers over the period January 2001 to
January 2016. Wage increases have been, on average, greater than the 48.3% CPI increase
over that period, but only by small margin.

We should note that the impact of the tribunal decisions is not limited to award only workers
because award wage rates have a wider impact. They influence the setting of wages through
informal over-award payments, individual agreements and collective agreements. In a report
commissioned by the FWC, Award reliance, Research Report 6/2013, it was found that in
addition to the 19% of employees who were award-reliant another 21% of employees in non-
public sector organisations had their pay based on awards "in some way" (page ix). How the
decisions on minimum wage rates impacted on wage decisions in this part of the labour market
is another unknown variable in the estimation of the impact on wage decisions on average real

wage outcomes.

Conclusion

323.

This section has been concerned with two issues.
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324. First, the estimation of the overall impact of wage decisions on real wage levels: have award
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only workers, as a whole, had real wage cuts since January 2001? Second, the utility of NMW
as an indicator of the changes that have occurred in minimum wage rates over the past 15
years.

The overall impact of wage setting decisions on safety net workers and their families will
depend on the spread of wage classifications, the distribution of award only workers across
those classifications and the number of hours worked by workers within each income level.
The body of data does not permit the drawing of any precise measures of the net impact of real
wage increases and real wage cuts across the award classifications in which award only
workers are employed. Our conclusion is that wage increases have been, on average, greater
than the 48.3% CPI increase over that period, but only by a small margin.

The second issue concerns the use of the NMW as an indicator of how low paid work rates
have changed over time. Assessments of the impact of wage decisions on safety net
dependent workers and low paid workers in particular have often focused on the NMW. While
workers on the NMW are in the greatest need, the concentration on the NMW presents a
misleading picture of the impact of wage decisions on low paid workers. Figure 1 shows that
only 2.1% of award only workers are paid the NMW. The varying outcomes across the range of
safety net rates are hidden by the use of that single wage rate. A clearer picture is provided by
the three rates in Tables 2 to 5, i.e. the NMW, C10 and C4 rates. If we were to focus on only
one wage rate, the trade-qualified C10 rate presents a more realistic picture of the impact of
wage setting decisions on low paid workers and their families.

It is important that those advocating for low paid workers do not limit their advocacy to the
NMW and its impact on workers and families or be seen to be simply focused on the NMW-
dependent group. Attention must also be given to the much larger group of working families
living in or near poverty so that the central question does not turn on the NMW and divert
attention from the broader concern. The policy issue is not whether poverty exists among wage

earners, because it does, but how poverty in the workforce is to be addressed over time.
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CHAPTER 4
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PRODUCTIVITY AND REAL WAGES

Productivity and how to improve it are at the centre of economic debate in Australia.
Productivity growth, which is, simply put, increasing the quantity of output relative to the
guantity of inputs, is vital for the continuing strength of the economy and the maintenance and
improvement of living standards. Productivity growth enables increases in real wages.
Productivity is one of the matters that the Fair Work Commission (FWC) has to take into
account when setting minimum wages. The "minimum wage objective" of Fair Work Act
requires the FWC to take into account, "the performance and competitiveness of the national
economy, including productivity”; section 284(1)(a).

The evaluation of the outcomes for workers who are dependent on the National Minimum Wage
(NMW) and other low paid safety net workers cannot be judged only by reference to Consumer
Price Index (CPI) increases. We need to move beyond the initial analysis set out in Chapter 3.
The maintenance of real wages is a necessary, but not a sufficient, condition for the effective
operation of a fair safety net wage.

All workers are entitled to expect that their real wages and living standards will increase as a
result of national productivity increases. While most of the Australian workforce has reaped a
productivity dividend in recent years, in the form of increased real wages, many safety net
workers have had a real wage cut, thereby depriving them of any productivity dividend.

Since 2001 we have seen substantial increases in wages across the Australian workforce
without undue inflationary pressures, partly because the economy has generated substantial
productivity increases. Higher terms of trade have also contributed to higher wages. The fact
that the terms of trade can change substantially even over the short term emphasises that the
country's future economic prosperity depends on productivity improvements.

We concluded in Chapter 3 that, taken as a whole, safety net-dependent workers have had a
real wage increase since January 2001, but only by a small margin. It is only when an average
real wage increase is achieved that we can say that the benefits of productivity are being
distributed. The quantification of that average is a difficult task because it depends on the
distribution of workers across the wage classifications, the wage rates within those
classifications and the hours worked by safety net-dependent workers.

What we do know from Chapter 3 is that over the period January 2001 to January 2016 real
wages were increased for lower paid workers, but reduced for higher paid workers. The point
separating the two over this period was $875.00 per week. Workers now on a minimum wage
rate that is $875.00 per week or more are employed in a classification that has had a real wage
cut over the 15 years and, therefore, have had no benefit from increases in labour productivity
over those years.

The NMW increased by 64.1% over the 15 years, substantially in excess of the CPI increase of

48.3%. This means that NMW-dependent workers have had some return for the productivity
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increases over that time. The benefit from productivity improvements across the wage
classifications decreases between the NMW, now at $656.90 per week, until it is zero at a
wage classification that now pays $875.00 per week or more.

Because there was such a small increase in average real wage growth, it can be said that
almost all of the productivity based increases received by lower paid safety net-dependent
workers came at as a result of the real wage cuts suffered by those employed on the minimum
rates in higher paid classifications. The different outcomes across the classifications reflected
the granting of dollar wage increases, rather than percentage increases, over most of the 15
years. This was a practice designed to give relatively more assistance to lower paid workers.
It was a practice that re-allocated the compensation for price increases; and, to the extent that
there was an increase in average real wages, the practice could be regarded as a means of
distributing the benefits of increased productivity to lower paid workers. Save for a uniform
increase of $26.00 per week in 2010, all of the increases awarded under the Fair Work Act
2009 have been uniform percentage increases.

Although the lower paid safety net workers can be regarded as having received productivity-
based increases (at the expense of higher paid safety net workers) the relevant data shows
that those classifications which have received real wage increases over the 15 years have not
received increases that reflect the increases in labour productivity over this period.

The substantial increases in labour productivity since 2001 are shown in Tables 7 and 8 by way
of changes in the indexes of Gross Domestic Product (GDP) per hour worked and Gross Value
Added (GVA) per hour worked in the market sector published by the Australian Bureau of
Statistics (ABS). The figures are at December in each year, starting from December 2000
Table 7 shows that GDP per hour worked increased by 24.2%_over the 15 year period
December 2000 to December 2015, averaging over 1.5% per year.

Table 7
Gross Domestic Product per hour worked
December 2000 — December 2015

2000

2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013 |2014

2015

81.8

85.2 | 86.0 | 87.8 | 88.7 | 89.4 | 89.9 | 91.0 | 90.7 | 93.7 | 92.9 | 94.6 | 98.1 | 99.8 |101.2

101.6

340.

Source: Australian National Accounts: National Income, Expenditure and Product, Dec 2015, cat. no. 5206.0, Table 1,
A2304364W (GDP per hour worked, trend)

Table 8 shows that Gross value added per hour worked in the market sector increased by
34.7% over the same period, averaging over 2.0% per year.

Table 8
Gross Value Added per hour worked - Market sector
December 2000 — December 2015

2000

2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013 |2014

2015

75.9

79.8 | 81.3 | 83.3 | 839|855 |86.2 874|878 |91.0|90.7 | 93.9 | 97.6 | 99.9 |100.6

102.2

Source: Australian National Accounts: National Income, Expenditure and Product, Dec 2015, cat. no. 5206.0, Table 1,
A3606050F (GVA per hour worked — market sector, trend).

SAFETY NET WORKERS HAVE NOT RECEIVED PRODUCTIVITY INCREASES 77




341.

342.

343.

344,

345.

346.

Over the past 15 years the NMW has increased by 64.1%, the Consumer Price Index by 48.3%
(Chapter 3, Table 1) and labour productivity has increased 24.2%, by GDP per hour worked,
and 34.7%, by GVA per hour worked in the market sector. The distribution of productivity falls
away until it is zero at the safety net wage of $875.00 per week.

Under Work Choices system of 2006 to 2009 there was no requirement on the Australian Fair
Pay Commission (AFPC) to consider productivity. The Work Choices system marked a
departure from the previous wage setting scheme which had required that the Australian
Industrial Relations Commission (AIRC) have regard to, amongst others, “levels of productivity”
when setting safety net wages and other award terms and conditions of employment; see
Workplace Relations Act 1996, section 88B(2).

The AIRC did distribute some of the productivity growth over the period from when the
predecessor to the NMW, the Federal Minimum Wage, was first set in 1997 to its last wage
decision in 2005. In Chapter 3A we saw how safety net wages changed over this time. Table 3
shows that there were real wage increases for lower paid workers, although the C4
classification, for example, had a real wage cut, and therefore received no benefit from
productivity increases. Over this period there were considerable productivity increases: from
March 1997 to March 2005 GDP per hour worked increased by 17.4% (Australian National
Accounts: National Income, Expenditure and Product, Dec 2015, cat. no. 5206.0, Table 1,
A2304364W). Clearly, a large part of the productivity increases were not distributed to safety
net workers.

From 2006 the AFPC did not use productivity growth as a basis for its decisions on the level of
safety net rates. There was no productivity dividend for safety net workers. The AFPC
reduced the real wages of all safety net-dependent workers, with the result that all of the gains
in labour productivity were transferred to their employers. The wage freeze in 2009 was a
significant contributor to this outcome. The AFPC’s decisions meant that the substantial
increases in average wages (which we discuss in Chapter 5) and living standards across the
community over the four years of the AFPC’s operation were not reflected in the minimum
wages that it set. All safety net workers were substantially worse off relative to the rest of the
community at the end of those four years.

The FWC, which is, in substance, the AIRC with a new name, was confronted with a real wage
deficit that it had no hand in. As we argued in Chapter 3, the FWC’s record since 2010 must
take into account the fact that it had to address the consequences of the AFPC’s decisions and
the AIRC’s earlier limited recognition of productivity growth. It might wish to be judged on its
decisions since 2010, but as the successor to the AIRC and the AFPC it has a legacy that must
be addressed.

Taken in isolation, without regard to the real wage deficit and the disconnection between safety
net wages and community standards, the six decisions of the FWC since 2010 have delivered
real wage increases, as at January 2016. In Table 5 in Chapter 3 we show that the FWC has
delivered real wage increases since its first decision in 2010. The discussion associated with

that table includes the selection of a starting date for the calculation of price increases. We
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argue that the starting date is March 2008, which was the latest time for which there was a
published CPI movement prior to the AFPC’s decision in July 2008. That was the last time it
awarded a wage increase because in the following year it imposed a wage freeze by not
adjusting any wage rates. Using the March 2008 commencement date the CPI increase was
18.3% up to March 2015, the most recent time for which there was published data prior to the
FWC’s June 2015 decision. Because of the uniform increase of $26.00 per week in 2010 and
percentage increases since then, higher paid classifications have received slightly less in
percentage terms from the FWC’s decisions; for example the C4 classification, now at $918.80
per week, has had an increase of 19.1%. This means that very little of the increase in labour
productivity was distributed. If we focus on just the four years to December 2014, GDP per
hour worked increased by 9.8% and GVA per hour worked has increased by 10.9%; see Tables
7 and 8.

Productivity and minimum wage setting

347.
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The FWC’s approach to productivity has been shaped by the long experience that the AIRC
had with the measurement and distribution of productivity gains. The various decisions of the
FWC present limited consideration of the issues around this important topic; for example the
June 2015 decision contains less than four pages on productivity; Annual Wage Review 2014-
15, Decision [2015] FWCFB 3500, paragraphs 182 to 196. The FWC has had more to say on
these matters over the years and a full appreciation of its views has to be gleaned from a
number of decisions.

The recent decisions, however, do not address two important issues: how much of the
increases in labour productivity should go to labour and how to rectify the past failures to award
labour productivity increases. As we will see, these have been subsumed into a broader issue
concerning the relationship between safety net rates and average income increases.

The first of these questions is particularly important in minimum wage setting in Australia and
elsewhere. The contention that wage increases should reflect increases in “prices and
productivity” summarises two points: first, that workers should be compensated for price rises
so as to maintain the real value of their wages; and, second, workers should have the benefit of
the improvements in their own productivity. The question for wage setting is whether workers
should have the benefit of all of the improvements in labour productivity, whether measured as
GDP per hour worked or as GVA per hour worked. We will return to this.

The second question has not been answered by the FWC, at least expressly, but it has shown
a marked reluctance to revisit the sufficiency of earlier distributions of productivity increases,
even though those decisions played a significant role in the disparity between safety net wages
and average wages across the workforce. We return to this aspect when dealing with recent
wage decisions.

An issue that has been answered by the FWC concerns the issue of whether national
productivity increases should be distributed uniformly through national minimum wage
decisions. This is an important issue, particularly in the context of a wage setting system that

encourages collective bargaining in the expectation that bargaining will emphasise the need for
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productivity improvements and will result in the distribution of productivity gains at the level of
the firm.

In regard to this issue the FWC’s position, which has its origins in decisions of the AIRC, is that
the distribution of productivity should be at the national level. The AIRC had to address this
issue in the context of the new collective bargaining provisions introduced in 1996, provisions
which were based on awards being safety net awards. In adopting this position the FWC, like
the AIRC before it, had to address the question of whether productivity based increases in
safety net rates would remove the incentive of parties to bargain and find ways in which
productivity gains might be achieved.

The FWC has followed the earlier view that productivity gains should be distributed at a
national level and reaffirmed an earlier view that this would not have a detrimental impact on
collective bargaining and productivity growth in firms. The relevant conclusions in the June
2014 decision are:

“[153] Whilst both aggregate and sectoral productivity are relevant in considering
Australia’s recent economic performance, when considering the relative living standards
of the award reliant, aggregate productivity performance is relevant in that it provides a
measure of increasing community living standards.

[154] We disagree with the argument that productivity improvement is generated entirely
at the enterprise level. It arises also from enterprises networking and sharing information
and technology, transferring knowledge, improved infrastructure and human capital, and
from structural reform overall in the economy. The distribution of productivity entirely at
an enterprise or sectoral basis through wages outcomes would not necessarily help the
flow of resources into more productive areas.”

“[173] Nothing in the limited submissions and evidence put to us in relation to the likely
impact of our decision on productivity causes us to depart from the conclusion of the
Panel in the 2012-13 Review that:

‘There is no evidence that minimum wage increases arising out of the annual
wage review will have an adverse impact upon productivity, at an aggregate level
or at the firm level. The limited evidence before us suggests that minimum wages
increases are more likely to stimulate productivity measures by some employers
directly affected by minimum wage increases.” (Annual Wage Review 2013-14,
Decision, [2014] FWCFB 3500, footnote omitted)

The potential impact of safety net wage increases on the incentive to bargain was considered
again in the June 2015 decision, with the FWC reaffirming its earlier view:

[472] The Panel’'s previous conclusions as to the relationship between increases in
minimum wages and collective bargaining remain valid, in particular:

e whilst the gap between minimum wages and bargained wages is likely to
increase the incentive for employees to bargain, a large gap may be a
disincentive for employers to bargain; and

¢ minimum wages are only one element of the incentive to bargain.

[473] The available evidence indicates that the level of increases in minimum award
wages over the past decade or so have been compatible with the encouragement of
collective bargaining. We are satisfied that the increase awarded in this Review is also
compatible with the need to encourage collective bargaining.” (Annual Wage Review
2014-15, Decision [2015] FWCFB 3500, footnote omitted.)
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PRODUCTIVITY, THE TERMS OF TRADE AND WAGES

Over the past 15 years the AWOTE measure of average weekly earnings has increased by
87.7% (see Chapter 6, Table 10), while prices, as measured by the CPI have increased by only
48.3% (see Chapter 3, Table 1). |Inflation has been contained and CPI increases have
generally been within the within the Reserve Bank’s “zone of comfort”. The margin of average
wages over prices, 39.4 percentage points, shows a very large increase in real wages that is
not explained by the substantial increase in labour productivity over the past 15 years: 24.2%,
as measured by Gross Domestic Product per hour worked, and 34.7% in the market sector, as
measured by Gross Value Added per hour worked.

Why have prices remained stable when the gap between prices and productivity and wages is
so large? The answer is to be found in the changing terms of trade, which have increased
dramatically in Australia's favour over part of the past decade and have provided the capacity
for Australian workers to receive, on average, wage increases that have been substantially
greater than the increases in prices and productivity. While the terms of trade have moved
against Australia in the last few years, the current position is still relatively favourable.

The impact of changing terms of trade over the past 15 years can be seen in Table 9. The
index figures are at December of each of the years from 2000 to 2015. The terms of trade were
flat prior to 2000; for example in December 1996 the Terms of Trade index was 60.6, slightly
higher than the December 2000 figure of 60.0. December 2003 was followed by a steady
improvement until 2008. Apart from 2009, the improvement was sustained until 2014, when the
index fell back to within the 2005-2008 range. In December 2015 the index was considerably
above the 1996 to 2003 level.

Table 9
Terms of Trade
December 2000 — December 2015

2000

2001|2002 | 2003|2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014|2015

60.0

60.9 |61.8 65.6 | 71.6 | 80.3|86.6|89.1|103.8|89.9|113.9/118.0{103.8|{101.4|91.4 | 80.5

358.

Source: Australian National Accounts: National Income, Expenditure and Product, Dec 2014, cat. no. 5206.0, Table 1,
A2304368F.

The FWC, like the AIRC until 2005, has been required to deal with a number of issues around
the concept, calculation and distribution of productivity. These matters were discussed in the
FWC’s June 2013 decision, with particular reference to changes in the terms of trade and the
declining labour share of national income; see Annual Wage Review 2012-13, Decision, [2013]
FWCFB 4000, at paragraphs 138 to 175. The FWC returned to these matters in its 2014
decision. Much of that discussion relates to the following observation in the June 2013 decision
in regard to the use of relevant statistical series and their divergence:

"... the various productivity, factor share and unit labour cost series mostly have a settled
relationship with each other and with other measures of economic prosperity and real
wage growth. But the large rise (and volatility) in the terms of trade associated with the
resources boom has disturbed many of these relationships, adding further complexity to
issues concerning productivity. This requires us to examine more closely how and why
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the measures are diverging and what the preferred measures are in terms of setting
minimum wages." (Paragraph 141)

The Australian Council of Trade Unions (ACTU) presented detailed research to the FWC in
2013 and 2014 on longer term trends in the distribution of income to capital and to labour. The
ACTU demonstrated that, since 2000, labour's share of real hourly labour income had not kept
pace with labour productivity. It argued that in recent years the share of national income going
to labour had been at its lowest on record and that the failure “to award real minimum wage
increases that account for productivity growth will mean that, all other things equal, average
labour income will rise more slowly than it otherwise would have, thus putting downward
pressure on the labour share and further redistributing national income towards the owners of
capital” (ACTU submission, March 2013, paragraph 170). It claimed that wages and
productivity had "decoupled".

The FWC responded to these submissions in 2013. In summary, it said:

“... the recent relationship between wages and productivity is a complex story, given:

e the divergence between producer prices and consumer prices associated with
the significant recent escalation in Australia’s terms of trade;

e the implications of capital deepening and changes in the ratio of capital and
labour inputs;

o the widespread incidence of declining labour shares of the national incomes in
developed economies; and

e productivity, factor share and unit labour costs series, both in aggregate or by
sector, are measured across the workforce as a whole rather than simply for
award-reliant employees.” (This summary is in the 2014 decision: Annual Wage
Review 2014-15, Decision [2014] FWCFB 3500, (June 2014 decision), 160)

In 2014 the FWC referred to a Productivity Commission research paper, Labour’s share of
growth in income and prosperity, written by Mr D Parham in late 2013, and a range of
conclusions in it regarding the causes of the change in labour’s share of income. The FWC
summarised “the main points of Mr Parham’s paper as:

e while the labour share of income fell by 4 or more percentage points in the 2000s,
labour was made no worse off by this because labour income grew at a faster rate in
the 2000s than in the 1990s through stronger growth in both real wages and
employment;

e the labour income share only fell because capital income growth accelerated even
more, with the large rise in Australia’s terms of trade bringing strong growth in real
income which provided scope for growth in both labour and capital income;

e the rise in the terms of trade meant that producer prices rose faster than consumer
prices, so that the purchasing power value of each dollar earned rose for consumers,
including but not confined to employees;

e the mining boom was overwhelmingly responsible for the fall in labour share in
Australia, through the development of capacity which added to the economy’s capital
stock and resulted in more capital-intensive production overall;

e as the terms of trade decline, the labour income share will rise, but the share is
unlikely to revert fully to previous levels given a more capital-intensive economy;

e action to restore the old labour income share or to recover ‘lost’ income share through
wage rises would probably only have adverse consequences for employment and
inflation and for industries already facing adjustment pressures; and

e with declining terms of trade, increasing productivity growth will be the way to sustain
growth in real wages.” ( June 2014 decision, paragraph 166)
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We draw attention to Mr Parham’s point that the labour share of income fell even though there
was real wage growth. Real wage growth was a point made by several parties in the 2014
hearing, who “argued that the research found that although labour’s share of income fell
sharply over this period, labour was no worse off as the real income of labour had nonetheless
grown”; June 2014 decision, paragraph 163.

Mr Parham and these parties were concerned with aggregate real wage growth across the
workforce. The position of safety net workers and the level of safety net wages are not
addressed by the general discussion.

The FWC did not express a conclusion about these and related issues, but said:

“It is generally accepted, and we accept, that the labour share of income has declined
materially over the past two decades. There has been a redistribution of income from
labour to capital. It is true that real wages have grown over that time but, as is apparent
from Mr Parham’s paper, capital income growth (including its capacity to purchase
consumer goods) accelerated more rapidly. The benefits of the increase in Australia’s
income associated with the terms of trade increase over the past decade have benefited
capital disproportionately to labour. (June 2014 decision, paragraph 167, emphasis
added.)

It is apparent from the following paragraphs in its decision that the FWC saw the issue

concerning the disproportionate benefits as a passing one:

“[168] We note that the terms of trade, which have been an important cause of the rise in
the purchasing power of labour and capital income in the past decade, has declined over
the past two years, although it remains at historically high levels. At the same time,
labour productivity, if not multi-factor productivity, has begun to rise. Both of these are
indicators that the major shock to the economy caused by the very high prices of
resources, and subsequent capital investment in mining, is beginning to pass. With it will
pass, at least to a degree, the unusual impact on the labour and capital shares of
national income, and the boost to employee purchasing power from a high exchange
rate.

[169] It is our view that shorter-term volatility in the shares of labour and capital, caused
by exceptional circumstances, do not provide a foundation for altering the NMW and
award rates. We agree that changes in labour productivity that are sustained provide a
firmer basis for any increase in real minimum rates. Longer-term trends in the labour
share of national income should be kept in mind, as they can influence assessments of
the fairness of, and relative standard of living provided by, minimum wages. ([2014
FWCFB 3500, emphasis added.)

The most obvious point omitted from these passages is that minimum wage workers have not
had the real wage growth that is claimed to have accompanied the increasing terms of trade.
This is a matter of great importance for a tribunal that is setting minimum wage rates. The
passage contains another illustration of the concentration on aggregate measures that hide
serious countertrends. The overlooked trends are very detrimental to the low paid and safety
net-dependent workers. The FWC’s conclusion fails to address the position of the very people
who depend on its decisions. These matters attracted little attention in the June 2015 decision.
The coverage of productivity in the June 2015 decision is short, with most of it reciting statistics
at industry and national levels, and re-affirming its earlier view that minimum wage increases
had not been a disincentive to collective bargaining. The FWC’s discussion of productivity is

introduced with the advice that the decision on the Annual Wage Review 2012-13 “sets out why
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productivity and related measures require consideration in minimum wage fixation” (June 2015
decision, paragraph 182.

The FWC referred to the substantial issues raised by the ACTU and ACCER concerning the
failure to distribute productivity increases.

[189] The ACTU and ACCER have again drawn our attention to the real value of the
NMW lagging behind productivity growth over the past decade and a falling labour share
of income over that period. Whilst recognising that the 2013-14 Review decision meant
that low-paid workers did share in productivity growth over the past year, the ACTU
submitted that the increase it proposed was necessary to “ensure that some of this lost
ground is restored”. The Panel considered the longer term decline in the labour share of
income in its 2013-14 Review decision, concluding that:
“[169] It is our view that shorter-term volatility in the shares of labour and capital,
caused by exceptional circumstances, do not provide a foundation for altering the
NMW and award rates. We agree that changes in labour productivity that are
sustained provide a firmer basis for any increase in real minimum rates. Longer-
term trends in the labour share of national income should be kept in mind, as they
can influence assessments of the fairness of, and relative standard of living
provided by, minimum wages.”
[190] Nothing put to us in the current Review persuades us to depart from that
assessment and the conclusions drawn.” (Footnotes omitted)
This failed to deal with the substance of the issue raised. The FWC had evidence of prolonged
increases in productivity. There were “sustained” improvements in labour productivity, but
there had not been compensation for them. Short term variations could not hide that fact.
There was a “firmer basis” for wage increases in those figures. Despite this, there was no
acknowledgment of the implications of the sustained productivity improvements, albeit that
there were cyclical factors in operation.
The last sentence of the passage in the June 2013 decision which was affirmed in the June
2014 decision and quoted again in paragraph 189 of the June 2015 decision shows that the
reward for productivity growth is subject to an assessment of the labour share of national
income. The reference in the third sentence to the relevance of the labour share of national
income to the “assessments of the fairness of, and relative standard of living provided by,
minimum wages” is intended to have some significance. It means that the increases in safety
net rates on account of productivity increases is constrained in some unspecified way by the
share of national income going to labour as a result movements in all wages, whether set by
the safety net provisions of the legislation or bargained individually or collectively.
The FWC’s consideration of productivity was followed by a section on business
competitiveness and viability, the opening paragraph of which was:

“[197] After falling sharply in the GFC, the wages share steadily recovered until 2011 and
has since been relatively flat. The profits share has fallen back in recent years after
climbing sharply in the GFC and its aftermath. In 2014 it was at a lower level than in most
years since 2010.” (The passage was repeated at paragraph 297)
Paragraph 197 was followed by a graph (Chart 4.2) which showed the wages share of total
factor income at about 20%, save for the GFC period when it fell significantly (and the profit
share increased accordingly). It would be wrong if these macro outcomes, largely driven by the
wages of workers who do not rely on safety net wages, were to compromise the setting of a fair

safety net wages. That appears to have happened.
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PRODUCTIVITY BENEFITS LOST THROUGH WAGE DECISIONS

The very substantial loss by safety net workers of the benefits of productivity growth cannot be
denied. On the basis of our calculations in Chapter 3, on average, safety net workers have had
very little benefit from the productivity gains since 2001. The declining labour share of income
must be partly caused by the treatment of safety net workers, whose productivity increases
have been transferred to their employers. Denying about one-fifth of the workforce wage
increases based on the substantial productivity increases over the past 15 years must have
had a substantial effect on the labour share of national income. Furthermore, this loss will be
reflected in other workplaces where award rates of pay are used as a guide for agreement-
making.

In the June 2013 decision (at paragraphl167), the FWC accepted that there is a gap between
increases in modern award wages and productivity growth, but desisted from drawing
conclusions about that gap. However, it did consider "recent" productivity increases in making
its decision. The decision to award a 2.6% increase was made in the context of an annual CPI
increase of 2.5%, including an estimated 0.7% increase on account of the introduction of
carbon pricing (and for which Commonwealth tax cuts and transfers compensated) and an
increase of 0.25% in compulsory superannuation contributions. This was small recognition of
productivity improvements, especially in the light of the following summary of them:

"On all measures, labour productivity increased over the year to the December quarter
2012. Labour productivity, as measured by GDP per hour worked in trend terms, was 2.9
per cent higher; gross value added in the market sector per hour worked increased by
2.4 per cent; and GDP per capita increased by 1.2 per cent." (June 2013 decision,
paragraph 17, footnote omitted)
The reason for the discounting of recorded productivity growth is evident in the following
conclusion:

"Our productivity performance as a nation underpins our standard of living. In this context
labour productivity is relevant. As we have noted, there has recently been an increase in
labour productivity. Short-term variations in productivity should be interpreted with some
caution and whether the recent increase is sustainable remains to be seen. It is for that
reason that we have not given greater weight to recent productivity outcomes in deciding
to only award a modest increase in minimum wages in this Review. If sustained, the
recent improvement in labour productivity could provide the capacity to address the
declining relative position of the low paid and for them to share in increasing community
living standards.” (June 2013 decision, paragraph 61)
The last sentence in paragraph 61 was repeated in paragraphs 323 and 428 of the decision.
Paragraph 61 raises a concern and some uncertainty. First, the concern. The discounting of
productivity-based wage increases because of some doubt about accuracy or sustainability will
inevitably work against the fair distribution of productivity and the interests of safety net
workers, unless there is a means of reviewing past assessments or the use of some averaging
process.
The need for a change is demonstrated in the last AIRC wage review in 2005. The tribunal had
evidence suggesting that in the calendar year to December 2004 there had been a decline in

labour productivity. In its conclusions, it stated:
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"Turning to a review of economic indicators in the last year... Prices as measured by the
CPI increased by 2.6 per cent over the 12 months to December 2004. Productivity
growth has been negative for the last 12 months.
We consider that to grant the ACTU's claim for an increase of $26.60 per week in all
award rates would be inconsistent with our statutory responsibilities. We agree with
those who submitted that the claim is excessive. It is clear that there has been a slowing
of GDP growth in 2004-05 and that in recent quarters productivity growth has been
disappointing..." (Safety Net Review, 2005, Print PR002005, paragraphs 420-421)
This was an erroneous assessment because subsequently released data showed that there
had been an improvement in labour productivity: over the period December 2003 to December
2004 GDP per hour worked grew by 1.0% and it increased by 0.8% over the next 12 months
(see Table 7). The problem of short term variations and initial misreporting of changes could
be addressed through the adoption of a moving average.
The uncertainty raised by the last sentence in paragraph 61 and its repetition in paragraphs
323 and 428 is whether the FWC had accepted that there was a pool of undistributed
productivity that it would be prepared to distribute over subsequent years. What did it
foreshadow by the final sentence of paragraph 61?

“If sustained, the recent improvement in labour productivity could provide the capacity to

address the declining relative position of the low paid and for them to share in increasing

community living standards” (emphasis added).
This passage, while holding out a prospect of improved living standards, provided no
confidence that the situation would improve. The crucial point is that there have been
substantial and sustained productivity improvements over the past 15 years, and more, yet
safety net workers have not had the benefit of those improvements and have gone backwards
compared to the labour force as a whole. The situation is unlikely to change without
acknowledgment of these facts.
The small distribution of productivity in 2013 was repeated in 2014. In 2014 the FWC said that
“Short-term measures of productivity should be interpreted with some caution as productivity is
best measured over a business cycle.” (at paragraph 149). At paragraph 159 it said that
“growth in labour productivity had been sustained, providing some support for a modest rise in
the real value of minimum wages”. This was in the context of a finding that “... trend labour
productivity has risen over the past two years, though at a somewhat faster rate in 2012 (2.5
per cent) than in 2013 (1.7 per cent for all sectors and 1.8 per cent for the market sector)’; see
paragraph 150. The FWC appears to have accepted the ACTU submission that “whilst labour
productivity grew by 12.3 per cent between 2002-03 and 2012-13, the real (CPI-adjusted)
value of the NMW rose by only 3.4 per cent”; see paragraph 162.
In 2014 an increase of 3.0% was awarded in the context of CPI increases from March 2013 to
March 2014 of 2.9% and an increase of 0.25% in compulsory superannuation contributions. It
appears that the use of the words “some support” in paragraph 150 was not persuasive
support. There was a lack of information in the decision about how the productivity
improvements of the previous year or over the business cycle informed the decision. The 0.1%

increase in real wages, even with recognition of the change in superannuation contributions,
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was an inadequate amount to help safety net workers "share in increasing community living
standards".

The uniform increase of 2.5% in the June 2015 decision has similar features, although the CPI
increase was 1.7%. The difference between the two can be regarded as a return on
productivity increases, but the FWC noted that GDP per hour had risen by 1.6% over the 12
months to December 2014 (paragraph 184). The margin between the 1.7% increase in the CPI
and the 2.5 % increase for all minimum rates does not reflect the increase in labour

productivity.

Capital deepening

384.

385.

In 2013 and 2014 the FWC referred to the claims that capital deepening, i.e. the increase in
capital inputs relative to labour inputs, needed to be taken into account. The FWC’s 2013
decision (at paragraph 385) refers to the ACTU's claim that from the June quarter 2005 to the
December quarter 2012 labour productivity had risen by 9.9% and commented:

"No party disputed the above data but several questioned the inferences to be drawn
from it. Ai Group, for example, reiterated its view that capital deepening was a substantial
cause of the rise in labour productivity and there should be no assumption that wages
rise commensurately.” (Paragraph [386])
Clearly, this is an important issue in the measurement of changes in labour productivity and the
fairness of decisions regarding the distribution of those gains, yet it was not covered in the
published reasons. If this has been a factor in the FWC’s decisions then it should be explained

why and how the matter was taken into account.

Conclusion

386.

387.

388.

The issues concerning the measurement and distribution of productivity increases and the
impact of the terms of trade are matters of substantial importance to the FWC’s decision
making process. Substantial productivity increases should be taken into account in a
meaningful way and the decisions should be transparent and explain how productivity
increases have been taken into account. There is, however, a way of avoiding the issue: the
FWC is obliged to take into account relative living standards when setting safety net wage
rates. Living standards improve because of changes in productivity and the terms of trade. If
proper account were taken of changes in relative living standards, both the driver of long term
growth, productivity, and the cause of shorter term changes in national income, the terms of
trade, will be factored into minimum wage rates. These changes are manifested through
changes in average weekly earnings and similar measures, which we will consider in Chapter
5.

The FWC adverted to this kind of point in its June 2013 decision:

"To the extent that productivity growth is reflected in average real wages growth, it will be
a relevant consideration for minimum wage fixation because of the requirement in both
the modern awards and minimum wages objectives to take into account the relative living
standards and needs of the low paid." (Paragraph 144, footnote omitted)
A reference to the terms of trade could be added to this passage. But the fundamental problem
for safety net-dependent workers is that their wages have not reflected community-wide

average wage growth over the years, including the years in which the FWC has been setting
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wages under the Fair Work Act 2009. Safety net wages do not need to be in lockstep with
average wages, but they should follow a similar path over time and have a reasonable
connection with them. This means that, in order to correct the shortcomings of recent years,
more often than not safety net rates will need to increase at a greater rate than average wage
levels. In order to minimise uninformed controversy over such outcomes it would be necessary
for the FWC to acknowledge and explain the past shortcomings in the setting of safety net

wages.
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CHAPTER 5
SAFETY NET WAGES HAVE FALLEN BEHIND GENERAL WAGE LEVELS

A.
389.

390.

GENERAL INDICATORS OF INCREASING COMMUNITY INCOMES

Any proper assessment of the wage increases for low paid work classifications has to be
evaluated in the light of what has happened in the rest of the community fair wages have to be
set with regard to relative living standards across the community. In this section we turn to a
comparison between safety net wages and various measures of wages and incomes, based on
the data in Table 10.

Table 10
Safety net rates compared to other wages and incomes
2001-2016
(% per week, unless otherwise indicated)
Cumulative Cumulative | - Average Cumulative
. Cumulative | Increases Weekly | Cumulative | Household | . .
increases | . . ; : : . increase in
; increase in in Ordinary | increases | Disposable
in . : Household
FMW/ trade- Wage Time n Income Disposable
NMW qualified Price Earnings AWOTE per head Income
rate (C10) Index (AWOTE)
2001 798.80 415.63
2002 3.3% 3.0% 3.4% 843.10 5.5% 457.38 10.0%
2003 7.7% 6.7% 6.9% 882.20 10.4% 454.51 9.4%
2004 11.9% 10.2% 10.8% 929.60 16.4% 481.03 15.7%
2005 16.7% 14.0% 14.9% 964.90 20.8% 517.24 24.4%
2006 20.9% 17.5% 19.6% 1014.50 27.0% 536.66 29.1%
2007 27.8% 23.0% 24.5% 1045.40 30.9% 576.92 38.8%
2008 30.4% 25.1% 29.5% 1100.70 37.8% 627.52 51.0%
2009 35.8% 29.5% 35.0% 1158.50 45.0% 692.04 66.5%
2010 35.8% 29.5% 39.0% 1225.20 53.4% 688.82 65.7%
2011 42.3% 34.8% 44.3% 1274.10 59.5% 731.61 76.0%
2012 47.2% 39.4% 49.6% 1333.40 66.9% 765.09 84.1%
2013 51.4% 43.3% 54.7% 1392.80 74.4% 775.90 86.7%
2014 55.4% 47.2% 58.6% 1437.20 80.0% 800.87 92.7%
2015 60.1% 51.6% 62.7% 1474.50 84.6% 816.62 96.5%
2016 64.1% 55.4% 66.3% 1499.30 87.7% 830.16 99.7%

Save as noted below, the figures are at January of each year. AWOTE figures are trend estimates of full-time adult
ordinary time earnings, public and private sectors, at November of the preceding years; see Average Weekly Earnings,
Australia, November 2015, cat. no. 6302.0 and earlier publications in this series. Wage Price Index figures are from
Wage Price Index, December 2015, cat. no. 6345.0 (Trend, A2603040A). Household Disposable Income figures are
taken from the Melbourne Institute’s Poverty Lines: Australia September Quarter 2015 and are in respect of December

of the preceding year, save that the figure for September 2015 (the latest available) is used for January 2016.

Table 10 compares the changes in the National Minimum Wage (NMW) and the base trade-
qualified C10 wage rate with general measures of changes in national wages and incomes
since 2001. These general measures may also be compared with the changes in the other

safety net rates set out in Table 1 in Chapter 3. The cumulative changes show, for example,
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that safety net wages lost substantial relative value during the Work Choices years, which are

represented by the January 2006 to January 2010 figures.

Average Weekly Ordinary Time Earnings

391.

392.

393.

394.

395.

The comparison between safety net rates and Average Weekly Ordinary Time Earnings
(AWOTE), published by the Australian Bureau of Statistics (ABS), is of particular importance.
As a measure of ordinary time earnings, the AWOTE figures exclude cyclical factors such as
the amount of overtime worked and are an appropriate comparator over time for the safety net
rates.

The figures show that safety net wage rates have fallen substantially against AWOTE, which
increased by 87.7% over the past 15 years. The NMW increase of 64.1% compares
unfavourably with the increase in AWOTE. The NMW fell from 50.1% to 43.8% of AWOTE over
the 15 years to January 2016. At the other end of our calculations in Table 1, a safety net rate
starting at $700 per week in January 2001 increased by only 41.8% over the same period. In
2001 it was 87.6% of AWOTE and in January 2015 it was 66.2% of AWOTE.

If the NMW had increased at the same rate as AWOTE, the NMW would now be $751.55 per
week, $94.65 per week more than it is. Had the $700.00 per week safety net rate maintained
its 2001 relativity to AWOTE it would have risen to $1,293.20 per week, an extra $321.50 per
week. These are startling comparisons

The past 15 years is a valid reference period for comparisons of changes in minimum wages
and average wages. Concentrating on more recent changes will not give a true picture of the
changes under national regulation that have impacted on low paid workers and their families.
The Fair Work Commission (FWC) frequently refers to shorter time periods, which are within
the period of its existence since January 2010 (when it was the named Fair Work Australia); for
example:

"The divergence between minimum wage rates and average wages has slowed or
narrowed over 2013 and 2014, reflecting reduced growth in average wages.
The NMW has fallen from 44.3 per cent to 43.4 per cent of AWOTE over the five year

period from November 2009 to November 2014, with somewhat larger falls for the higher

modern award minimum rates.” (Annual Wage Review 2014-15, Decision, (June 2015

decision), paragraphs 43-44.)
Table 10 shows that, at the time of the FWC's decision in June 2015, the published AWOTE
figures recorded a 27.3% increase over the six year period, November 2008 to November
2014. Over the six years January 2009 to January 2015 the NMW increased by only 17.9%.
The 2015 decision left minimum wage rates well behind the increase in those average
earnings. Extending the comparison to January 2016, AWOTE has increased by 29.4%
(November 2008 to November 2015) and the NMW has increased by 20.8% (January 2009 to
January 2016). The gap between the increases in AWOTE and the NMW fell a little over the
year: from 9.4 percentage points to 8.6 percentage points. In fact, the increases in the NMW
from January 2014 to January 2016 have outstripped the increase in AWOTE: the NMW
increased from $622.20 to $656.90 per week, an increase of 5.6% and AWOTE increased from

$1437.20 to $1,499.30, an increase of 4.3%. So while real wages have recovered from the
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2009 wage freeze, relative wages have outstripped minimum wage growth by a substantial
degree, notwithstanding the small turnaround in the two most recent years.

The substantive point to be made is that over the past 15 years the divergence between safety
net rates and AWOTE has been very damaging to the interests of safety net-dependent
workers and the slight reversal of that trend in the last couple of years does not address the
losses of previous years.

We do not argue for a strict arithmetical nexus between safety net rates and AWOTE, because
the ratio between them may go up or down depending on circumstances, but these figures
show how much the NMW and other safety net workers have lost when compared to
community wage movements and, as a result, general living standards. As a matter of principle
and fairness, the NMW and other safety net rates should follow a similar path to these average
weekly earnings; and must do so if the social value of safety net wages is to be maintained.

It is important to note that AWOTE understates the increases received by non-safety net
workers. Because AWOTE covers the population as a whole, including safety net workers who
comprise about one-fifth of the workforce, a comparison between the wages of safety net
workers and the rest of the workforce would require the extraction of safety net workers from a
measure like AWOTE. This would present a greater contrast than the figures used in Table 10.
Simply put, if one-fifth of workers are safety net-dependent and have a wage increase of 30.0%
over a decade, while the overall community increase is 60.0%, the four-fifths who are able to
bargain (formally or informally) for higher wages will have had an increase of about 67.5%, i.e.

more than 10.0% above the aggregate figure.

Wage Price Index

399.

400.

401.

402.

The Wage Price Index (WPI) increased by 66.3% over the 15 years to January 2016, rather
less than AWOTE, but rather more than the 48.3% increase in the CPI. At each January the
WHPI figure is the one that was published the previous month, but the wage rate is the one that
was set earlier in the previous year. Since 2010 the wage increases have been in July. In
making comparisons between the two we should keep in mind the fact that the WPI figures
used in the table are recorded after the relevant wage movements.

In contrast to AWOTE and similar measures which actually reflect levels of remuneration
received by employees and changes in those levels, the WPI is not designed to reflect the
payments received across the workforce or in segments of it, but “to identify and measure
quality and quantity changes and ensure that only pure price changes are reflected in the
indexes”; Wage Price Index, December 2015, cat. no. 6345.0, page 16. Because it is an
indicator of changes over time, the WPI is not an indicator of current relative living standards,
which the legislation requires to be taken into account when setting minimum wages.

The WPI has been given some prominence in past decisions because of the claim that it
represented “pure price changes” in the costs of labour. Changes in the WPI have been used
by the FWC as a comparator for wage rate adjustments.

In 2012 the FWC referred to the WPI in the context of relative living standards, and in doing so

raised some broader questions:
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"We are required to take into account the relative living standards and needs of the low
paid. Except at the national minimum wage level, the value of all award rates of pay has
fallen relative to the various measures of movements in average rates of pay. The
national minimum wage has risen over the past decade at about the same rate as the
WPI. This implies that the lowest award rate has kept pace with increases in other rates
of pay for non-managerial employees. In this sense, the relative position of the lowest
award rate has been maintained, but this is not so for higher award rates. Over the past
decade, average earnings have risen faster than individual rates of pay, caused by the
workforce moving into higher paid jobs over time. As a consequence, those reliant on
award rates of pay have fallen behind the average earnings of workers and, in this
sense, have not retained their relative standard of pay.” (Annual Wage Review 2011-12,
Decision, (June 2012 decision), paragraph 15, emphasis added.)
In section D of this chapter we deal with the claim in the last two sentences that rising inequality
was caused by the workforce rising into higher paid jobs over time. The substance of the
section is that the change in workforce composition does not explain the divergence between
minimum wage rates and the WPI.
The claim in the June 2012 decision that “national minimum wage has risen over the past
decade at about the same rate as the WPI” has been echoed in subsequent decisions. In 2013
it was claimed that “...the evidence is clear that even the lowest award rates have barely kept
pace with growth in rates of pay for the job more generally (as measured by the WPI)”; Annual
Wage Review 2012-13, Decision, (June 2013 decision), at paragraph 392. In its 2014 decision
the FWC compared the NMW/C14 and C10 rates and general measures of wage increases,
including the WPI:
"It shows that the award rates have grown more slowly over the decade [to December
2013] than the measures of average pay, although growth in the C14 rate has remained
close to that of the WPI. All rates above C10 have fallen further behind average pay
increases than is displayed for the C10 rate, although this relative decline was arrested
by the uniform percentage increases in the past three annual wage reviews." (Annual
Wage Review 2013-14, Decision, (June 2014 decision), paragraph 340)
In its June 2015 decision the FWC said:
"The NMW and modern award minimum rates have grown more slowly over the past
decade than have measures of average pay, although growth in the NMW has remained
close to that of the WPL." (Paragraph 43)
The claims that the NMW has "remained close" to the WPI is contentious.
Table 10 demonstrates that from January 2001 to January 2009 the increases in the NMW
were greater that the WPI, but the C10 rates lagged the WPI. The differential impact was the
result of money increases in award rates of pay which barely favoured NMW -dependent
workers, but took substantial wage growth away from higher paid classifications. The
justification for money, rather than percentage increases, was the provision of support for those

workers who were most in need of a wage increase, but the overall increase minimum wage-

SAFETY NET WAGES HAVE FALLEN BEHIND GENERAL WAGE LEVELS AND OTHER KEY INDICATORS 93



408.

409.

410.

411.

dependent workers was less than the WPI increases. In January 2007 the NMW was 3.3
percentage points ahead of the increase in the WPI, but in January 2016 it was 2.2 percentage
points below the WPI increase. In January 2007 the C10 rate was 1.5 percentage points
behind the increase in the WPI, but by January 2016 it was 9.9 percentage points behind.
These are significant figures.

These shortcomings are part of the legacy of the national wage setting system and cannot be
avoided by reason of the establishment of the FWC in 2010. The legacy has to be
acknowledged, along with recent developments. The position of the NMW and award rates
relative to the WPI has improved over the two years to January 2016. In that period the WPI
increased by 4.9% compared to a 5.6% increase in safety net wages, but there is still some
way to go in regard to correcting the errors of the past.

We have, therefore, a failure to set wage levels by the most conservative measure of national
wages growth. The most needy, those on the NMW, have been disadvantaged. The most
disadvantaged from our examples in Table 1 are the modestly paid minimum wage-dependent
workers now on $992.40 per week: compared to the 66.3% increase in the WPI since January
2001, the increase in their wage rate has been 41.8%. It cannot be said that any of this loss
has been offset by some advantage received by the low paid. The passages from the
successive wage decisions do not convey the real impact of the failure of wage increases to
reflect the increases in the WPI.

As we saw in Chapter 3, the C10 wage rate is a better indicator of the impact of wage
increases on the low paid. Because of money, and not percentage, increases being awarded
until 2010, the C10 rate lost substantial relativity to the WPI. By January 2016, the C10 rate
had had increased by 55.4% compared to an increase of 66.3% in the WPI. Had the C10
followed the WPI it would have been $818.50, $53.60 per week higher than it was in January
2016. As Table 1 has shown, the increases for higher paid classifications were much less
relative to the WPI. Had the C4 classification followed the WPI over the same period, it would
have been $1,054.70 per week, not $918.40, per week, a shortfall of $136.30 per week.

These comparisons raise the question of whether any classification should get any less than
the WPI. On what basis should higher income classifications not get the WPI increases? The
justification cannot be found in any claim that it was done in order to give more to the lowest

paid, because, as we have seen, the lowest paid have fallen behind.

More on the nature and relevance of the Wage Price Index

412,

413.

Our concern with the use of the WPI is not just about the relative numbers. There is a
fundamental point to be made about the nature and design of the WPI. In order to develop this
point it is necessary to say something about awards and the compilation of the WPI. Our
argument is that the WPI understates relevant changes and that minimum wages across all
levels should move by more than the WPI

We need to be clear about the differences between the award classifications and the matters
measured by the WPI. Award classifications are broadly drawn to enable a range of work

within firms and across industries to be performed within a particular classification. Broad-
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banded classification structures were introduced in the early 1990s to replace narrowly defined
work classifications that had too often imposed limitations on enterprise flexibility and the ability
of workers to acquire skills, experience and enhanced promotional opportunities. Under these
modern classifications, work can change without the need to re-classify the worker into another
or a higher classification; i.e. work value increases may occur within a work classification. A
new worker may, for example, do more skilled work than his or her predecessor, yet fall within
the same wage classification. Work classifications are, therefore, not static and can
accommodate change. If it were not so, the FWC would need to constantly review, amend and
extend many work classifications.

The WPI is about something different. It separates the static from the dynamic in work
classifications. The procedure for the compilation of the WPI is set out in paragraph 8 of the
Explanatory Notes of Wage Price Index, Australia December 2014

"Price-determining characteristics of the jobs are fixed to ensure that changes in these

characteristics do not contribute toward index movements. The following are examples of

changes in price-determining characteristics which are not reflected in index movements:
changes in the nature of work performed (e.g. different tasks or
responsibilities)..."

The data used in the WPI is compiled from surveys of employers, with particular employers
reporting over a period of time in respect of relevant aspects of their businesses. This is how it
is explained by the Australian Bureau of Statistics (ABS):

"9.4 Pure price movements are allowed to contribute to the ordinary time price. These
movements will include: those due to inflation; cost of living; enterprise or agency
agreements; award rises; minimum wage rises; individual contracts (both formal and
informal); and salary reviews.

9.5 Elements that are excluded from changes in the ordinary time price are those that
relate to changes in the quality or quantity of work performed. Quality changes within a
job can occur in a number of ways including:

changes in the level of performance of the occupant

changes in the age, grade or level of qualification of the occupant

changes in the duties required to perform the job.
A range of procedures have been developed to quality-adjust the data collected to
ensure only pure price changes are reflected in the indexes.

9.6 Only those jobs that exist in both the current and the previous quarter (i.e. matched
jobs) contribute to the index calculations. Jobs are matched by collecting detailed job
specifications and ensuring job occupants do not deviate from these specifications over
time. When an employee moves out of the sampled job, the WPI will continue to collect
information about the job, rather than the employee." (Wage Price Index: Concepts,
Sources and Methods, cat. no. 6351.0.55.001, Chapter 9)

The WPI seeks to measure changes in the price of labour in jobs that are unchanged between
ABS surveys. Changes in wage levels are recorded, but where there has been a substantial
change in the work of the employee, the position in question is excluded from the survey, as is
the recording of any increase in wages for that employee. This recording exercise has nothing
to do with the scope and extent of work classifications and the particular question of whether
there has been any change in the appropriate work classification. An employee may drop out

of the WPI sample even though he or she would stay within the work classification.
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There is another fundamental point to be taken into account. The price of labour may increase
in the unchanged jobs because of, for example, an increase in the safety net wage for safety
net-dependent workers, an increase in wages as a result of a new collective bargain or
because of individual market-related adjustments. The WPI is, therefore, partly determined by
the FWC; and past wage decisions are reflected in the WPI to some extent. The limited
increases in safety net rates have had a depressive effect on the WPI. The decisions of the
tribunals over the past 15 years to disconnect safety net wage increases from community wage
movements have reduced the utility of the WPI as a guide in setting those wages. If one
wanted to know what was happening in the labour market in order to provide some guide for
the setting of safety net rates, it would be necessary to exclude safety net workers. The WPI,
properly used, should recognise the point that we made earlier in regard to the comparability of
AWOTE. Extracting the part of the WPI index which is the product of safety net decisions
would give a higher figure for those who are not safety net workers.

As a measure of "pure price changes" the WPI is of limited use in wage setting and is certainly
not a measure that should operate as a ceiling, as it has tended to be treated by the FWC.
Rather it should be treated more as a floor, with a margin above it, in the setting of wage
increases. The figures demonstrate that many safety net workers have found themselves very
much below that "pure price" floor. When the WPI is adjusted upwards to take account of the
fact that it covers safety net workers, who have their wages fixed by the FWC, the gap between

safety net rates and the price changes in the rest of the labour market is even greater.

The Melbourne Institute’s calculations of HDI and long-term trends in income distribution

419.

420.

Table 10 shows changes in seasonally adjusted household disposable income per head (HDI)
over the period 2001 to 2016. These figures are drawn from the most recent issue of Poverty
Lines: Australia, a quarterly newsletter published by the Melbourne Institute of Applied
Economic and Social Research (Melbourne Institute) at the University of Melbourne. There is
an arithmetical relationship between each poverty line contained in the newsletter and the
estimated HDI, so that each of the 10 households for which poverty lines are calculated move
in line with the changes in the HDI. The latest HDIs are based on data in National Accounts
(cat. no. 5206.0), September 2015 and Australian Demographic Statistics (cat. no. 3101.0),
June Quarter 2015. HDIs for all quarters since September 1973 are published in Table 2 of the
publication. The next issue, in respect of the December quarter 2015, is due by April 2016.

The 99.7% increase in HDI since January 2001 exceeds other income measures in Table 10. It
is substantially greater than the 87.7% increase in the AWOTE over the same period. Unlike
the AWOTE, which is a pre-tax measure, the HDI measures disposable incomes. As we will
see later, changes to income tax rates have had a significant effect on after-tax incomes. The
extent to which changes in taxation rates and other factors explain the differences between the
AWOTE and HDI measures is unclear; for example, compositional changes in the population
might have some effect on the HDI comparisons over time. We will return to changes in
disposable incomes when discussing poverty levels and ABS data on disposable household

income and its measure of median equivalised disposable household income.
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An overview of wages and family support 1973 to 2016

421.

422,

423.

In Table 11 we compare HDI changes with the changes in the disposable incomes of two
households, the single worker and the couple with two children, with reference to August
1973, January 2001 and January 2016. The wage rates used are the lowest minimum wage
applicable at each time. The table enables a comparison of the kind of outcomes in the first
28 years and the last 15 years covered by the Melbourne Institute’s research.

Table 11 demonstrates that the family's position relative to the HDI has deteriorated since
2001, as has its position relative to the poverty lines calculated from them. The deterioration
is even greater in the case of safety net workers employed in higher work classifications.
Over the first period of 28 years there was a marked increase in the disposable incomes of the
family relative to the HDI. Since 2001 the family has lagged behind this community wide
measure.

Table 11
Disposable incomes of safety net workers and families relative to Australian Household
Disposable Income per head
1973- 2016
$ per week, unless otherwise indicated)

sngleerier | RSN | oo
equivalent) (NMW or Income
equivalent) (Per head)
August 1973 54.00 58.50 53.07
January 2001 346.38 503.37 415.63
January 2016 593.75 980.78 830.16
Ratio 2001-1973 6.41:1 8.60:1 7.88:1
Ratio 2016-1973 11.0:1 16.8:1 15.6:1
Ratio 2016-2001 1.7:1 1.9:1 2.0:1

The 1973 figures are extracted from Table 3.14 of the First Main Report of the Commission of Inquiry into Poverty,
April 1974. The minimum wage used by the Poverty Commission was $60.00 per week and was fixed by reference to
the different male rates that applied throughout Australia. The equal pay decisions had not been implemented at that
time.

Household Disposable Income figures are from calculations by the Melbourne Institute. The earliest calculation is for
the September Quarter 1973. The most recent calculation is for September 2015 in Poverty Lines Australia,
September Quarter 2015. That figure has been used for January 2016.

The disposable income figures for January 2001 and January 2016 are taken from Tables 15 and 19, below. Rental
assistance, which was available in 2001 and 2016 for the family, is not included. Rental assistance was not paid in
1973.

The change which is reflected by the position of low income households relative to each other
and to the HDIs was the result of policy decisions to change the respective contributions made
by the wage packet and the public purse to the support of families. The change came out of a
widespread concern in the late 1960s and early 1970s for low income families who were living
in poverty. The substantial increase in family support occurred prior to 2001. Families
received more than the increase in HDI over these years and single workers received less
than the increase in the HDI. An economic argument can be made for this change in relative

proportions: shifting part of the cost of family support to the taxpayer means that wage
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increases can be less than they would otherwise be; but it is a change that comes at a cost to
the public purse. Although the single worker may be relatively worse off, the reduction in his
or her wage is not necessarily unfair because it involves the removal of part of the single
worker’s “overcompensation” when wages are set to take account of the needs of workers
with family responsibilities.

The changes between 1973 and 2001 are in sharp contrast to the changes between 2001 and
2016. Since 2001 families have had significantly smaller increases than those in the HDI and
have reduced the progress made by families prior to that time. The change in the position of
the single worker relative to the HDI has been dramatic. The difference between outcomes for
the two households reflects the increase in family payments over this period. Even with very
substantial increases in family payments, families fell behind the community average, as
measured by the HDI. The underlying reason was the decline in the wage packet. While the
relative decline in the single worker’s position through to 2001 might be welcomed on the
basis that family circumstances were more effectively targeted, the change in the position of
the single worker from that date is a matter of great concern. Since about the turn of the
century the decline in wages relative to community income levels, as measured by the HDI,
has prejudiced those who do not have the power to bargain for higher wage rates, whether

they have family responsibilities or not.

The impact of changing Terms of Trade on average and minimum wages

425,

426.

Since the June 2012 decision the FWC discussed changes in real net national disposable
income (RNNDI) and its connection to the changes in community wage rates and disposable
incomes over the past decade or more. This period has seen the major impact that the
changing Terms of Trade have had on Australian incomes. In the following paragraphs we
discuss the relationship between average wages and minimum wage rates.

In its June 2015 decision the FWC referred to the recent fall in aggregate wages growth:

"[22] Each measure of wages reflects a continuing fall in aggregate wages growth over
the past year, to historically low levels. This is contributing to the process of adjusting to
the downturn in the terms of trade, as real net national disposable income (RNNDI) has
increased by less than GDP from the second half of 2011.

[23] The very sharp rise in Australia’s terms of trade from 2007 to 2011, followed by an
almost equally large fall since then, has had substantial implications for the Australian
economy and for wage earners. It has caused a disturbance in several economic
relationships that are normally quite settled.

[24] One of these is the relationship between the growth in GDP and the growth in
RNNDI. It is RNNDI that best captures the income that is available to distribute to labour
and capital. As it grew faster than GDP, from 2007 until 2011, average wage growth
accelerated as wage earners gained some of the benefits that came from the increase in
the value (as distinct from the volume) of the products that Australia exports. The profit
share of national income rose a little, but labour still gained some of the greater income.
Prior to the acceleration of RNNDI, the measures of average wages (average weekly
ordinary time earnings (AWOTE) and average weekly earnings (AWE)), the Wage Price
Index (WPI) and the NMW had all risen at about the same rate. Between 2007 and 2011,
as RNNDI rose rapidly, the average wage measures rose substantially faster than did the
WPI, the NMW and modern award minimum wages. The gains to labour came in the
form of higher utilisation of the labour force and a growth in higher paying jobs, with little
of it flowing to the award-reliant workforce. One effect of the growth in nominal average
wages was a growth in nominal unit labour costs (although not in real unit labour costs).
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These high nominal unit labour costs have made it harder for Australian firms outside the
resources sector (which was receiving the high prices) to compete internationally.

[25] The subsequent fall in the terms of trade has reversed the relationship between
GDP and RNNDI: while GDP has continued to rise, albeit at a somewhat slower pace,
RNNDI has grown much more slowly. As mentioned earlier, RNNDI has increased at a
slower rate than GDP from the second half of 2011. Between December 2012 and
December 2014, GDP grew by 4.7 per cent while RNNDI grew by 2 per cent.
[26] The economy is now in a position where it must absorb the consequences of the
slow growth of RNNDI, including the consequences for wages growth." (Emphasis
added)
These passages would suggest that the underlying unfairness that we have pointed to (and
have done so in the past) is the product of some short term disruption caused by a short term
change in the Terms of Trade.
There are a number of points to be made about these paragraphs on the basis of the
information in Table 10. First, the NMW had lagged AWOTE even before 2007. In January
2006, a relevant date for judging the decisions of the Australian Industrial Relations
Commission (AIRC), which had just lost its wage-setting powers, the growth in the NMW was
20.9% and compared to 27.0% for AWOTE. The position of higher-paid award-dependent
workers was worse. Second, the WPI had lagged by a considerable margin, which suggested,
as we argue above, that the calculation of the WPI does not fully reflect increasing wage costs.
Third, the NMW and award wages, which lagged behind the increases in AWOTE did so by
reason of decisions by the Australian Fair Pay Commission (AFPC), from its first decision at the
end of 2006 to its last decision in 2009 (to impose a wage freeze), and the FWC from 2010.
The FWC has had a specific statutory obligation to take into account relative living standards,
which, we argue, would include average wage levels.
The fourth point about these paragraphs is that, while the FWC points to the impact of these
changes on wages growth, it leaves aside the question of how this should impact on the NMW
and award rates. The issue is whether safety net dependent workers, who missed out during
the boom years when average wages outstripped minimum wage rates, will be protected when
increases in average wages fall away. Fairness requires that, having been deprived of wage
increases reflecting community wage movements, safety net increases should not now be
determined by the expected declines in average wages. Consistency requires that, in these

changed circumstances, minimum wage rates increase at a greater rate than average wages.

DIVERGING STATE AND FEDERAL WAGE SETTING DECISIONS

While the AFPC was the primary wage setting tribunal in Australia over the period 2006 to
2009, State industrial tribunals had coverage of up to one third of safety net-dependent
workers. Workers outside the Federal jurisdiction were covered by State awards made by
employment tribunals in States other than Victoria (which had already referred most of its
employment-regulating powers to the Commonwealth). The decisions of the AFPC in those

years saw a departure from the earlier high degree of consistency in the wage rates set in the
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various jurisdictions. That consistency dates back to the early 1990s when all industrial
tribunals cooperated to introduce nationally consistent classification structures and wage rates.
It involved the establishment of pay relativities between the various classifications in each
award, and the use of the tradesperson’s C10 rate, or its equivalent, as the key reference point
for establishing consistency between awards. The compression of relativities as a result of the
awarding of money amounts, and not percentages, has been significant, compounded federally
by the AFPC awarding lower increases to higher paid workers.

State industrial tribunals have had a limited role in wage setting since the Commonwealth
began to exercise its powers under the corporations power in 2006. New South Wales,
Queensland, South Australia and Tasmania have now transferred the great bulk of their
employment powers to the Commonwealth (as Victoria did in 1997). Western Australia, which
has not transferred powers as the other States have done, retains a broader State system,
albeit without coverage of corporations because they are covered by the Commonwealth
legislation. Following legislative changes in New South Wales in 2011 the NMW was adopted
and State Wage cases were discontinued. In late 2010 the Tasmanian Industrial Commission
adopted the NMW, thereby eliminating the earlier margin between the Tasmanian and Federal
rates. Because of its reference of powers, Victoria has always been covered by the
FMW/NMW since it was introduced in 1997.

Australia still set a State minimum wage.

Western Australia, Queensland and South
Because of the breadth of the referrals by
Queensland and South Australia, the State minimum wages in those States are of very limited
operation, with their operation now being limited to the public sector.

The differences between State and Federal tribunals are illustrated in Table 12, which
compares the FMW/NMW and its State equivalents in each January from 2009 to 2015.

Table 12
Comparison of FMW/NMW and relevant State rates
January 2009-January 2016
(% per week)

2009

2010

2011

2012

2013

2014

2015

2016

FINMW

543.78

543.78

569.90

589.30

606.40

622.20

640.90

656.90

NSW

552.70

568.20

569.90

Qld.

552.00

568.20

588.20

610.20

630.70

646.50

668.80

688.00

W. Aust.

557.40

569.70

587.20

607.10

627.70

645.20

665.90

679.90

S. Aust.

546.65

560.65

580.30

600.00

617.40

633.50

652.50

668.80

Tas.

546.10

558.10

569.90

589.30

606.00

622.20

640.90

433.

The differences between Federal and State rates in January 2009 mostly reflect the decisions
of the various tribunals in the first three years of the Work Choices legislation. In January 2010,
which followed the AFPC wage freeze and before the FWC's first wage decision under the Fair
Work Act 2009, the unweighted average of the lowest adult minimum rate in each of the States
other than Victoria was $564.97 per week, $21.19 per week more than the NMW. In 2011, the

minimum award rate in NSW was $592.30, but the NMW was adopted for award free
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employees. That general rate no longer operates. In January 2016 the average of the three
States which set their own rates was $678.90 per week, $22.00 per week more than the NMW.
The difference remains a considerable amount in the budget of low income workers and their
families. Most of the difference is attributable to AFPC's wage freeze in 2009 and the refusal of

other tribunals to follow it.

THE REGULATION OF COMMONWEALTH EMPLOYMENT

The trend in national safety net wage rates since 2001 may also be compared to the outcomes
of decisions of the Commonwealth Remuneration Tribunal (the Tribunal) and the
Commonwealth’s own employment practices. The Tribunal sets rates of pay and various other
entittements for a wide range of public officeholders (including members of the FWC),
Parliamentary office holders (including Ministers) judicial and related officers and the holders of
Principal Executive Offices (PEOs). The Tribunal determines general pay increases and pay
increases in particular cases; e.g. for positions where there have been significant work value
changes. The general increases awarded by the Tribunal are reflected in the PEO rates set out
in Table 13. The Commonwealth has the ability to employ PEO employees within a total
remuneration band, which in the case of the Band 4 PEO is now in the range $326,170 to
$598,400.

Table 13 sets out adjustments to two of the four PEO bands set by the Tribunal and the level of
payments made to members of the Senior Executive Service (SES). The Band 4 PEO rate was
increased by 67.7% between 2001 and 2014. The Tribunal decided that there would be no
general increase in 2014 (see Statement, 12 May 2014) and it was not until January 2016 that
a further increase came into operation (see Statement, 9 December 2015).

We have included the SES data in Table 13 because it provides a guide as to how the
Commonwealth treats its own senior officers. SES salaries are not set by the Tribunal, but by
governmental processes. The SES figures for January of each year are the figures published
for the previous year. The figures for 2015 are not yet available, which means that we are
unable to insert figures for January 2016.

Table 13 also includes AWOTE for the public sector, which includes more than the
Commonwealth’s agencies. The public sector AWOTE rose from $887.40 in November 2000
to $1,616.30 in November 2015, an increase of 82.1%. The increase in the public sector
AWOTE over the year to November 2015 was 2.9%. This public sector increase over the past
15 years is 5.6 percentage points less than the combined public and private sector AWOTE
that we use in Table 10.

Members of the FWC are covered by determinations of the Remuneration Tribunal. There has
been a change from the previous arrangements where legislation provided a salary link
between the FWC's predecessor, the AIRC, and judicial salaries. In 2001 the salaries of
Deputy Presidents were set by legislation at 95% of the salary of a Federal Court judge, and
Commissioners at 70% of a Deputy President's salary. The salaries of Deputy Presidents have

risen from $202,255 to $337,380 per year (base salary) and the salaries of Commissioners
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have risen from $141,578 to $266,870 per year (base salary); Tribunal Determinations 2000/13
and 2015/21. These increases are 66.8% and 88.5%, respectively, and, on average, are not
outside the range of increases that have been awarded in the senior echelons of the public
sector. They are, however, substantially greater than the increases in the safety net rates,

especially with the more skilled wage rates, set by the FWC and its predecessors.

Table 13
Remuneration of Commonwealth officers and public sector employees
2000-2016
($ per annum)
Principal Principal
Executive Executive AWOTE
Office Office SES Band 1 | SES Band 2 |SES Band 3 Public
Band A Band D (Median) (Median) (Median) sector
Reference Reference
salary salary
2001 92000 209900 132287 160882 194309 887.40
2002 95600 218100 135541 166041 202884 925.60
2003 98800 225300 139948 171672 210725 960.50
2004 102760 234320 154097 187959 229147 1004.70
2005 106770 243460 164981 203410 250607 1046.10
2006 111150 253450 170416 210861 260983 1097.30
2007 113930 259790 177857 220691 276446 1142.60
2008 127060 289700 185606 233526 293404 1177.10
2009 132530 302160 196880 248133 315007 1228.30
2010 136500 311230 202589 255328 324142 1303.50
2011 142100 324000 209274 263754 334838 1371.30
2012 146380 333720 216936 272316 343532 1428.10
2013 150780 343740 228312 285608 362950 1488.00
2014 154399 351990 235706 294968 379486 1537.90
2015 154399 351990 238223 299720 389011 1570.50
2016 157487 359030 1616.30
% increase 71.2% 71.0% >80.0% >86.3% >100.0% 82.1%

439.

The figures are at January of each year. The figures for Principal Executive Officer holders are for the prescribed
“reference salary” in the two bands and are taken from determinations and decisions of the Tribunal, supplemented
by ACCER calculations. The reference salary was a figure within the salary bands set by the Tribunal. In 2013 the
Tribunal omitted reference to the reference salary and the figures used in the table are calculated by applying the
2.4% and 2.0% increases awarded in 2014 and December 2015, respectively.

The public sector AWOTE entries are trend figures taken from Average Weekly Earnings, Australia, November
2015, cat. no. 6302.0 (A84994886L), and earlier publications in this series. The ABS figures are for November in
each of the years preceding the entries in the table.

SES figures are for total remuneration, but do not include performance pay. Total remuneration includes base

salary plus superannuation; motor vehicles; and other benefits (including Fringe Benefits Tax where applicable).
The SES figures for 2001 to 2009 are taken from decisions of the Remuneration Tribunal. Subsequent figures are
from, or calculated from, successive Remuneration Reports by the Australian Public Service Commission, the most

recent being the Remuneration Report for 2014, published in 2015.

The general level of increases reflected in the PEO rates, SES agreements and the public
sector AWOTE contrast markedly with safety net rates. The public sector AWOTE increased
by 82.1% while, for example, the trade-qualified rate increased by 55.4% over the same period.
The contrast is even starker in, for example, classifications that now pay a modest wage of

$992.40 per week, much less than the public sector average ordinary time wage of $1,616.30
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per week. In those classifications the increase since 2001 was 41.8%, about half of the public
sector increases of 82.1%.

These figures highlight a major inconsistency between the outcomes for the well-paid part of
the public sector and low paid workers. We are not dealing with just a few rates that are out of
alignment, but with a systemic failure. It is important for there to be broad consistency between
what the Commonwealth does in respect of its own employees, including how its employees
and public officeholders are treated by the Tribunal, and the position it takes in respect of
wages for low paid workers. Over the years the Commonwealth (under successive
Governments) has stood mute on this matter while the wage system became increasingly less
equal and more unfair.

Our complaint is not with the outcomes of the Tribunal's decisions, but with the fact that safety
net workers have been treated inequitably. We submit that they are entitled to the same kind of
outcomes. We ask, rhetorically, why is it that public sector workers and the most senior

members of government can have such better and sustained outcomes?

RISING INEQUALITY: ASSESSING ECONOMIC RESTRUCTURING

In this section we concentrate on the view that rising inequality has been caused by economic
restructuring and, in particular, the increasing skill levels of the labour force. This is not an
either/or issue, but one which requires an assessment of the relative impact of labour force
changes and minimum wage decisions on wage incomes. In section E of this chapter we
consider the FWC's discussion in the June 2014 decision of earnings inequality.

It has been apparent for some time that there has been growing inequality across the labour
market and increasing disconnection between going rates in the labour market and the safety
net rates prescribed by the NMW and awards. For some time the tribunals have not been
obviously concerned about these trends, apparently treating them as a generally benign
development. In 2012 the FWC twice claimed that:

“...over the past decade, average earnings have risen faster than individual rates of pay,
caused by the workforce moving into higher paid jobs over time. As a consequence,
those reliant on award rates of pay have fallen behind the average earnings of workers
and, in this sense, have not retained their relative standard of pay.” (June 2012 decision,
paragraphs 15 and 183, emphasis added)

The FWC was attributing the growing gap to the movement to higher paid jobs, with the
implication that rising inequality was beyond its control. In its 2013 decision the FWC raised its
concern about the future consequences of this development:

“We are conscious that there is a broad shift in the economy toward higher-skilled jobs
and that this is affecting measures of average and even median earnings. Even the WPI
will be affected if the pay rates of the higher skilled are rising more rapidly as a result of
the increased relative demand. For this reason, we would not expect award rates,
especially for the lower-skilled jobs, to rise as fast as the average. Nonetheless, the
average or “typical” wage influences typical living standards and norms about how the
households of employees live. In this way it is relevant to our task of considering relative
living standards. It remains one of a number of considerations that we must take into
account.
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If not addressed, increasing earnings inequality and the persistent decline of modern
award minimum wages relative to wage increases generally may have broader
implications, both for our economy and for the maintenance of social cohesion.” (June
2013 decision, paragraphs 424-5, emphasis added)

These paragraphs in the 2013 decision suggest that the growing proportion of higher skilled
jobs was the cause of the growing separation of award wages and average wages across the
workforce. It was consistent with the 2012 view, but this time the change was seen as possibly
having implications for social cohesion in the future. The FWC said that the changes “may” be
a threat to social cohesion. To the FWC’s concerns about social cohesion, we might add social
exclusion and poverty, which are present, not merely potential.

In its June 2014 decision, the FWC appeared to qualify its earlier emphasis on changes in the
skills mix:

"The Australian Government highlighted the impact of the trend towards higher-paid,
higher-skilled jobs on earning inequality. If the economy has a changing structure of jobs
towards the higher skilled, as the Australian economy has had, we would not expect
minimum rates of pay to keep pace fully with average earnings. Nonetheless, the
evidence is clear that even the lowest award rates have barely kept pace with growth in
rates of pay more generally (as measured by the WPI). Higher award rates have fallen
well behind growth in the WPI over the decade. While the lower award rates have had
small increases in their real purchasing power, all award rates have fallen substantially,
relative to measures of average or median earnings. We conclude that earnings from
jobs paid at the award rate are contributing less to the maintenance of relative living
standards than they have in the past decade." (Annual Wage Review 2013-14, Decision,
(June 2014 decision), paragraph 345, footnote omitted.)

The FWC did not consider the question of the changing skills mix in its 2015 decision.
Although this issue has disappeared from the FWC's analysis of the reasons for the
divergence, it remains an important issue for wages policy. We expect that part of the reason
for the FWC's changes was the material set out below, which was put by ACCER in its 2014
and 2015 submissions. We repeat that part of the submissions because it is important to
understand the changes that are taking place in the Australian workforce and their impact on
national inequality.

What is the factual basis for the claim that the changing workforce composition has been the
cause of growing inequality? To work our way through this issue we need find the evidence
that was before the FWC in regard to these matters. The only relevant reference for the basis
of the FWC’s conclusion in its 2013 decision is the following:

“[391] In reflecting on the rise in inequality of earnings, the Australian Government drew
attention to the fact that it can have a number of causes and particularly noted the
“significant shift towards higher skilled occupations and rising skill levels in the workforce
over recent decades, reflecting stronger demand for higher skilled workers.

[392] The NMW and modern award minimum rates are rates of pay for the job. In an
economy with a changing structure of jobs, including towards the higher skilled, we
would not expect minimum rates of pay to rise as fast as average earnings. Nonetheless,
the evidence is clear that even the lowest award rates have barely kept pace with growth
in rates of pay for the job more generally (as measured by the WPI). Higher award rates
have fallen well behind growth in the WPI over the decade. While the lower award rates
have had small increases in their real purchasing power, all award rates have fallen
substantially relative to measures of average or median earnings. The changing structure
of earnings has meant that earnings from jobs paid at the award rate are contributing
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less to the maintenance of relative living standards than they have in the past decade.”
(June 2013 decision, footnote in paragraph 391 omitted, emphasis added)

The last sentence is consistent with the claim in the June 2012 decision that the changing
structure of jobs had caused average earnings to rise faster than minimum wage rates.

The footnote in paragraph 391 of the 2013 decision is to paragraph 287 of the Australian
Government’'s March 2013 submission, which was written in the context of material on

increased earnings inequality and the reasons for it. The submission read:

“Also, movements in earnings over time can be affected by both changes in wages and
compositional changes, such as changes in hours worked and changes in employee’s
skill mix. As discussed in Chapter 3, there has been a significant shift towards higher
skilled occupations and rising skill levels in the workforce over recent decades, reflecting
stronger demand for higher skilled workers. This is likely to have contributed to this
increase in earnings inequality.” (Emphasis added)

The only part of Chapter 3 of the Australian Government submission that is relevant to this
matter is Chapter 3.7, entitled “Labour market conditions by skill level”, which referred to ABS

data on the changing skill levels of the Australian workforce. A footnote states:

“The Australian Bureau of Statistics classifies occupations according to five skill levels
commensurate with a qualification(s) as follows: Skill level 1: Bachelor degree or higher
qualification; Skill level 2: Advanced Diploma or Diploma; Skill level 3: Certificate 1V or IlI
(the Certificate Ill requirement for this skill level includes at least two years on-the-job
training); Skill level 4: Certificate 1l or Ill; and Skill level 5: Certificate | or secondary
education. In some cases relevant work experience may be a substitute for formal
qualifications, or relevant work experience and/or on-the-job training may be required in
addition to formal qualifications.”

452. Leaving aside for the moment a table setting out the ABS findings in relation to skill level

changes, covering changes over the previous year and the previous decade, the following is

the only reference to compositional changes in the Australian Government submission:

“[141] Low skilled workers are more likely to be on the minimum wage or award-reliant
than higher skilled workers, making an examination of labour market developments by
skill level important and relevant.

[142] In a continuation of the ongoing structural shift toward a more highly skilled and
service based economy, employment growth has been driven by more highly skilled
occupations, demonstrating the increasing importance of attaining educational
qualifications. This structural change in demand for skills might have contributed to the
increase in earnings inequality as shown in Chapter 6.

[143] Indeed, over the 10 years to February 2013, employment growth has been
dominated by the higher skill levels, with skill levels 1, 2 and 3 accounting for 65.9 per
cent of employment growth. Skill level 4 also recorded strong growth and accounted for
28.4 per cent of total employment growth. By contrast, skill level 5 occupations, the
lowest skill occupations, accounted for just 5.7 per cent of total employment growth over
the period.

[144] Over the last decade, the share of employment comprised by skill level 5 has
decreased from 19.9 per cent to 17.3 per cent, whereas the employment share of skill
level 1 occupations has grown from 26.4 percent to 29.3 per cent over the same period.

[145] Over the year to February 2013, the largest increase in employment was in skill
level 4 occupations (growth of 133 200 workers or 4.4 per cent) whereas employment in
skill level 1 and skill level 2 occupations declined slightly over the year (see Table 3.2).
Given the long term trend towards higher skilled occupations, however, this decline is
unlikely to be sustained.” (Footnotes omitted, emphasis added)
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Table 3.2 of the Australian Government’s submission was entitled “Changes in employment by
skill level, one and 10 years to February 2013”. The data source was the ABS’s Labour Force,
Australia, Detailed, Quarterly, (cat. no. 6291.0.55.003), February 2013, and “DEEWR trend
data”.

The Australian Government’s reference to the connection between growing inequality and the
changing skills mix of the Australian workforce was tentative: structural change “might have
contributed to” growing inequality. However, there was no analysis or attempted quantification
by the FWC of this important part of its reasoning. There was no attempt to find out how much
of the change may be the result of positive compositional changes in the workforce and
whether that change might explain and justify the growing disconnection of award and going

rates and, consequently, increasing inequality.

Quantifying the increase in skill levels
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In the following paragraphs of this section we have attempted to find out how much
compositional change has taken place and how much it explains the growing inequality.
Whether any compositional change justifies increasing inequality is taken up later.

Table 14 uses the data presented by the Australian Government regarding the number of
employees in each of the five skill levels in 2003 and 2013. The table sets out the
compositional mix in each of those years. More recent data is now available, showing a
continuing increase in the skills mix, but it is not necessary to consider it for present purposes.
In order to give an estimate of the degree of overall change in skill levels it is necessary to
provide an estimate of the respective work values (measuring skills, responsibilities, etc.) of
each of those skill levels. The relativities used in Table 14 are estimations based on the
relativities in Schedule B of the Manufacturing and Associated Industries and Occupations
Award 2010. The classifications in this award and its predecessor awards (the Metal Industry
Award 1984 and the Metal, Engineering and Associated Industries Award 1998) arose out of
the award re-structuring processes of the early 1990s when the AIRC and State tribunals
engaged in a cooperative process to modernise award classifications, provide appropriate
relativities within awards and provide consistency between awards. The Metal Industry Award
was varied to provide for a range of classifications with a specified relativity to the C10, trade-
qualified, rate. The C10 rate was set at 100, with the other classifications set at relativities
around it. The relativities have broken down because of successive wage decisions, but they
still remain in the current award, perhaps because they provide a useful guide for the setting of
wage rates in collective and other agreements. Clause 2.2 of its Schedule B states:

“The percentage wage relativities to C10 in the table in clause B.2.1 reflect the
percentages prescribed in 1990 in Re Metal Industry Award 1984—Part | (MO39 Print
J2043). The minimum wages in this award do not reflect these relativities because some
wage increases since 1990 have been expressed in dollar amounts rather than
percentages and as a result have reduced the relativities.”

When the relativities were first established the C14 rate (which was later adopted as the
FMW/NMW) was set at 78% of the C10 trade-qualified rate. Other relativities for qualification-

SAFETY NET WAGES HAVE FALLEN BEHIND GENERAL WAGE LEVELS AND OTHER KEY INDICATORS 106



based positions included degrees (at a minimum of 180%), diplomas (130%), Certificate V
(115%), Certificate IV (100%) and Certificate | (87.4%).

459. Rather than use the C10 rate as the reference value, Table 14 uses Skill Level 5 as the
reference level with a value of 100, with the other skill levels at higher values to reflect their
increasing work values. The skill values used are in the second column of the table. These
values are approximations for the purpose of estimating the magnitude of the changes in skill
levels over the 10 year period. There is room for debate about the relative values to be given
to the Skill Levels, but it is apparent from Table 14 that the overall impact of a change in them
is likely to be small.

460. Table 14 shows a 1.5% increase in average skill levels over the period February 2003 to
February 2013. It was quite small compared to the increases in average incomes to which we
referred earlier. To put this in context, over the period January 2003 to January 2013 the
increase in AWOTE was 57.9%, while the NMW increased by 40.6% and the C10 wage rate
increased by 34.4% (see Table 1 in Chapter 3 and Table 10 in this chapter).

461. Table 14 demonstrates that increasing skill levels over the decade were not a substantial cause
of growing inequality between safety net workers and the rest of the workforce. The change in
skill levels cannot explain or justify the decrease in safety net wages for the higher-paid safety
net classifications. Along with the good news of an increase in the skill mix of Australian
workers we have the more skilled safety net-dependent workers at a greater disadvantage
relative to community incomes.

Table 14
Estimated Changes in Skill Levels
February 2003 to February 2013

Skill Workforce | Proportion | Workforce | Proportion | Skill value | Skill value
Skill Level | value of 2003 in 2013 in of levels of levels
levels ,000s skill levels ,000s skill levels 2003 2013
2003 2013
1 210 2,492.7 26.4% 3,399.6 29.3% 5,544 6,153
2 150 999.0 10.6% 1,299.8 11.2% 1,590 1,590
3 130 1,549.7 16.4% 1,745.6 15.1% 2,132 1,963
4 115 2,534.3 26.8% 3,139.8 27.0% 3,082 3,105
5 100 1,883.6 19.9% 2,004.0 17.3% 1,990 1,730
Total 9,459.3 11,588.8 14,338 14,541
Average
value
of skill 143.3 145.4
levels

462. The primary cause of growing inequality has not been compositional change in the work force,
but the minimum wage decisions of successive tribunals.

Productivity and skill levels

463. Finally, a comment on productivity and work value in and between skill levels. The productivity

and work value of workers will increase as they move from one skill level to a higher one, but
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productivity also grows within the various skill levels, just as it does within award classifications.
Over the 10 years from December 2002 to December 2012 labour productivity, as measured by
GDP per hour worked, increased by 14.0% (see Table 7 in Chapter 4), compared to our
estimated increase of 1.5% resulting from increased skills over a similar period. National
productivity growth primarily occurs within skill levels and the movement between skill levels is
a relatively small component of productivity growth. Despite this, safety net rates have not
been adjusted to reward workers for productivity increases, as we explained in the previous

chapter.

RISING INEQUALITY: THE IMPACT OF MINIMUM WAGE DECISIONS

The review in the previous section concerned the claim in the FWC's decision of 2012 that
"over the past decade, average earnings have risen faster than individual rates of pay, caused
by the workforce moving into higher paid jobs over time" and similar views in the 2013 decision.
In a significant development, the FWC acknowledged in its June 2014 decision that wage
review decisions had contributed to increasing wage earnings inequality. It accepted that there
was “some direct contribution from annual wage review decisions to rising inequality of
earnings”, but claimed that the decisions “were made taking into account many factors other
than their impact on the inequality of earnings”. The relevant passages in the June 2014
decision were introduced by data on growing earnings inequality:

“[343] No party disputed the fact that the distribution of earnings has become more
unequal in Australia over recent decades. The Australian Government provided a table
that showed that “between 2002 and 2012, earnings in the 10th and 25th percentile grew
by 12.6 per cent and 14.8 per cent respectively, compared to growth rates of 22.3 per
cent and 28.0 per cent for the 75th and 90th percentiles. These changes have resulted in
an increase in earnings inequality over time.” No data were available to consider any
changes since 2012.

[344] A number of arguments were put to us about the reasons for the continuing rise in
inequality of earnings. These included an increased premium on higher skills; the strong
demand from, and high pay in, the resources sector; and a change in the structure of
jobs towards the more highly paid. These are, in turn, driven, at least in part, by both
technological change and the greater integration of the world economy. ... The number
of adults who are employed at or near NMW rates is probably not large enough for there
to be a strong and direct link between rises in the NMW and lower award rates that are
below average and relatively slow growth in the earnings of the lower deciles of the
earnings distribution. But the concentration of award-reliant employees in the lower
deciles of the earnings distribution, the relatively slow rate of increase in the value of
awards, and the influence of award rate changes on nearby bargained rates all point
towards some direct contribution from annual wage review decisions to rising inequality
of earnings. This is not to imply that the annual wage review decisions were
inappropriate, they were made taking into account many factors other than their impact
on the inequality of earnings.

[345] The Australian Government highlighted the impact of the trend towards higher-paid,
higher-skilled jobs on earning inequality. If the economy has a changing structure of jobs
towards the higher skilled, as the Australian economy has had, we would not expect
minimum rates of pay to keep pace fully with average earnings. Nonetheless, the
evidence is clear that even the lowest award rates have barely kept pace with growth in
rates of pay more generally (as measured by the WPI). Higher award rates have fallen
well behind growth in the WPI over the decade. While the lower award rates have had

SAFETY NET WAGES HAVE FALLEN BEHIND GENERAL WAGE LEVELS AND OTHER KEY INDICATORS 108



466.

467.

small increases in their real purchasing power, all award rates have fallen substantially,
relative to measures of average or median earnings. We conclude that earnings from
jobs paid at the award rate are contributing less to the maintenance of relative living
standards than they have in the past decade.” (Footnotes omitted, emphasis added.)

Paragraph 345 of the 2014 decision is in similar terms to the paragraph 392 of the 2013
decision which we quoted in section D concerning the changing skills mix of the Australian
workforce. Paragraph 344 of the June 2014 decision provides a reason for the conclusion
regarding inequality: there was “some direct contribution from annual wage review decisions to
rising inequality of earnings”.

The claimed cause for rising inequality in 2013, changes in the skills mix, was not in the 2014
decision. This appears to be implicit acceptance of the analysis in the ACCER submissions on
the skills mix issue. Those submissions established that the primary cause of growing
inequality has not been compositional change in the work force, but the minimum wage
decisions of successive tribunals. The evidence showed why we should reject the view that

increases in skill levels are the major explanation of growing inequality.

The extent of wage inequality

468.

469.

470.

At the end of its conclusions on relative living standards in 2014 the FWC provided a
comprehensive overview of the falling relative living standards of all safety net-dependent
workers:

“[402] The evidence on the changes in the relative living standards of those on award
rates of pay is consistent. Those on the lowest award rates, including the NMW, have
fallen a little relative to rates of pay, as measured by the WPI. The higher award rates
have fallen even further behind on this measure, although at the same rate over the past
three years. All award-reliant workers have fallen behind more when compared to
comprehensive measures of average earnings, such as AWOTE and AWE, as well as
median earnings. They have also fallen behind in the growth in labour productivity, from
which growth in living standards is ultimately derived.” (Paragraph 402)

The FWC has acknowledged that not only have safety net workers fallen behind measures of
community-wide wage increase, but they have even fallen behind the growth in labour
productivity. As we saw in Chapters 3 and 4, because of the average real wage cut in the
wage classifications in which safety net workers are employed, it is likely that very little of the
productivity increases over the period since 2001 has been distributed to safety net workers.

In the FWC's 2015 decision we find a number of references to increasing inequality and more
recent changes in that trend. The commentary in the June 2014 decision about growing
inequality was qualified by a reference in the June 2015 decision to the changes since 2007-08.

"[46] The gradual increase in income inequality over the past two decades appears to
have stabilised or even reversed from at least 2007-08, although income inequality
remains at relatively high levels compared with the past. Annual wage review decisions
have a role to play in ameliorating inequality but this role is limited by the statutory
factors that we have to take into account and by the range of factors impacting on
income inequality."

"[50] Our overall assessment is that the relative living standards of NMW and award-
reliant employees has improved a little over the past year or two. Inequality among all
employees has stabilised. Indicators of unmet need among the low paid, while
substantially higher than for the higher paid, have if anything also improved.”
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Inequality per se is not within the statutory range of considerations that bind the FWC, but it is
relevant to the FWC's obligation to take into account "relative living standards and the needs of
the low paid" under section 284(1) of the Fair Work Act. In order to understand the conclusion
about the changes in the relative living standards of NMW and award-dependent workers over
the "past year or two", it will be necessary to look at factors other than gross wages. We will do
this in the following chapters, in particular at Chapter 8C.

It is significant that the discussion of income inequality does not dwell on the position of safety
net-dependent workers, over which the FWC has some control, and a statutory duty to provide
a fair safety net. Rather, its focus is on a consideration of income inequality across the
workforce, most of which is not dependent on safety net wages. This is apparent from the
following passages:

"[356] While low-paid employees are not necessarily paid minimum award rates, it is
useful to note the broader changes in overall levels of earnings inequality, by reference
to real earnings. Overall levels of earnings inequality have increased over time. Chart 5.3
shows the growth in real weekly earnings by selected percentiles. It shows that real
weekly earnings of full-time workers have become progressively less equal in the past
decade—for each decile, the lower the earnings, the lower the rate of growth in earnings,
reflected in the fanning out of the earnings distribution. While small relative to other
deciles, there has been 15 per cent growth in the real earnings of even the lowest
decile."

"[357] The rising earnings inequality over the past decade was concentrated in the period
up to 2008 and has stabilised or even reversed since that time. As Table 5.5 shows, in
the last three years there is no consistent relationship between the position in the weekly
full-time earnings distribution and the rate of growth of earnings. While the 90th
percentile of the distribution had, by a small margin, the largest rise in each year, the
pattern among the other percentiles varied, and in 2013 and 2014 the increase for the
90th percentile was a little below the increase for the average. At least for this measure,
the longer-term trend of steadily rising inequality has ceased in recent years."

"[380]The ACTU and Australian Government submissions are consistent at least to the
extent that the gradual increase in income inequality over the past two decades appears
to have stabilised or even fallen from at least 2007-08, though at relatively high levels
compared with the past.”

"[411] Real weekly earnings of full-time workers have become progressively less equal in
the past decade. While small relative to other deciles, there has been a 15 per cent
growth in the real earnings of even the lowest decile. The rising earnings inequality over
the past decade was concentrated in the period up to 2008 and there has been no
systematic change since that time. The same is true for the distribution of household
disposable incomes."
Significantly, this commentary avoids the position of safety net-dependent workers. The two
references in these quotes to a "15 per cent growth in the real earnings of even the lowest
decile" were based on the data illustrated in Chart 5.3 of the decision (at paragraph 356 in the
above-quoted extracts. It is now reproduced as Figure 2.
Figure 2 illustrates growing inequality across cohorts of wage earners, by comparing the
changes in real weekly total earnings of five percentile levels (including the median) and mean
average earnings. It focuses on the changes in relative earning of various income groups,

regardless of the basis upon which they are paid. It includes those who are paid only the safety
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net wage and those who are entitled to a higher rate of pay, whether by collective or individual
agreement. It appears from Figure 2 that the growth in wage inequality across the workforce

has been arrested in recent years.

Figure 2
Real weekly total earnings (full-time adult non-managerial employees) by percentile

2004-2014
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The FWC's notes to Chart 5.3 were:
Note: Earnings figures are slightly inflated from May 2006 due to the inclusion of salary sacrificing. The EEH

survey was not conducted in 2005, 2007, 2009, 2011 and 2013. Results for these years have been obtained
through linear interpolation.

Source: ABS, Consumer Price Index, Australia, Mar 2015, Catalogue No. 6401.0; ABS, Employee Earnings and
Hours, Australia, various, Catalogue No. 6306.0.

Most importantly, Figure 2 does not illustrate the position of safety net-dependent workers
relative to these general workforce changes. Figure 2 focuses on aggregates and does not
illustrate how safety net-dependent workers have fared and does not show that their position
has become less equal.

In order to illustrate how safety net-dependent workers have fared over this period we need to
overlay on Figure 2 the real wage changes for safety net-dependent workers. If we did this we
would find that safety net-dependent workers were below the 10" percentile line, which showed
a real increase of almost 15% increase over the 10 years 2004 to 2014.

We know that over the period January 2004 to January 2014 the NMW increased by 38.8%,
compared to a 31.8% increase in the CPI (see Table 1 and Table 3). This represents a 5.3%
increase in real wages for the NMW worker, much less than the almost 15.0% increase
received by the lowest paid percentile over a similar period.

The same kind of calculation (again using Table 1) would put the C10-dependent worker, with a
1.4% real wage increase, even closer to the x axis. The position worsened for higher paid

employees; for example, the worker in the $550 column of Table 1, who was in receipt of a
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modest wage of $787.40 per week in early 2014, had a 31.2% increase over the same period
and, therefore, had a small real wage cut. If this worker and others on higher minimum wage
rates were separately plotted they would be below the x axis. Figure 2 says nothing about the
declining relative position of safety net-dependent workers.
In 2014 safety net-dependent workers were distributed across a number of the percentiles in
Figure 2. At May 2014 the weekly cash earnings at the 10th percentile were $838.00 per week
and weekly cash earnings at 25th percentile were $1,011 per week; see Employee Earnings
and Hours, Australia, May 2014, cat. no. 6306.0, 63060DO008_201405. By reference to Table
1 and Figure 1 (in Chapter 3), we can say that the vast majority of safety net-dependent
workers would have been below the 25th percentile (and within the 1st quartile) and about half
of them would have been below the 10th percentile (and within the 1st decile).
Because all of the safety net-dependent workers had received smaller increases than even the
lowest 10th percentile in Figure 2, their positions would have deteriorated relative to the rest of
the workforce. All of them would have fallen into a lower percentile by the end of the decade.
While their inequality had increased relative to higher income earners, such as those at the
90th percentile, their inequality had increased very substantially relative to other low paid
employees.
This demonstrates that great care should be taken when considering national averages, even
when broken into percentiles, because they hide what is really happening to the living
standards of safety net-dependent workers. The point is that minimum wage dependent
workers and their families are less equal. The concern with aggregates has diverted attention
from the position of safety net dependent workers.
In moving to a community wide discussion of inequality, without an explanation of the
increasing inequality suffered by safety net-dependent workers, the FWC's analysis has
overlooked the impact that minimum wage decisions have had on broader trends in inequality
and, most importantly, the impact that growing inequality has had on the lives and relative living
standards of low paid workers and their families.
The impact that the discussion about general changes in inequality has had on the FWC's
wage setting decision is evident from the following passages in the June 2015 decision:
"[381] The evidence suggests that the forces for rising inequality have been subdued in
the past few years. This reduces the work that needs to be done by the NMW and
modern award minimum rates to protect the relative living standards of the low paid. (This
is repeated at paragraph 412.)
"[417] The requirement to take into account relative living standards and the needs of the
low paid supports an increase in the NMW and modern award minimum wages. Our
overall assessment is that the relative living standards of NMW and award-reliant
employees has improved a little over the past year or two. Inequality among all
employees has stabilised. Indicators of unmet need among the low paid, while
substantially higher than for the higher paid, have, if anything, also improved."
Two points emerge from these paragraphs. First, the improvement in the position of the "the

relative living standards of NMW and award-reliant employees has improved a little over the
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past year or two" was a significant factor in the determination of the quantum of the increases
awarded in the June 2015 decision. Second, the conclusion that the growing inequality across
the workforce had been "subdued" or "stabilised" reduced "the work that needs to be done by
the NMW and modern award minimum rates to protect the relative living standards of the low
paid".

The “subdued” and “stabilised” community-wide trends over the past few years does not mean,
however, that those trends should constrain current safety net wage setting because the
events prior to the last few years have not reversed or made any significant impact on the
increasing levels of inequality and poverty over a longer period of time. The real consideration
should have been the damage done to their relative living standards by earlier increases in
inequality. There was no basis for neglecting those changes.

The dramatic increase in the inequality experienced by safety net-dependent workers, could not
be ignored by reason of changes "little" improvements in their relative living standards over "the
past year or two" prior to the June 2015 decision, viewed against the “subdued” and “stabilised”
community-wide trends over the past few years. Furthermore, the changes in the relationship
between safety net wages generally and community averages has to be subject to the
obligation to provide a safety net of fair wages that takes into account the relative living
standards and needs of the low paid. It is evident that the decision made in the June 2015
decision to apply a 2.5% increase across all groups was underpinned by a short term
assessment of broad changes in safety net wages and general wage levels and the absence of

any consideration relevant to the unmet needs of those on the lowest safety net rates.

The role of “other factors” in the reduction of relative living standards
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In its June 2014 decision the FWC accepted that its decisions had played a role in increasing
the degree of inequality in the workforce. However, it claimed a justification for this change in
living standards:

“[344] ...the concentration of award-reliant employees in the lower deciles of the
earnings distribution, the relatively slow rate of increase in the value of awards, and the
influence of award rate changes on nearby bargained rates all point towards some direct
contribution from annual wage review decisions to rising inequality of earnings. This is
not to imply that the annual wage review decisions were inappropriate, they were made
taking into account many factors other than their impact on the inequality of earnings.”
(June 2014 decision, emphasis added.)
It seems clear from the context in which this passage was written that the FWC was referring to
annual wage reviews over the past decade or more and to decisions by the AIRC and the
AFPC as well as its own.
The last sentence of paragraph 344 claims that the annual wage review decisions had
increased inequality because of many factors other than considerations of earnings inequality.
This means that, but for those other factors, earnings inequality would not have increased as
much as it did. It also means that, but for those other factors, poverty would not have
increased at all, or by as much. Because rising inequality brings falling relative living standards
for the low paid, the passage also means that the wage review decisions reduced the relative

living standards of safety net workers on account of those other factors. Given the social
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consequences of rising inequality, including poverty and social exclusion, the other factors in
the FWC’s decisions must have been economic. This means that the promotion of the social
inclusion objective of the Fair Work Act has been inhibited by economic factors.

The FWC has had ample evidence over the years demonstrating that poverty was increasing
among low paid workers and their families; for example:

“Single-earner families that receive the NMW or a low award rate have had declines in
their equivalent real disposable income, to the point where today a couple with two
children would be in poverty as conventionally measured. Households that rely on
earnings as their principal source of income comprise about one-third of all families
below a 60 per cent median poverty line.” (June 2014 decision, paragraph 399)

What were the "other factors"?
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The FWC's justification for the failure to fully address rising inequality, and, therefore poverty, is
that there were other factors that it had to take into account.

A reading of the FWC’s decisions show that those reasons are not disclosed. There is no
reasoning in the decisions about the FWC’s capacity to address the worst features of inequality
and poverty. These matters have been given no special emphasis or weight in those decisions.
Of course, each decision recites some of the evidence, stresses the need to balance social and
economic factors and provides an assurance that all matters have been taken into account; but
that is insufficient.

An essential part of the balancing process involved in the proper exercise of the FWC’s powers
is a proper analysis of the social and economic facts and the exposure of those matters through
the reasons for decision. Section 577(c) of the Fair Work Act requires the FWC to "perform its
functions and exercise its powers in a manner that ... is open and transparent”. A decision will
not be open and transparent if the reasons for decision do not disclose the factors that have
caused the FWC to make a decision that will increase inequality and poverty. The impact on
poverty is particularly important given the statutory requirement to take into account the needs
of the low paid and the general object of promoting social inclusion.

ACCER has previously relied on judgments of the Full Court of the Federal Court of Australia in
Minister for Immigration and Citizenship v Khadgi [2010] FCAFC 145 and Lafu v Minister for
Immigration and Citizenship [2009] FCAFC 140 in support of its submissions that section
284(1) of the Fair Work Act requires the FWC to engage in what has been described as “an
active intellectual process” in which each of the prescribed matters receives “genuine”
consideration.

Adapting the words in Lafu, ACCER has argued that the FWC must "genuinely have regard to
each and every one of those considerations [in section 284(1)] and must engage actively and
intellectually with each and every one of those considerations by thinking about each of them
and by determining how and to what extent (if at all) each of those criteria might feed into the
deliberative process and the ultimate decision". This requires more than a recitation of
matters put by the parties. It requires a manifest testing of the arguments and material
advanced. It is not a process limited to the FWC’s own internal consideration of the issues, but

a process that must be evident in its written reasons. That has not occurred.
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If these principles were followed the "other factors”, and their weighting in the mix of relevant
factors, would be evident. This does not mean that the tribunal needs to have some
arithmetical measure of the various factors, but it does mean that those who are concerned
with the decisions made know the relevant factors and the way in which those factors
influenced the final decision. If there are factors that the FWC believes should leave some
families in poverty, or constrain its ability to provide families with a decent standard of living, it
should identify and explain them.

Implicit in this is the requirement for the FWC to identify relevant factual matters. We referred
in Chapter 1 to the FWC’s statements in recent wage decisions to the assessment of the needs
of the low paid requiring “an examination of the extent to which low-paid workers are able to
purchase the essentials for a ‘decent standard of living’ and to engage in community life,
assessed in the context of contemporary norms” (June 2015 decision, paragraph 36) and to the
FWC’s view that” those in full-time employment can reasonably expect a standard of living that
exceeds poverty levels” (June 2015 decision, paragraph 383). Both of these tasks involve an
assessment of the relevant evidence about what income is needed to avoid poverty and to
achieve a decent standard of living and the degree of unmet needs.

Each of these extracts from the FWC’s decisions begs an important question. “Which low paid
workers are to be supported so that they can purchase the essentials for a decent standard of
living for themselves and their families?” “Which workers in full time employment can
reasonably expect a standard of living for themselves and their families that exceeds poverty
levels?” These questions have not been addressed.

The discernment that should be evident in wage decisions needs to extend beyond economic
assessments and include the matters that the FWC itself has identified as features of a decent
standard of living: a capacity to participate and relevant :contemporary norms. These are not
addressed in the decisions, yet they are fundamental to the promotion of social inclusion, which
is a principal object of the legislation, and the setting of a safety net of fair wages, which is a
specific requirement of the legislation. Looking at the everyday lives of low paid workers and
their families will not be determinative of the function that has to be exercised by the FWC, but
it is, we submit, an essential part the proper exercise of the FWC'’s jurisdiction.

The evidence and issues concerning, for example, the impact the current levels of poverty are
having on children is missing from the FWC'’s decisions over the past six years. We cannot find
any proffered justification for the failure to provide extra financial support for those in need. If
the FWC was addressing these issues in a transparent way, in accordance with the
requirements of section 577 of the Fair Work Act, and engaging in an active intellectual process
with the relevant matters “receiving active consideration”, as stated in Federal Court decisions,
we would know why families were being left in poverty and we would know why the FWC had

decided on that outcome.
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CHAPTER 6
TAX CUTS AND FAMILY PAYMENTS HAVE NOT MAINTAINED LIVING STANDARDS

A. TAX CUTS DO NOT JUSTIFY REAL WAGE CUTS
501. Some commentaries on the fairness of safety net wage increases have pointed to the improved
after-tax position of lower paid safety net-dependent workers, arguing that the combined effect
of wage increases and tax cuts have increased disposable incomes by more than the increases
in the Consumer Price Index (CPI). Table 15 builds on the information in Table 1 in Chapter 3
about safety net wage rates and the details in Table 10 in Chapter 5 regarding Average Weekly
Ordinary Time Earnings (AWOTE).
Table 15
After-tax changes to safety net wages and AWOTE
2001-2016
($ per week, unless otherwise indicated)
NMW C10 AWOTE
é?gsls 400.40 | 450.00 | 492.20 | 500.00 | 550.00 | 600.00 | 650.00 | 700.00 | 798.80
2001 Net | 346.38 | 378.37 | 406.53 | 412.39 | 446.13 | 480.38 | 514.63 | 548.88 | 616.55
GO0 | 656.90 | 713.80 | 764.90 | 777.80 | 831.30 | 885.50 | 937.00 | 992.40 | 1499.30
2016 Net | 593.75 | 637.99 | 670.69 | 678.96 | 713.19 | 747.88 | 780.85 | 816.29 | 1144.03
$ir']”gr%as‘°;e 256.50 | 263.80 | 272.70 | 277.80 | 281.30 | 285.50 | 287.00 | 292.40 | 700.50
o
/‘:r:”é:ggze 64.1% | 58.6% | 55.4% | 55.6% | 51.1% | 47.6% | 44.2% | 41.8% | 87.7%
$ '?:ﬁgfe 247.37 | 259.62 | 264.16 | 266.57 | 267.06 | 267.50 | 266.22 | 267.41 | 527.48
o
% e | 71.4% | 68.6% | 65.0% | 64.6% | 61.9% | 55.7% | 51.7% | 48.7% | 85.6%
$loss in
Gross
relativeto | 94.65 | 130.85 | 158.96 | 160.70 | 201.05 | 240.70 | 283.05 | 321.50
Gross
AWOTE
$ loss in
Net
relativeto | 49.13 | 64.26 | 83.83 | 86.44 | 114.83 | 143.71 | 174.30 | 202.43
Net
AWOTE
The figures are at January in each year. Calculations are based on 52.18 weeks in a year. The Medicare levy is
included. The Low Income Tax Offset (LITO) is included where relevant. In 2000 the full LITO of $150.00 was paid at
$20,700 and phased out at 4 cents for every dollar, and was zero at $24,450 (at $470 per week). In 2015/16 the full
LITO is $445.00 per year and reduces at 1.5 cents for each dollar above $37,000 and cuts out once a taxpayer’s
assessable income reaches $66,667.
502. We argue in this chapter that although changes in taxation rates since 2001 have had a major

impact on disposable incomes, they cannot justify real wage cuts or the discounting of wage
increases. It will be readily evident that the net position of lower income earners has improved

more than the higher-paid safety net workers in Table 15. However, that picture needs to be
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considered more closely, particularly in relation to the AWOTE worker, who represents "middle
Australia" in wage-earning terms.

In ACCER's submissions to the Annual Wage Review 2014-15 similar calculations were made
in the same form as Table 15; see Working Australia, 2015: wages, families and poverty, Table
15. A comparison between those figures and Table 15, above, shows the impact of wage and
tax increases over the year to January 2016. Over that time the C10 wage rate, for example,
has increased by $18.70 per week, but the net wage has only increased by $11.97 per week.
The C10 worker's net wage as a percentage of the gross wage has fallen from 88.3% to 87.7%
over the past year.

Over the 15 years to January 2016 AWOTE increased by 87.7%, up from 84.8% a year earlier.
The AWOTE worker's net wage has risen by 85.6%, slightly less than the gross increase. He
or she is now paying a higher proportion of his or her income in tax compared to 2001, with the
net falling from 77.2% to 76.3% of the gross. If the AWOTE worker paid the same percentage
of income tax in January 2016 as he or she did in January 2001, the net income in January
2016 would have been $1,157.46, not $1,144.03 per week. The income tax changes over the
past 15 years have left this worker in the middle of middle Australia with a tax increase of
$13.43 per week. As we will see later in this chapter, the position of the AWOTE-dependent
family with children is quite different.

There are, of course, many low paid workers who are covered by collective agreements and
who have received similar increases to the general community wage increases. Situations will
vary, but for those who have been able to bargain for the general outcome, as reflected in
AWOTE, the decade has seen a significant improvement in their position, absolutely and
relative to those in similar jobs but who are only paid safety net rates. The Australian Council
of Trade Union’s website states that workers who “are under a union collective agreement earn
on average $100 a week more than other employees”; see

http://www.australianunions.org.au/why_join

Changes in taxation rates

506.

507.

One way of comparing the impact of taxation changes on various income groups over time is to
see how the proportion of tax paid at various points in time has changed. In order to do this it is
necessary to use some measure by which the income has increased over the relevant period.
An appropriate measure for considering tax changes over the 2001 to 2016 period is AWOTE.

Table 16 shows what has happened to after-tax incomes for various wage groups receiving a
wage increase of 87.7% since 2001, i.e. for workers who have moved in line with the changes
in average ordinary time wages. Otherwise, Table 16 is compiled on the same basis as Table
15. The dollar value of the changes has been calculated for each income group by multiplying
the January 2001 after-tax figure by 185.6%, which is the net AWOTE increase in Table 15,
and finding the difference between that sum and the after-tax sum in January 2016. Clearly,
the position of those whose gross wages have moved by more or less than 87.7% will have

different outcomes.
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Table 16
Net income of groups receiving wage increases of 87.7%
January 2001 - January 2016
($ per week, unless otherwise indicated)

Gzrooosls 400.00 | 450.00 | 500.00 | 600.00 | 800.00 |1200.00 | 1600.00 | 2000.00 | 2400.00
2001 Net | 346.12 | 378.37 | 412.39 | 480.38 | 617.38 | 859.86 | 1063.94 | 1271.86 | 1477.86

érools6s 750.80 | 844.65 | 938.50 | 1126.20 | 1501.60 | 2252.40 | 3003.20 | 3754.00 | 4504.80
2016 Net | 661.68 | 721.74 | 781.80 | 901.93 | 1145.54 | 1604.95 | 2062.94 | 2490.49 | 2873.39
Net % of

Gross 86.5% | 84.1% | 82.5% | 80.1% | 77.2% | 71.7% | 66.5% | 63.6% 61.6%
2001
Net % of
Gross 88.1% | 85.4% | 83.3% | 80.1% | 76.3% | 71.3% | 68.7% | 66.3% 63.8%
2016
% increase

91.2% | 90.7% | 89.6% | 87.8% | 855% | 86.7% | 93.9% | 95.8% 94.4%

in Net
zgéglnr‘ztt:t 649.44 | 710.35 | 774.26 | 902.09 |1159.24 | 1614.97 | 1997.13 | 2387.54 | 2774.96
ﬁ;’j'gfg +12.24 | +11.39 | +7.54 | -0.16 | -13.70 | -10.02 | +65.81 |+102.95| +98.43

Table 16 shows how the taxation changes have had very different outcomes, in percentage and
dollar terms, across the wage (and non-wage) groups. The tax increases for middle income
groups stand out from the rest. This was foreshadowed in our comments on the AWOTE
figures in Table 15. The $800.00 column is significant as it represents “middle income
earners”. The starting point of $800.00 per week is very close to the AWOTE starting point of
$798.80. Across the range of, at least, $1,100.00 to $1,600.00 per week there have been very
small tax cuts and, in most cases, a tax increase. The tax cuts of the past 15 years have not
favoured this middle income group.

On the other hand, higher income earners have done well from the tax changes, even with the
temporary Budget Repair Levy introduced in the May 2014 Budget. The Budget Repair Levy,
which applies to higher income earners, is only payable by taxpayers in the two right hand
columns of Table 16 and is included in those figures. The taxpayer in the $2,000.00 column,
now on $3,754 per week, pays a levy of $6.09 per week and the taxpayer in the $2,400 column,
now on $4,508.80 per week, pays_$21.10 per week. These are small amounts compared to the
tax cuts provided. Taxpayers on these and higher incomes are doing much better than middle
income earners; for example the worker on AWOTE has had a tax increase of $13.43 per week
(see the commentary on Table 15), while the taxpayer on a fraction more than three times
AWOTE (the taxpayer in the right hand column of Table 16) has had a tax cut of $98.43 per
week.

Table 16 also provides a means of estimating higher income earners who are beyond the
income level in the right hand column of Table 16. That column covers taxpayers in the highest
marginal tax brackets in both 2001 and 2015. As the reduction in the top marginal rates over
this period was from 47% to 45%, the further tax saving on the income over $4,504.80 per

week, or $235,060 per year, is one-fiftieth of the excess.
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Table 16 again demonstrates that low income groups have not been targeted for special
consideration, but it does show again that the middle income group has received very little by
way of tax cuts. Another way of presenting the essence of these changes is in Table 17,

Table 17
Income taxation for groups receiving wage increases of 87.7%
January 2001 — January 2016

$ per week 2001 2016
$400/$750.80 13.5% 11.9%
$800/$1501.60 22.8% 23.7%
$1600/$3003.20 33.5% 31.3%
$2400/$4505 38.4% 36.2%

Table 17 compares the percentage of tax paid in 2001 and 2016 by four income groups: 11.9%,
23.7%, 31.3% and 36.2% in ascending order up the income scale. The percentages in Table
17 for January 2015 were 11.5%, 23.5%, 31.2% and 36.0%, respectively; see Working
Australia, 2015: wages, families and poverty, Table 17. The slight increase is from the impact
of bracket creep.

Tables 16 and 17 contain some useful information regarding the ongoing debates about
income-related entitlements, including, for example, the equity of the Budget Repair Levy and
broader fairness questions about the differential impact of revenue and expenditure decisions
in the Budget. The current tax rates, and their non-indexation, operate to the detriment of the
low paid.

Surprisingly, the marked divergence between the respective tax outcomes for middle and high
incomes has not been the subject of national political, economic and social discourse. Perhaps
the major reason for its absence from the political debate is that the key taxation changes over
the three Budgets from 2008 were agreed to by both major parties in the course of the 2007
Federal election campaign. Since then the only changes were the changes to the marginal tax
rates introduced from the 2012-13 tax year. There were changes to thresholds and marginal
rates between 2001 and 2008, but any political debate between the major parties about those
changes were overtaken by the 2008 changes. The reduction in the top marginal rate from 47
cents (in 2001) to 45 cents in the dollar came in the 2007-07 tax year. The threshold at which
the top marginal tax rate has moved in several steps from $60,001 per year in 2000-01 to
$180,001 per year in the 2008-09 tax year. There is now debate as to whether the tax cuts
over the past decade will be affordable over the longer term, but that debate has not produced

discussion around the differential impact of those cuts.

The tax cuts of 2008 to 2011

515.

The changes to income taxation rates over the three Commonwealth Budgets of 2008 to 2010
were based on a three year package of tax cuts that the major parties proposed shortly prior to
the 2007 Federal election. The points of difference between the two packages were limited and

we can treat the income taxation policies of those three years as bi-partisan.
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The tax cuts of 2008 to 2011 were varied. For low income earners in the $20,000 to $30,000
per year range tax cuts for the three years were $14.42 per week. Most of their cuts came in
the first year (2008-09), with $8.65 per week, followed by $2.89 per week in 2009-10 and $2.88
per week in 2010-11. A taxpayer on $180,000 per year, for example, received tax cuts of
$77.89 per week over the same period.

The May 2011 Budget for 2011-12 did not include tax cuts. On 10 July 2011 the
Commonwealth Government announced major changes to the taxation system to accompany
the introduction of carbon pricing. They were implemented, along with a range of related
matters, in the 2012 Budget for 2012-13, which retained the earlier income tax scales. The
compensatory measures were designed to deal with increases in the costs that would flow from
the introduction of carbon pricing. They were intended to remove a part of the annual CPI

increase from wage claims both in the Annual Wage Review and in enterprise bargaining.

The continuing impact of bracket creep

518.

519.

520.

The Budgets of 2013, 2014 and 2015 proposed no changes to the income taxation rates and
thresholds which operated in the 2012-13 year. However, the Medicare Levy was increased
from 1.5% to 2.0% in the 2014 Budget. There has been no adjustment in the past three
Budgets to compensate for bracket creep, with the effect that taxpayers are being taxed on a
higher proportion of their incomes.

Although we (and especially Governments) talk about “tax cuts” whenever a change in taxation
rates is proposed or made, a large part of the tax cuts since 2001 have been needed to offset
the effects of inflation-based bracket creep. A real tax cut is a tax cut after compensating for
this kind of bracket creep.

It should be noted that the in January 2013 the NMW was $606.40, with a net wage of $556.87
per week, or 91.8% of the gross wage; see ACCER submission to Annual Wage Review 2012-
13, March 2013, at Table 13.. In January 2016, with the NMW at $656.90, the net wage was
$593.75 per week, or 90.4% of the gross wage; see Table 15. Had the percentage of tax
payable in January 2013 been payable in January 2013, the net NMW would have been
$603.23 per week, or $9.48 more than it was in January 2016. Part of the change, however,
was caused by the increase in the Medicare levy, equal to $3.28 per week. The rest can be
attributed to bracket creep. This means that if any tax cuts are introduced in the May 2016
Budget, the first $6.20 per week for NMW-dependent workers will be compensation for bracket

creep.

Tax cuts and wage increases

521.

The question of whether tax cuts should be used to reduce wage increases has been ventilated
in various wage cases over many years. It came before the Australian Fair Pay Commission
(AFPC) in 2008, for example, following the 2008 Budget, which commenced the three year
program of tax cuts. Various parties argued for the tax cuts to be taken into account in the
adjustment of safety net wages. There were two issues: whether the tax cuts favoured low paid

workers, only some of whom would depend on safety net wages; and whether the purpose of
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the tax cuts was inconsistent with their use as a discounting factor. ACCER put the following
on both aspects:

“The tax cuts were promised as a real benefit by the former Government and by the then
Opposition in the recent election campaign. There was no suggestion by either side that
they might be taken away from some working families by way of reduced wage
increases. Consistent with the promise, the Treasurer, Mr Swan, said in his Budget
speech:

‘For too long, working families have watched the proceeds of the boom directed

elsewhere, in the form of tax cuts skewed to those already doing very well. Tonight

we tip the scales in favour of working families.’
The discounting of wage increases would tip the scales against the most disadvantaged
working families and would be inconsistent with the explicit purpose of the tax cuts. The
AFPC should not take from the most disadvantaged of working families any of the benefit
of the tax cuts that they were promised, on a bi-partisan basis, and which have been
delivered in the Budget. This point is particularly compelling because higher paid workers
are able to bargain for wage increases in addition to their tax cuts. Discounting wage
increases by reference to tax cuts would effectively discriminate against low paid workers
and would fail the fairness test.” (ACCER Post-Budget Submission 2008, paragraphs
20-1, emphasis in original.)

These are matters of great importance in determining whether the real wage reductions in
recent years were justified. Low paid workers did not get any special treatment from the three
Budgets that delivered the tax cuts proposed in the 2007 Federal election. They did not get
more than their fair share of the national benefits of strong economic growth and the resources
boom.

Even if it could be said that low income workers were targeted for special tax cuts and were
treated more favourably than other taxpayers, it would be wrong to deprive them of the benefit
intended by Parliament. If a tax cut were to be given for the purpose of improving their financial
condition it would not be proper for a wage tribunal to withdraw the benefit, or part of it, by way

of a reduced wage increase.

FAMILY PAYMENTS HAVE NOT COMPENSATED FOR WAGE CUTS

The assessment of the living standards of low income working families requires information
about wage levels, income taxation and family payments. Family payments began in 1941 with
the payment of child endowment of 5/- per week to each child after the first child of a family.
The first child restriction was removed in 1950. Limited changes were made to the scheme
until 1976 when the Family Allowance replaced child endowment. The change followed the
investigations and reports of the Commonwealth’s Commission of Inquiry into Poverty. Since
1976 various changes have been made to the eligibility, benefits and, on several occasions, the
name of the scheme. A detailed history of family payments since 1941 is found in Social
Security Payments for People Caring for Children, 1912 to 2006, Australian Parliamentary
Library, 2006.

Table 18 is adapted from the abovementioned parliamentary report by the addition of entries
from 1 July 2007 and the use of weekly, rather than fortnightly, figures.

In July 2000 Family Tax Benefit Part A (FTB A) and Family Tax Benefit Part B (FTB B) were

introduced to replace some earlier family payments and as part of the package of
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compensatory measures to accompany the commencement of the GST. FTB A provides
payments for various categories of children, subject to income tests.

FTB B provides an extra payment for families with one main income and replaced, amongst
others, the Sole Parent Rebate and the Dependent Spouse [with children] Rebate. It is paid to
the "dependent spouse” who stays at home to look after the children and to the sole parent who
is in employment. It is sometimes referred to as a payment for “stay-at-home mums”, but this is
erroneous because it is also paid to working sole parents. In Chapter 1E we refer to recent
amendments to remove the eligibility of couple parent families for FTB B once the youngest
child has turned 13 and proposals to limit FTB B the payments to and eligibility in the case of
sole parents.

Table 18 demonstrates the importance of the age of the children in determining the level of
family payments. Calculations of transfer payments by the AFPC and the Fair Work
Commission (FWC) have usually been based on the children being in the 8 to 12 year range.
We have adopted that practice throughout this submission. We note, however, that the
presence of a child under 5 will give a higher FTB B figure. The higher rate for children under 5
may be justified by higher child care costs, especially in the case of sole parents, but it may
also be seen as a financial incentive (but more in the nature of a stick than a carrot) for the
primary carer to enter the workforce once the youngest child turns 5.

Over the fifteen year period the various weekly rates have increased by more than the CPI
increases as a result of other indexation arrangements and the introduction of annual
supplements. However, annual supplements have been frozen at the July 2010 level and
indexation of payments has been linked to CPI movements, rather than through a mechanism
that reflects wage increases, as a result of changes introduced in the May 2009 Budget. In the
2013 Budget a number of initiatives were taken to limit changes to eligibility thresholds. The
2014 Budget proposed a freeze on Family Tax Benefits for two years. However, like a number
of other proposals, this measure is yet to pass the Senate.

Table 18 does not show, however, the very substantial increases in family payments over this
period as a result of the extension of eligibility and changes to the withdrawal, or taper, rates.
This was in part the product of a concern that these means-tested benefits were being
withdrawn at an excessive rate when family incomes rose as a result of extra income being
gained through employment by one or both of the parents. The taper rates and the tax rates
were providing high effective marginal tax rates, a disincentive to work and something similar to
a poverty trap for those on very low incomes. The extension of family payments into higher
income families is evident in Table 19. A major reason for the extension of the eligibility for
family payments was the then Government’s policy to provide more support for middle income
families.

Several columns in Table 19 illustrate the high effective marginal rate of taxation in 2001 for
workers with family responsibilities. As a result of the dramatic tapering of family payments, in
2001 the increase in gross wages from $550.00 per week to $650.00 per week resulted in a net

increase of $8.50 per week. The effective marginal tax rate over this $100.00 range was
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91.5%. It was even higher over the $550.00 to $600.00 range. By contrast, the long taper in
2016 is shown by a comparison between the “$700.00” column and the AWOTE column.

Table 18
Family payments 2001-2016

Family Tax Benefit Part A Family Tax Benefit Part B
Maximum Rates Base Annual Large
per Child Rate Supp. Family Rate per family Annual
_ _ per c_hild per child Supp. Supp.
Child Child Child Per Youngest per
Under 13-15 0-15 child aged Youngest | oy
13 under 5 aged 5-18

$ per week tgaerr \ig:& $ per week $y2:rr

07.00 58.10 73.64 18.69 - 3.99 49.91 34.79 -

07.01 61.46 77.91 19.74 - 4.20 52.78 36.82 -

07.02 63.35 80.36 20.37 - 4.34 54.39 37.94 -

07.03 65.24 82.74 21.00 - 4.48 56.00 39.06 -

07.04 66.78 84.70 21.49 613.20 4.62 57.33 39.97 150
07.05 68.53 86.87 22.05 627.80 4.76 58.80 41.02 306.6
07.06 70.42 89.88 22.68 646.05 4.90 60.48 42.14 313.90
07.07 72.73 94.50 23.45 667.95 5.04 62.51 43.54 324.85
07.08 75.67 98.42 24.15 686.20 5.18 64.40 44.87 335.80
07.09 78.47 102.06 25.06 711.75 5.39 66.78 46.55 346.75
07.10 80.15 104.23 25.62 726.35 5.53 68.18 47.53 354.05
07.11 82.32 107.03 26.32 726.35 5.67 70.00 48.79 354.05
07.12 84.84 110.32 27.16 726.35 5.88 72.17 50.33 354.05
07.13 86.10 112.00 27.58 726.35 6.02 73.22 51.10 354.05
07.14 88.41 115.01 28.35 726.35 6.16 75.18 52.50 354.05
07.15 89.88 116.97 28.84 726.35 6.23 76.44 53.41 354.05
Annual supplements (“Supp.”) were introduced in 2004, but the annual supplement for Family Tax Benefit part B was in
introduced from 1 January 2005.

532. The figures in Table 19 apply equally to a family of a couple and two children, with one of the
parents staying home to care for the children, and a family of a sole parent and two children
because FTB B is paid to the single parent and to the parent who stays at home to care for the
children.

533. The 2016 figures include the Schoolkids Bonus. This payment was introduced in the May 2012

Budget to provide lump sum payments each January and July for parents of primary and
secondary students. The current annual payments are $430.00 for primary students and
$856.00 for secondary students. We have included the Schoolkids Bonus in our calculations on
the basis that one child is in primary education and one in secondary education. This equates
to $24.65 per week (at 52.18 weeks per year). The Schoolkids Bonus will be discontinued at

the end of 2016.
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Table 19 shows the impact of changes in wages, taxation and family transfers since 2001 over
various income levels by reference to the single breadwinner family, with two children. The
table enables a comparison to be made between the AWOTE-dependent family and various
similar, but safety net-dependent, families.

The middle income AWOTE family has had a gross wage increase of 87.7% (Table 15) and a
disposable income increase of 100.6% (Table 19), well in excess of similar families who
depend on safety net wages. The comparable figures for the NMW-dependent family are
64.1% and 79.7%, respectively. The dollar loss per week that appears in the last row of Table
19 is the difference between what the families did receive and what they would have received
had they received the same outcomes in wages, taxes and transfers as the AWOTE family. It
demonstrates a significant widening of disposable incomes between the families of lower
paid/safety net-dependent workers and middle income workers. We repeat the point made
earlier: the AWOTE figure would be higher if we excluded safety net-dependent workers from
that measure and compared the two groups without any overlapping.

Table 19
Safety net-dependent and AWOTE families compared
(Couple and sole parent with two children families)
January 2001- January 2016
($ per week, unless otherwise indicated)

Safety Net Wages

(NMW) (C10) AWOTE
2001 Gross wage | 400.40 | 450.00 | 492.20 | 500.00 | 550.00 | 600.00 | 650.00 | 700.00 | 798.80
2001 Net Wage 352.38 | 385.12 | 413.91 | 419.89 | 446.13 | 480.38 | 514.63 | 548.88 | 616.55
2001 Family
ransiore 150.99 | 150.99 | 150.59 | 150.99 | 145.25 | 112.95 | 85.25 | 72.17 | 72.17
lznofolmDe'Sposab'e 503.37 | 536.11 | 564.50 | 570.88 | 591.38 | 593.33 | 599.88 | 621.05 | 688.72
2016 Gross wage | 656.90 | 713.80 | 764.90 | 777.80 | 831.30 | 885.50 | 937.00 | 992.40 | 1499.30
2016 Net Wage 606.89 | 652.84 | 685.99 | 694.52 | 726.68 | 757.03 | 785.88 | 816.89 | 1144.03
2016 Family
Transiors 297.75 | 297.75 | 297.75 | 297.75 | 297.75 | 297.75 | 297.75 | 296.00 | 237.68
Iznoclmefposab'e 004.64 | 950.59 | 983.74 | 992.27 | 1024.43 | 1054.78 | 1083.63 | 1112.89 | 1381.71
0,
lﬁc’;'(‘j;;gage 25451 | 267.72 | 272.08 | 274.63 | 280.55 | 276.65 | 271.25 | 268.01 | 527.48
0,
lf]’cTrreZ”:gers 97.2% | 97.2% | 97.2% | 97.2% | 105.0% | 163.6% | 249.3% | 310.1% | 229.3%
$ Disposable
Do rease | 40127 | 414.48 | 41924 | 421.39 | 433.05 | 46145 | 483.75 | 491.84 | 692.99
neo
% Disposable 79.7% | 77.3% | 74.3% | 73.8% | 73.2% | 77.8% | 80.6% | 79.2% | 100.6%
Income Increase
$ Loss per week
in Disposable
Income of Safety | 105.39 | 124.38 | 149.26 | 153.17 | 162.46 | 134.87 | 119.84 | 133.41 -
Net family relative
to AWOTE family

The calculations are based on a year of 52.18 weeks. Where applicable, the Medicare levy has been taken into
account when calculating the net wage. At present a single breadwinner family with two dependent children does not
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have to pay the Medicare levy if its annual income is under $41,737 per year. This means that the families in the first
four columns do not have to pay the levy and the others, apart from AWOTE pay a reduced levy. At the NMW, for
example, the full Medicare levy exemption currently adds $13.14 per week to the net wage. Because all of the safety
net families are fully or partly exempt from the levy, the net safety net wage entries are not the same as those in Table
15. The AWOTE family is not eligible for a reduction in the Medicare levy, but is eligible for the Single Income Family
Supplement (payable to couple and sole parent families) at $4.97_per week. Family transfers in 2016 also include the
weekly value of the annual supplements for FTB A and FTB B, the Energy Supplements and the Schoolkids Bonus (on
the basis that one child is in primary school and the other is in secondary school).

Rental assistance

536.

Rental assistance is available to recipients of FTB A in private rental accommodation, subject
to income tests. The payment has been available since before 2001 and has been indexed to
reflect price changes. It has not been included in the following Table 19 calculations, but it has
been included in some tables in subsequent chapters. The payment operates as a rental
subsidy and is not a general monetary entitlement available to low income earners. It is in the
nature of a utilities allowance. The AFPC treated it as part of the disposable income of low
income families and assumed that the maximum rental assistance was received by all eligible
groups, whether they were in private rental accommodation or not. That practice has been
continued by the FWC in its various Statistical Reports prepared for the Annual Wage Reviews.
Its treatment as income is troubling, especially when the maximum is used, without any

evidentiary basis, because it has the effect of reducing safety net wages for all workers.

Conclusions

537.

538.

Much of the content of this section is summarised in Table 20, which shows the wage, tax and
transfer outcomes at four wage levels; the NMW, the C12 rate, the C10 rate and AWOTE. This
evidence demonstrates that, when changes in wages, taxes and family payments over the past
15 years are taken into account, low income families have fallen further behind higher income
families. For example, the family who depends on the base trade-qualified C10 rate has had
an increase of 74.3% in its disposable income, compared to the AWOTE family's 100.6%. This
amounts to a relative loss of $149.26 per week. In terms of disposable income, the C10 family
has fallen from 79.4% of the AWOTE family to 71.2% over the period 2001 to 2016. A major
reason for the improvement of the relative position of the AWOTE family has been the 229.3%
increase in family payments received by it.

There is nothing in the material covered in this chapter that would justify a real wage cut or
discounted wage increases for low paid workers on account of changes in transfer payments
and taxation rates. Family payments and tax cuts received by low income workers and their
families have not made up for the lack of growth in the safety net wage rates set by successive
tribunals The evidence demonstrates that since 2001 low paid working families at or near the
safety net wage rates have fallen behind middle income families and living standards generally
prevailing in Australia. The relative loss for higher paid safety net workers and their families

has been even greater.
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Table 20

Losses of safety net-dependent workers and their families relative to AWOTE
January 2001 - January 2016
($ per week unless indicated otherwise)

Disposable Disposable Increase Inprease in

Household Income 2001 Income 2016 in gross wage Disposable
Income
NMW Single 346.38 593.75 64.1% 71.4%
NMW 2+2 503.37 904.64 64.1% 79.7%
NMW 1+2 503.37 904.64 64.1% 79.7%
C12 Single 370.50 629.22 59.6% 69.8%
Ci12 2+2 528.08 941.01 59.6% 78.2%
C121+2 528.08 941.01 59.6% 78.2%
C10 Single 406.53 670.69 55.4% 65.0%
C10 2+2 564.50 983.74 55.4% 74.3%
C101+2 564.50 983.74 55.4% 74.3%
AWOTE Single 616.55 1144.06 87.7% 87.7%
AWOTE 2+2 688.72 1381.71 87.7% 100.6%
AWOTE 1+2 688.72 1381.71 87.7% 100.6%

The figures for the NMW, C10 and AWOTE workers and families are taken from Tables 15 and 19. The C12 figures
are in Table 29. Consistent with the other figures used here, rental assistance in Table 29 has not been included in this
table.

THE WAGE SAFETY NET FALLS BELOW THE PENSION SAFETY NET

The FWC is obliged under section 284(1)(c) of the Fair Work Act to have regard to relative
living standards when setting safety net wages. There is no single formula for identifying and
measuring relative living standards in Australian society and positioning safety net workers
relative to them. Primary emphasis needs to be given to the wages of other workers across a
broad range of incomes (as we have done in the earlier part of this chapter), but that does not
exclude other matters being taken into account. When a major object of the legislation is social
inclusion and the obligation is to set a fair safety net, the search for relevant factors should not
be constrained. The incomes and standards of living of those who depend on the social safety
net provided by Commonwealth-funded pensions are very relevant to this process.

ACCER has drawn attention to the age and disability pension rates in every wage review since
2010 and argued that they should be taken into account, among other relevant factors, in
setting wage rates. None of the decisions since 2010 have covered pension rates and the
living standards of those living on pensions. In 2013, in the context of an application by
ACCER regarding the FWC'’s research programme, the FWC said:

"Finally, ACCER proposed that the Statistical Report include aged and disability
pensioner households in the comparisons of household disposable income, suggesting
that pensions represent a relevant safety net and comparator. However, we are not
presently persuaded that it is a relevant comparator and is therefore not included in the
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proposed changes to the Statistical Report." (Statement re research program [2013]
FWCFB 7720 paragraph [8], emphasis added)
The matter was the subject of submissions in the Annual Wage Review 2013-14, with the FWC
responding:

"[85] The Panel's assessment of relative living standards focuses on the comparison
between award-reliant workers and other employed workers, especially non-managerial
workers. Given the context and the nature of the review proceedings such a focus is
appropriate—no party contended otherwise. Indeed, ACCER submitted that “primary
emphasis needs to be given to the wages of other workers across a broad range of
incomes”. The fact that the Panel focuses on the comparison with other employed
workers does not exclude a consideration of the comparative living standards of award-
reliant workers and other groups, including pensioners. It is a matter of the weight to be
given to such comparisons." (June 2014 decision, footnote omitted, emphasis added.)

Despite the acknowledgment by the FWC, no relevant reference was made to the level of
pensions or the living standards of pensioners in the decision in June 2014 or in the following
decision in June 2015.

Having shown changes in disposable incomes of workers and their families earlier in this
chapter, we are now able to make some comparisons between the operation of the wages
safety net and the pension safety net. There are about 3.3 million Australians on age and

disability pensions, with about three-quarters on the age pension.

The pension safety net reforms of 2009

544,

545,

As a result of a much needed and overdue review of pensions, new arrangements were
introduced in 2009 for the setting and adjustment of pensions. The Commonwealth
Government's Secure and Sustainable Pension Reform followed the Pension Review
conducted by Dr Jeff Harmer, the Secretary of the Department of Families, Housing,
Community Services and Indigenous Affairs. A central part of that review was to identify a
pension rate that provides "a basic acceptable standard of living" for those who are rely on it.
This is an important concept that we come back to from time to time. The Press Statement by
the Treasurer, Mr Swan, of 12 May 2009 stated:

"3.3 million...will benefit from increases in their pension payments.

These reforms will improve the adequacy of the pension system, make its operation
simpler, and secure its sustainability into the future.

These long overdue reforms deliver a stronger and fairer pension system."

The new pension system has two components: the base pension and the supplement. The
supplement is provided in lieu of earlier allowances for GST compensation, utilities,
telephone/internet and pharmaceuticals. The supplement is adjusted by reference to price
movements and the base pension is adjusted by reference to a combination of price and wage
movements. The following summary of the new scheme was taken from the website of the
former Department of Families, Housing, Community Services and Indigenous Affairs:

"Maximum base pension rates are adjusted each March and September by the greater of
the increase in the Consumer Price Index or the Pensioner and Beneficiary Living Cost
Index. After this adjustment is made, the maximum base pension rate is compared with
41.76 per cent of Male Total Average Weekly Earnings (MTAWE) for pensioner couples
combined and around 27.7 per cent of MTAWE for single pensioners. If the pension is
below the MTAWE wages benchmark, it is increased to that rate.”
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Base pensions are increased by not less than Male Total Average Weekly Earnings (MTAWE),
but the total pension increase may be less because of a relatively lower figure for the
adjustment to the supplement. The linkage of the supplement to price increases is consistent
with past practice. A significant part of the 2009 changes was an increase in the relativity of
single pensions to MTAWE: from 25.0% to 27.7%. This increase followed widespread concern
about the severe difficulties experienced by many single pensioners.

The MTAWE is a significantly different measure to AWOTE. There are three important
differences: MTAWE covers males only, includes part time employees and measures total
earnings, not ordinary time earnings. This measure goes back to the Whitlam Government of
the early 1970s, which had taken a proposal to the 1972 Federal election to tie pensions to
25% of male average weekly earnings. The policy specified male earnings because it was
proposed prior to equal pay being implemented.

The MTAWE linkage guarantees that single and couple pensioners share in improved
community living standards as measured by wages and means that the total pension rate will
continue to be adjusted by an amount that is close to the MTAWE.

In Table 21 we compare the changes in pension rates and two safety net rates, the NMW and
the base trade-qualified (C10) rate, over the period 2001 to 2016. The pension rates are the
base pension rate and the Total Maximum Periodic Pension-related payments (TMPPP).

Table 21 shows that pensions have outstripped both gross and net wage outcomes for safety
net workers. The substantial divergence between the wages safety net and the pension safety
net over the whole period is caused by the linkage of pensions to MTAWE. From May 2000 to
May 2015, the period covered by the most recently released figures prior to the relevant
pension increases, MTAWE increased from $757.60 to $1,369.50, or 80.8%; see Average
Weekly Earnings, Australia, May 2015, Table 10C at A85002155K. This is considerably more
than the NMW increase over a similar period.

The divergence between pensions and gross safety net wages occurred before and after the
2009 reforms, but the divergence has been particularly apparent in recent years. Table 22
shows a substantial divergence between pensions and safety net wages since the 2009
reforms, by reference to the CPIl, MTAWE, the NMW and the C10 wage.

Table 21
Comparison of pensions and safety net wages
January 2001 — January 2016
(% per week, unless otherwise indicated)

Single Couple FMW/ FMW/ C10 C10
Pension TMPPP Pension TMPPP NMW NMW Wage Wage CPI

(Base) single (Base) couple Gross Net Gross Net

2001

189.45 201.27 316.30 333.12 400.40 346.38 492.20 406.53 73.1

2015

394.20 433.50 594.30 653.50 656.90 593.75 764.90 670.69 108.4

% increase | 108.1% 115.4% 87.9% 96.2% 64.1% 71.4% 55.4% 65.0% 48.3%

The pension payments for 2001 are taken from the Commonwealth Government's Guide to Social Security Law, at Chapter
5.2.2.05: Total Maximum Periodic Pension-related Payment - 1909 to Present Date.
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Table 22 covers the period in which the first six decisions under the Fair Work reforms were
made. The table compares the outcomes of the reformed wage setting system and the
reformed pensions system. In six years pensions have increased by 8.2 percentage points
more than the NMW; and by more than that in comparison with other safety net rates. In terms
of disposable incomes, pensions have increased by 10.3 percentage points more than the
NMW and even more compared to the C10 and other higher award rates. Over the five years

MTAWE increased by 23.3% while the NMW increased by 20.8%.

Table 22
Changes in pensions and safety net wages
January 2010 - January 2016

ngligry Jz;ratigry $increase Percentage
$ per week | $ per week per week increase

Single Base 307.90 394.20 86.30 28.0%
Supplement 28.05 39.30 11.25 40.1%
Total 335.95 433.50 99.05 29.0%
Couple Base 464.20 594.30 130.10 28.0%
Supplement 42.30 59.20 16.90 40.0%
Total 506.50 653.50 147.00 29.0%
CPI 92.9 107.5 15.7% 15.7%
MTAWE 1,110.30 1369.50 259.20 23.3%
AWOTE 1,158.50 1499.30 340.80 29.4%
NMW Gross 543.78 656.90 113.12 20.8%
NMW Net 500.04 593.75 93.71 18.7%
C10 Gross 637.48 764.90 127.42 20.0%
C10 Net 575.78 670.69 94.91 16.5%

Pensions are adjusted each March and September. The figures for the CPI index are those at June 2009 and June
2015, the most recently reported increases prior to the pension changes of September in each of those years. The CPI
increase from December 2009 (94.3) to December 2015 (108.4) was 16.7 %. The Supplements in 2015 include the
Energy Supplements of $7.05 per week for the single pension and $10.60 per week for the couple pension. The
AWOTE and MTAWE figures are taken from Average Weekly Earnings, Australia, November 2015, cat. no. 6302.0 and
earlier publications in this series. MTAWE figures are for May 2009 and May 2015, the most recently published figures
prior to the setting, in September of each year, of the rates recorded for January 2010 and January 2016. The AWOTE

figures are at November 2009 and November 2015; see Table 10.

A proper consideration of relative living standards in Australia today cannot disregard these
numbers and should take into account the changes to, and the level of, the pension safety net.
The disconnection between the wage safety net and the pension safety net will continue to
have important consequences for the relative living standards of pensioners and low paid

workers and for workforce participation. If we are to avoid compounding the current problem
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there must be a significant change in the approach to the setting and adjusting safety net
wages.

We return in Chapter 8D to a comparison and an analysis of the standards of living provided to
pensioners by a pension system predicated on the provision of a basic acceptable standard of
living and the standards of living provided by safety net wages which have not been predicated
on this or any similar criteria. These comparisons establish that low paid workers and their
families are at a lower standard of living than those on pensions and provide further support for
ACCER's proposed increase in the NMW.
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THE MEANING OF POVERTY

A major purpose of this book is to demonstrate that low income safety net-dependent workers
have fallen behind rising national living standards to such an extent the National Minimum
Wage (NMW) and other low paid minimum wage rates have left increasing numbers of families
in poverty. The NMW is not a living wage because many families are now living in poverty.
This is not an observation about unusual cases, but an observation about how the NMW
impacts on the ordinary and expected circumstances in which workers with family
responsibilities live. A living wage is not a wage that merely keeps the worker and his or her
family out of poverty in the ordinary and expected cases, but provides a basic acceptable
standard of living that enables them to live in dignity. So the absence of poverty in these cases
is a necessary, but not sufficient, requirement for the application of the living wage principle.
The NMW can be properly described as a poverty wage and not a living wage. In order to
demonstrate this we need to refer to the concept and measurement of poverty. Poverty may be
described quantitatively, by reference to a poverty line, or qualitatively, by reference to the
characteristics of a standard of living.

Over recent decades there has been a greater understanding of the causes, dimensions and
consequences of poverty. Descriptions of poverty are now often associated with descriptions
of deprivation, social exclusion, social inclusion and social participation. One of the stated
objects of the Fair Work Act 2009 is the promotion of social inclusion.

The term social exclusion may be used to describe this broader view of poverty. Social
inclusion is, in substance, the opposite of social exclusion and poverty. Social exclusion
and social inclusion are not terms of fixed and certain meanings; but the substance of the
meaning of each is clear. Although social exclusion and poverty may be the product of a range
of social and personal factors, they are primarily the result of low income. The primary means
of promoting social inclusion will be increases in income for those in poverty.

Following the 2007 Federal election a Minister for Social Inclusion was appointed and the
Australian Social Inclusion Board was established, bringing the promise of overdue attention
being given to the circumstances of low paid workers and their families. In its first annual
report (December 2009), Social Inclusion in Australia: How Australia is faring, the Chair of the
Board wrote:

“Social inclusion is about ensuring that everyone is able to participate fully in
Australian society. It is about people having the necessary opportunities, capabilities
and resources to enable them both to contribute to and share in the benefits of
Australia’s success as a nation.” (Page 1)
The social inclusion objective in the Fair Work Act 2009 was another manifestation of the
concern to address social inclusion. There is a discussion of social inclusion in a paper

published by Fair Work Australia in 2010: Research Report 2/2010 - Literature review on
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social inclusion and its relationship to minimum wages and workforce participation. The
following is extracted from the Executive Summary of that report.

“There is no universal or generally accepted definition of either social inclusion or
exclusion. Based on how the term has been used, social inclusion could be broadly
understood as the process or means by which individuals and groups are provided with
the resources, rights, goods and services, capabilities and opportunities to engage in
cultural, economic, political and social aspects of life. The concept is still relatively
new to Australia, although its significance to research, policy and legislation is
growing."

The research report notes a definition by John H Pierson “which appears to be favoured by

the Australian Social Inclusion Board”:

“Social exclusion is a process that deprives individuals and families, and groups and
neighbourhoods of the resources required for participation in the social, economic and
political activity of society as a whole. This process is primarily a consequence of
poverty and low income, but other factors such as discrimination, low educational
attainment and depleted living environments also underpin it. Through this process
people are cut off for a significant period in their lives from institutions and services,
social networks and developmental opportunities that the great majority of a society
enjoys.” (Tackling Social Inclusion, Routledge, London, 2002)

European policies and writings have influenced Australian descriptions and definitions of
social inclusion and poverty. The European Union declared 2010 as the Year Against
Poverty and Social Exclusion. A definition of poverty which usefully links poverty with

exclusion and marginalisation is found in one used by the Irish Government:

“People are living in poverty if their income and resources (material, cultural and social)
are so inadequate as to preclude them from having a standard of living that is regarded
as acceptable by Irish society generally. As a result of inadequate income and
resources people may be excluded and marginalized from participating in activities that
are considered the norm for other people in society.” (National Action Plan for Social
Inclusion 2007-2016)

MEASURES OF POVERTY

Quantitative measures produce poverty lines, which enable calculations to be made of poverty

gaps and margins over poverty. A quantitative measure should be based on, and tested

against, a qualitative definition. Quantitative measures fall into two categories: needs-based

measures of poverty and relative measures of poverty. We will discuss relative poverty lines in

the next chapter.

Measuring Disadvantage

565.

Before turning to these measures we should note the development in recent years of
deprivation or social disadvantage measures and indexes. For example, the UNICEF Innocenti
Research Centre has developed a 14-item Child Deprivation Index which measures the ability
of households in which children live to provide, for example, three meals a day, fresh fruit and
vegetables every day and a quiet place with enough room and light to do homework; see
Measuring Child Poverty: New league tables of child poverty in the world’s richest countries,
Innocenti Report Card 10, UNICEF Innocenti Research Centre, May 2012. The relevant data is

available in Europe, but not in Australia.
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There have been a number of initiatives in Australia to produce similar kind of data on the
dimensions and causes of disadvantage, with a view to formulating effective public policy.
These include the Social Exclusion Monitor, a joint project of the Brotherhood of St Laurence
and the Melbourne Institute. The underlying research for this project is in the Melbourne
Institute’s ongoing research program Household, Income and Labour Dynamics in Australia
(HILDA).

The Australian initiatives are discussed and evaluated in a Productivity Commission Staff
Working Paper, entitled Deep and Persistent Disadvantage in Australia, which was published in
July 2013. This paper (by Rosalie McLachlan, Geoff Gilfillan and Jenny Gordon) is a very
substantial contribution to the understanding of a range of issues concerning disadvantage,
social exclusion and poverty, as well as being a very helpful guide to the research and literature
on the subjects. The scope of the research paper was “to find answers to a number of
questions, including:

what does it mean to be disadvantaged?

how many Australians are disadvantaged and who are they?

what is the depth and persistence of disadvantage in Australia?
where do Australians experiencing disadvantage live?

what factors influence a person’s risk of experiencing disadvantage?
¢ what are the costs of disadvantage and who bears them?” (Page 4)

The paper provides the reasons for the engagement by the Productivity Commission (and
government as a whole) in these issues:

“There are a number of reasons why policy makers need a better understanding about

the nature, depth and persistence of disadvantage.

1. There is a high personal cost from disadvantage. People can suffer financially,
socially and emotionally, have poor health and low educational achievement.
Family, particularly children, and friends can also be affected. Given that key
objectives of public policy are to improve the lives and opportunities of Australians
(both today and in the future), it is important to find ways to reduce, prevent and
ameliorate the consequences of disadvantage.

2. Disadvantage reduces opportunities for individuals and society. By addressing
disadvantage, more Australians can be actively engaged in, and contribute to, the
workforce and to society more generally. Higher levels of engagement typically lead
to higher personal wellbeing — improved living standards and quality of life.

3. Disadvantage has wider consequences for Australian society. For example,
persistently disadvantaged communities can erode social cohesion and have
negative social and economic consequences for others. Overcoming
disadvantage can lead to safer and more liveable communities.

4. Support for people who are disadvantaged and the funding of programs to
overcome disadvantage involves large amounts of taxpayers’ money and private
funding. Policy relevant questions include: what are the most effective
investments for reducing and preventing disadvantage; and what are the costs
and benefits?” (Page 28)

The Productivity Commission’s Staff Working Party paper raises a number of issues and points
that should also be the concern of the Fair Work Commission (FWC), charged as it is with
promoting social inclusion through a fair wages safety net that takes into account relative living
standards and the needs of the low paid. Yet the history of wage setting for more than the last
decade has seen very little interest in the kind of questions being tackled in this paper. It is

hard to find in past wage decisions any substantial concern by the successive tribunals that the
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Poverty Lines
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Needs-based measures of poverty are those based on an itemised assessment of the costs
of basic needs. These measures are sometimes called "absolute" poverty measures, but
this is somewhat misleading as they will vary according to the socio-economic context in
which they are set. The two major Australian needs-based quantitative measures of living
standards are the Henderson Poverty Lines (HPLs) and the Budget Standards research of the
Social Policy Research Centre (SPRC) at the University of New South Wales.

Research into the extent of poverty among the working poor and the incomes needed to lift
families out of poverty dates back to late nineteenth century England. This and other research
followed widespread concern in industrialising countries about the living conditions of low paid
workers and their families. The general objective of the research was to establish an income
threshold that would enable families to secure an adequate level of food, shelter, clothing and
health.

There are many of these needs-based poverty lines, or measures of income sufficiency around
the world, and the best known poverty lines are those used in the United States. Since
President Johnson’s War on Poverty the poverty lines have been updated and published by the
U.S. Census Bureau. A comprehensive report appears each year; see Income and Poverty in
the United States: 2014, published by the Bureau in September 2015. There are 48 poverty
thresholds covering a wide range of households; see Appendix B in the publication. The
poverty thresholds are used in a number of ways unrelated to the targeting of poverty; for
example, a U.S. citizen wishing to sponsor a relative to migrate to the U.S. must show that the
sponsor can support the relative at 125% above the mandated poverty line.

Not only does the U.S. Government publish poverty thresholds, but it publishes estimates of the
number of families whose incomes leave them below poverty. This has provided very useful
data for public advocacy; for example, debate about the Supplemental Nutrition Assistance
Program (also called SNAP or Food Stamps) and legislated minimum wages centres on poverty
thresholds and the number living in poverty. There is nothing like this in Australia.

Despite the widespread use of the poverty thresholds in the U.S., it is widely accepted that they
understate the incomes needed to live a life free of poverty. The term “abject poverty lines”
would be more relevant. They are not up to date, despite repeated attempts to update them.
The poverty lines were established in the 1960s on the basis of limited research and have been
adjusted to reflect price increase, and not to reflect overall living standards in the U.S.

This reference to the U.S. poverty lines is to make a point that will be apparent later: a poverty
line or a measure of need that has been overtaken by increased living standards still has a
value. Itis a relevant point because the two major needs-based Australian measures (the HPLs
and the SPRC's Budget Standards) have been dismissed by the FWC because they are out-
dated. The HPLs, which were rejected by the FWC shortly after being used for four years by

the Australian Fair Pay Commission (AFPC), are a product of the same era that produced the
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U.S. poverty lines. The Budget Standards research, based on a basket of goods and services
priced in February 1997 has been dismissed by the FWC on the basis that it has “no
contemporary relevance” to the adequacy of the NMW, which itself was set in April 1997. For
the NMW to maintain contemporary relevance its increases over the years should have

generally reflected the increases in average incomes, which they have not done.

HENDERSON POVERTY LINES

In the 1970s much public debate and policy discussion about poverty in Australia came out of a
body of research produced in the 1960s by the Institute of Applied Economic Research, now the
Melbourne Institute of Applied Economic and Social Research (Melbourne Institute), under
the leadership of Professor Ronald Henderson. In 1972 the Commonwealth Commission of
Inquiry into Poverty (Poverty Commission) was established with bi-partisan support under the
chairmanship of Professor Henderson. A major part of its task was to identify and analyse
poverty among working households and to make public policy proposals.

The poverty lines produced by the 1960s research and the work of the Poverty Commission
came to be widely known in public discussion as "the Henderson Poverty Lines", or "HPLs".
HPLs have been calculated for various kinds of households, with adjustments for working and
non-working households. The HPLs include and quantify housing costs.

Each quarter the Melbourne Institute publishes a newsletter, Poverty Lines, Australia, which
updates the HPLs. They are adjusted by reference to the movements in a measure of
community income: household disposable income per head and seasonally adjusted (HDI), as
calculated by the Melbourne Institute.

"Updating poverty lines according to changes in per capita household disposable income
means that the poverty lines are relative measures of poverty. As real incomes in the
community rise, so too will the poverty lines. The value of the poverty lines will therefore
be reasonably stable relative to general standards of living, but may change relative to
the cost of living." (Poverty Lines, Australia, September Quarter 2015, page 2)
Although the HPLs did not play a significant role in Australian wage setting over the few
decades following their formulation, they were used by the AFPC in each of its decisions over
the period 2006 to 2009. In the Annual Wage Review 2010-11 the tribunal said:

"[226] We have been asked to express a view about the utility of the Henderson Poverty
Line as part of the range of indicators of relative standards of living. Our view at present
is that this measure is not helpful to our task. Its origins in the 1960s, the inconsistency
between its original construction and the way it is updated, and its focus on poverty rather
than the needs of the low paid reduce its value as a tool for wage setting."
There are two aspects to this conclusion. First, it is said, “poverty” is a different thing to "the
needs of the low paid", which the FWC has to address under section 284(1) of the Fair Work
Act. The simple response to this is that the needs of the low paid include the need not to live in
poverty and the setting of rates that leave the low paid in poverty is inconsistent with the
purpose of the legislation. Whether wage rates leave workers and their families in poverty is a
fundamental matter that should concern a wage tribunal and its reasons for decision should

reflect that consideration.
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581. In the June 2012 decision poverty was not even mentioned by the FWC despite substantial
submissions being made to it on the subject. However, the position changed in the June 2013
decision:

“We accept the point that if the low paid are forced to live in poverty then their needs are
not being met. We also accept that our consideration of the needs of the low paid is not
limited to those in poverty, as conventionally measured. Those in full-time employment
can reasonably expect a standard of living that exceeds poverty levels. In assessing the
needs of the low paid we rely on a range of measures including comparisons of
hypothetical low-wage families with customary measures of poverty, both before and
after taking account of the impact of the tax-transfer system, and survey evidence of
financial stress and material deprivation among low-paid households.” (Annual Wage
Review 2012-13, paragraph 33, emphasis added)

582. The second aspect of the rejection of the HPLs concerns the claimed "inconsistency between
its original construction and the way it is updated". This appears to be a reference to the fact
that the Melbourne Institute updates the HPLs by changes in national household disposable
income per head, and not the typically smaller increases in the Consumer Price Index (CPI) or
some other price index. The Melbourne Institute's reason for doing this (which we quoted
earlier) is a sound one; and the “inconsistency” is not a sound reason for its rejection.

583. The HPLs are criticised for the fact that they are updated by reference to a measure of
increasing community income, while, as we explain later, the CPI-adjusted budget standards
have been rejected, as lacking contemporary relevance, because they have only been adjusted
by price changes.

584. The shortcoming of a price-adjusted basket of goods is that it becomes increasingly out-dated
with decreasing utility in the setting of wages based on relative living standards and the needs
of the low paid. This is the substance of the point made by the Melbourne Institute in its
newsletter. Without undertaking new complex and expensive research at frequent intervals, an
adjustment mechanism needs to be found for poverty lines or measures of needs based on a
basket of goods and services. The price-adjustment method is the most conservative; but the
application of a measure of community wealth, such as the Melbourne Institute does for the
HPLs, would be acceptable and is preferable.

585. The Australian Catholic Council for Employment Relations (ACCER) had concerns about the
AFPC’s use of the HPLs and referred to them in a paper published in May 2009:

“*ACCER has been concerned about the AFPC’s use of the HPLs in setting safety net
wages. There are three major concerns...:
(a) the housing costs included in the HPLs are manifestly inadequate causing the
HPLs to understate basic living costs;
(b) the absence of child care costs in the HPLs and the consequent failure of the
HPLs to measure the poverty line for working single parents; and
(c) the HPL equivalence scales underestimate the costs of families compared with
the costs of single persons and the equivalence scales used by the Organization
for Economic Co-operation and Development (and adopted by the Australian
Bureau of Statistics) are preferable.” (Housing-adjusted Henderson Poverty
Lines, pages 2-3)

586. The paper addressed the first of these concerns. The HPLs estimation of housing costs, which

were set in the early 1970s and adjusted by the HDI, do not reflect contemporary housing costs.
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In the latest calculations by the Melbourne Institute, housing costs for a family of a couple and
two children are $221.58 per week. This is a very unrealistic figure.

ACCER argued that, if the HPLs were modified to take account of contemporary housing costs
and supplemented by data on childcare costs for sole parents, they could be a useful guide in
wage setting, but, in the absence of those modifications, they had limited utility in the setting of

wages.

Using the HPLs to identify changes over time

588.

589.

590.

The HPLs, nevertheless, provide very useful information about changes over time. They can be
used to see how the lowest paid workers families have fared relative to their HPLs over the
period 2001 to 2015. This is summarised in Table 23.

Table 23
Changes in incomes relative to Henderson Poverty Lines
January 2001- January 2016
(% per week, unless otherwise indicated)

Single Worker Coup_le and 2

(NMW) children

(NMW)

2001 HPL 263.12 494.22
2001 Disposable

income 346.38 503.37

2001 DI:HPL +31.6% +1.9%

2016 HPL 522.21 980.87
2016 Disposable

income 593.75 904.64

2016 DI:HPL +13.7% -7.8%

Each of the HPLs for 2001 is calculated by the formula provided in Poverty Lines Australia, September Quarter 2015.
The 2016 figures are calculated on the figures at September 2015, the latest available figures. Disposable incomes
are from Tables 15 and 19, above. The rent assistance to which the family may be entitled 6.14 has not been included.
Maximum rent assistance increased from $50.43 to $77.14 per week over the period January 2001 to January 2016
(see Table 28).

Table 23 demonstrates that very substantial changes have taken place. Even with the
limitations in the utility of the HPLs to set contemporary wage levels, the table is a useful
indicator of what has happened since 2001. The family has fallen below the poverty line in one
of the most prosperous periods in Australia's history; and by a very large margin. In 2001 it was
1.9% above the poverty line and in 2016 it was 7.8% below the poverty line. The single worker
without dependants has lost more than half of his or her initial margin over poverty. The
increase in family payments has only partially offset the dramatic decline in wages, the full force
of which is felt by the single worker. The fact that this sort of statistic is not prominent in public
debate indicates how little is known about the emergence of the working poor in contemporary
Australia. The failure of annual wage reviews to expose these kinds of changes has contributed
to this situation.

This trend was not unknown to successive wage tribunals. In its four decisions from 2006 to
2009 the AFPC recorded that the single person’s margin over the HPL fell from 31% to 19%,
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yet made no comment about this trend, especially when it decided in 2009 to freeze the NMW
and other wages. Most of_the deterioration since 2001 occurred during these Work Choices

years.

BUDGET STANDARDS

Indisputably, the best evidence in Australia about the needs of low income families is in the
Budget Standards research of the SPRC. The SPRC research was initially commissioned in
1995 by the Commonwealth Department of Family and Community Services. It identifies two
standards of living. The Low Cost budget was developed as a standard for unemployed
families and for social security purposes. The Modest but Adequate budget was developed to
describe the situation of a household whose standard of living falls somewhere around the
median standard of living within the Australian community taken as a whole.

The SPRC material is not concerned with identifying poverty, as such, but with identifying
and quantifying standards of living. Its Low Cost budgets for several kinds of households
identify what might be described as a minimum acceptable standard of living. Although these
budgets were developed for social security purposes, they are capable of providing a
reference point, but not a standard, for low paid workers and their families. Workers and
their families should have a significant margin above the Low Cost budget.

The original SPRC budgets were developed for households in Sydney over the period 1995
to 1998 and prices were set at February 1997 prices. Each budget comprises a detailed list
of goods and services for a number of households. There are 26 pages of detailed items,
grouped under a series of headings; see the Attachment to Updated Budget Standard
Estimates for Australian Working Families in September 2003, by Professor Peter Saunders,
SPRC 2004. The paper was commissioned by the Australian Council of Trade Unions (ACTU)
for evidence before the Australian Industrial Relations Commission (AIRC) in the Safety Net
Review Case 2004.

There is no regular process for updating the SPRC budgets, but it was done in Professor
Saunders’ 2004 paper, with figures being updated to the September quarter 2003 on the basis
of changes in the CPI. Although it has not been done, the budgets could be adjusted by
reference to changes in household disposable income, as the Melbourne Institute does with the
HPLs. Over the period from the March quarter 1997 to the September quarter 2015 (the latest
available) HDI increased by 128.8% compared to a CPI increase of 61.0%; see Poverty Lines
Australia, September Quarter 2015, page 2. These comparisons reflect the substantial increase
in real incomes and living standards over this period. The HDI increase contrasts with the
increase in the incomes of the low paid and their families, as Table 11 has demonstrated.

In Table 24 we have extracted the first four items of the Low Cost food budget for a family of
two adults and two children, a girl aged 6 and a boy aged 14, to illustrate the detail in the

budget.
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Table 24
Extract from SPRC Low Cost Budget

Low Cost Food Budget for Couple with Two children

Girl aged 6 Boy aged 14 Woman aged 35 Man aged 40

Serving unit Grams |Serves | Cost |Serves | Cost | Serves Cost | Serves Cost
per per ($ per per |[($ per per ($ per per (% per
serve |week |week) |week |week) | week week) week week)

Cereals
Boiled rice % cup 80 1.3 0.11 1.6 0.13 1.9 0.15 1.7 0.14
Bread roll Y roll 30 3.8 1.48 6.7 2.56

Bread sliced | 1 slice 30 25.1 1.70 35.8 2.43 26.9 1.83 40.7 2.76

Breakfast 2bix | 30 | 151 | 1.16 | 168 | 1.29 | 154 1.18 155 1.19
cereal
596. In Table 25 we have updated the table used in Professor Saunders' evidence in 2004 so that

597.

598.

5909.

it takes into account the CPI increase of 37.0% from the September Quarter 2003 to the
December Quarter 2015

ACCER has presented an updated table like Table 25 in all five past wage reviews under the
Fair Work legislation. This year will be the sixth time it has argued that the itemised budgets
are credible and, with adjustments to cover price increases since 1997, provide a sound basis
upon which it can form a conservative estimate of the basic needs of low paid workers and their
families. We persist in this because at no time have the substantial merits of this evidence been
addressed.

In January 2016 the Low Cost budget was $971.23 per week for the family of four, compared to
the disposable income of $980.78 per week (Table 28) for a NMW-dependent family of similar
size, although the children are not of the same age in the two estimates. Because the basket of
goods and services was designed for social security recipients, the working family should have
a disposable income substantially in excess of the figure fixed for the Low Cost Budget, the
CPIl-adjusted figure of $971.23 per week is a conservative estimate. Furthermore, given that
community standards have increased, that figure is very conservative and a further margin
should be factored in. This is illustrated by the figures given above by way of a comparison
between HDI and CPI movements since March 1997.

In presenting this information we are not seeking to establish what should be the proper
relationship between the SPRC Budget Standards figure and the disposable income of a NMW -
dependent working family. We rely on the material for more limited purposes: to show that
ACCER’s claim for an extra increase in the NMW, over and above the amounts generally

awarded, is fully justified. On a reasonable view of this material, it is.
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Table 25

Updated Low Cost and Modest but Adequate Budgets

January 2016

($ per week)
Family/ household type:
Couple, Couple Couple,
Single Single without and girl girl 6 and
Female Male children aged 6 boy 14
Modest but Adequate
Housing 226.53 226.53 226.53 274.77 323.15
Energy 12.61 12.61 16.45 21.11 25.08
Food 81.96 98.54 179.39 230.37 315.88
Clothing & footwear 38.79 29.47 58.39 80.58 96.48
Household goods & services 48.79 48.79 4.80 78.80 66.74
Health 7.13 10.55 17.41 22.21 25.90
Transport 122.52 122.11 137.46 141.84 146.23
Leisure 45.36 52.49 88.54 94.02 139.78
Personal care 36.31 16.03 45.50 48.79 50.43
Total 619.99 617.11 774.44 992.48 1189.68
Low Cost
Housing 197.07 199.81 199.81 251.89 303.97
Energy 11.65 11.79 15.63 18.77 21.79
Food 77.29 78.52 141.56 180.90 249.42
Clothing & footwear 22.89 23.30 52.49 66.61 84.00
Household goods & services 38.24 38.92 48.65 62.36 95.38
Health 6.58 6.86 11.79 15.21 18.22
Transport 91.54 93.19 105.53 113.47 113.47
Leisure 31.66 32.21 40.30 48.65 60.30
Personal care 8.77 8.91 14.89 20.83 24.67
Total 485.69 493.51 630.66 778.70 971.23

600.

In 2004 the AIRC discussed the SPRC Budget Standards evidence and concluded that there
were significant difficulties in adopting the standards as a national benchmark. In particular,
the AIRC was concerned about the housing component of the budget, which was based on
the rental costs in the Hurstville area of Sydney. It added:

"Further, the very construction of the budgets ultimately turns on value judgments.
ACOSS's submissions candidly acknowledged the deficiencies of the SPRC budget
standards. On the material presently before the Commission, we do not think that we can
responsibly attempt to establish such a benchmark. Nevertheless, in our opinion, the
SPRC budget standards provide an indication that for certain household types, the
federal minimum wage is significantly below the amount which is necessary to provide
a modest living standard for those households in the context of living standards
generally prevailing in the Australian community.” (Safety Net Review Case 2004,
paragraphs 284-5.)
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The AIRC drew a distinction between the use of the budget standards material as a
benchmark and its utility as an indicator. The last sentence makes that clear. It had some
relevance.

In 2004 the level of housing costs was the principal reason, or at least a major reason, for the
AIRC’s reluctance to adopt the SPRC material as a benchmark. The budgets were based on
housing costs in Hurstville, Sydney, in 1997 and were regarded as unrepresentative of the
national position at that time. It could not be reasonably argued that the current CPI-adjusted
amount of $303.97 per week in the Low Cost budget is too high in the current housing market.
This figure represents 31.3% of household expenditure.

In the first decision under the Fair Work Act, the FWC, then known as Fair Work Australia, wrote the
following on the SPRC’s Budget Standards research:

"There was support among a number of parties for the view expressed by the
Australian Social Inclusion Board that, for the low paid, the “... level of income needs to
be of a standard to enable all workers to live in dignity”. While the concept of living
with dignity has a long provenance in Australian wage fixing, it is difficult to translate it
into a specific monetary amount. We were presented with little evidence as to what
this amount should be. We were not persuaded that updated measures of Budget
Standards derived from the mid 1990s could provide us with useful guidance." (Annual
Wage Review 2009-10, paragraph [243], foothote omitted, emphasis added.)

The tribunal’s reasoning was not explained by the words "we were not persuaded". This was
not an assessment of the strengths and weaknesses of the Budget Standards material, but a
rejection for all purposes. There is no explanation why the price-adjusted budgets had no
weight and were unacceptable for all purposes.

The budgets were established and priced around the time that the FMW (now the NMW) was
first set in April 1997, and the research was not available until after then. Professor Saunders'
evidence in 2004 was that the research was undertaken between 1995 and 1998 and that the
prices were established at February 1997.

It is inconsistent, in the context of a dispute about whether the NMW itself has contemporary
relevance, to reject research from 1997-98 on the ground that it has no contemporary relevance
and, at the same time, not examine the NMW, which was set in April 1997. In subsequent
cases ACCER maintained its position that the updated Budget Standards research has
relevance in determining whether the current value of the NMW has contemporary relevance
and has argued that there is no good reason for its total rejection.

In the following section of this chapter we refer to a report of 11 December 2011 made by members of
the FWC entitled Measuring the Needs of the Low Paid. In regard to the HPLs and the SPRC
material, the report claimed that it lacked "contemporary relevance", a position adopted by the
FWC in its June 2012 decision:

"The current HPL data and the SPRC budget standards data provide little
guidance to the Panel because the original research upon which they are based lacks
contemporary relevance." (Annual Wage Review, Decision 2011-12, paragraph 41)
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Nothing was added by way of reasons for the conclusion. In 2013, there was only an incidental
response: in one paragraph there is reference to "the absence of robust contemporary poverty
line or budget standards data" (Annual Wage Review 2012-13, Decision, paragraph 402).

In the 2014 decision the matter was covered in the following passage:

"[390] ACOSS and ACCER also presented material pertaining to “budget standards”.
The budget standards approach estimates what is needed, in terms of material goods
and services, by a particular type of family to achieve a particular standard of living in a
specified location. In the current Review, ACCER put extensive submissions drawing
upon its materials based on the budget standards research of the Social Policy Research
Centre (SPRC) in the 1990s. The budget standards material submitted by ACOSS and
ACCER is based on a 1997 study by the SPRC, commissioned by the former Department
of Social Security, to assist in the assessment of the adequacy of social security
payments. We accept that contemporary budget standards measures can provide an
effective means of measuring the needs of the low paid, which can be considered,
together with other relevant data. However, the budget standards measures derived from
the 1997 SPRC study do not provide useful contemporary information about the needs of
the low paid.” (Annual Wage Review 2013-14, Decision, footnotes omitted)

Most of this paragraph in the 2014 decision is descriptive of the research. The last sentence
states a conclusion, does not reflect the basis upon which the material was advanced and does
not disclose the reasoning leading to the exclusion of the evidence for all purposes. It does not
address the kinds of matters that we set out in this section, most of which were put to the FWC in
2014.

In 2015 ACCER posed two questions:

“On what basis can a basket of very basic goods and services, the basics of life, have
no relevance? Nobody would seriously suggest that families can get by on less.
Why, then, does it have no utility? Because community standards have increased, a
re-construction of the budgets will raise the budgets, not lower them. This is the only
way in which they lack some contemporary relevance. CPI adjustments are, therefore,
conservative. Surely, it is relevant to the setting of a safety net wage if the disposable
incomes of workers and their families are unable to afford a basket of goods and services
that were set and priced sixteen years earlier.” (ACCER, March 2015 submission,
Attachment at paragraph 562.)

In the June 2015 decision (Annual Wage Review 2014-15, Decision) there was limited

reference to the SPRC’s Budget Standards research:

“[391] ACOSS referred us again to a comparison based on estimated Modest but
Adequate Budget Standards, Low Cost Budget Standards and disposable incomes for
two family types earning the NMW in December 2012. [Footnote] The Budget Standards
were updated from the original 1997 figures, to allow for inflation. The calculations
showed that the NMW (after tax and transfers) as a percentage of the:
o ‘Modest but Adequate’ Budget Standards: was 95 per cent for a single adult and
91 per cent for a single-income couple with two children;
o ‘Low Cost’ Budget Standards: was 122 per cent for a single adult and 112 per
cent for a single-income couple with two children. [Footnote]”

There was no further comment on this matter. The table in the ACOSS submission to which the
footnote refers (at page 25 of the submission), simply has an entry “Minimum wage (after tax
and transfers) as a % of” each of the two budgets. It does not disclose the disposable income.

The Low Cost figure is given as $943.00. The table is head “Budget Standards and Poverty
Lines (2013)’. The same table appeared in ACOSS’s March 2014 submission, so the
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calculation of disposable income could have been made as late as early 2013. We know from
Table 28 (in Chapter 8) that the disposable income of a NMW-dependent family of four was
$915.54 in January 2013, lower than the implicit figure given by ACOSS for the Low Cost
budget. It appears that the difference is explained by the inclusion of the Newstart allowance
for the parent who is not employed in this single breadwinner family, but there is no reference to
this matter in the ACOSS submission.

The question of whether the second parent in a single breadwinner couple family should apply
for a job, and receive at least the Newstart allowance while waiting to be employed, in order that
the family might escape poverty is a critical question in minimum wage setting and one which
ACCER has addressed in the past, without any response from the FWC. ACCER'’s point is that
the Newstart allowance should not be included.

It is not apparent that the FWC was aware of the probable inclusion of the Newstart allowance
in the ACOSS calculations and, if it was, whether any weight was given to it. However, the
recitation of a matter carries the implication that the material had some weight in the conclusion
not to provide a further wage increase to those on the NMW, as sought by ACCER and not to
provide for a dollar-based increase for low paid workers as sought by the ACTU (see Chapter
1D).

If this material did have some impact on the decision, then for the first time some reliance was
being placed on material that the FWC had regarded as lacking in “contemporary relevance”.
Rather than focusing on the CPIl-adjusted figure, the FWC should have taken into account the
movement national average incomes, in particular, the Melbourne Institute’s HDI figures. Had
those figures been applied to the original data, the increase to January 2015 over the original
February 1997 prices would have been 125.0% and not the CPI-base increase of 58.9%; see
Poverty Lines Australia, September Quarter 2015, Table 2 and Consumer Price Index,
Australia, December 2015, cat. no. 6401.0, Table 1 (A2325846C). Rather than the Low Cost
budget being $954.99 per week in January 2015 (see Working Australia, 2015: wages, families
and poverty, Table 25), it would have been $1,265.60 per week based on the income-related

adjustment.

Value judgments

617.

618.

A criticism sometimes heard of attempts to set, for example, a living wage, a wage that enables
people to live in dignity or a wage that provides a minimum acceptable standard of living, is that
the process is too subjective and involves arbitrary judgments. Similar points are sometimes
made about attempt the measurement of needs or poverty lines. In its 2010-11 decision the
tribunal noted the Australian Government’'s submission on the estimation of the needs of the
low paid:

"[212] The Australian Government submitted that the Henderson Poverty Line and budget

standards are subjective and do not reflect individuals’ circumstances well and it

preferred to rely on financial stress indicators." (Annual Wage Review 2010-11, Decision)
This was not a new issue, although surprising when made on behalf of the then Commonwealth
Government which had returned "needs" to the wage setting legislation and had set pensions by

reference to a “basic acceptable standard of living” standard.
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The value judgments issue had been raised in 2004 and is likely to arise whenever needs are
assessed and quantified. Professor Saunders had raised the issue of value judgements in his
paper in support of the ACTU's claim. He referred to the transparency of the assumptions and
judgments and argued that they provide the basis for an informed debate:

“The most important strength of the budget standards approach is that the method
confronts directly the many difficult issues that have to be faced when developing any
kind of adequacy standard. The method involves identifying what needs have to be met
in order to maintain a given standard of living, what items will meet those needs, and at
what cost. This is a complex and formidable task, but one that has to be confronted in
order to put a monetary figure on a particular standard of living. The fact that this requires
judgements to be made which many will dispute reflects the inherent difficulties
associated with obtaining quantitative measures of the standard of living, rather than any
fundamental objection to the notion of a budget standard itself.” (Updated Budget
Standard Estimates for Australian Working Families in September 2003, page 9)
We accept that where research, such as the Budget Standards research, is used in wage
reviews there should be an opportunity for interested parties to question and contest its value
judgments. But the making of value judgments is legitimate in this process, and not a reason for
the rejection of this kind of material. For example, whether the cost of children's books is taken
into account is an issue that involves a value judgment. We presume that no one would argue
that the wages for low income families should not take into account books for the children. In a
system that is directed at an ultimate value judgment, the setting of a fair wage, how can it be
said that value judgments about the food, clothing and educational needs of children are
impermissible value judgments? The strength of the Budget Standards approach is that it
enables these matters to be identified, discussed and judgments made.
Finally, it should be noted that the SPRC has secured funding grant from the Australian

Research Council to establish a contemporary basket of goods and services.

SAFETY NET WAGES HAVE NOT BEEN BASED ON WORKERS’ NEEDS

An extraordinary feature of Australian minimum wage setting over the last few decades, at
least, has been the lack of any serious attempt to set wages by reference to the needs of the
low paid, despite the presence for most of the time since 1996 of an explicit obligation on the
decision-maker to take into account the needs of the low paid.

This feature was evident in the 1997 decision of the AIRC in the Safety Net Review, April 1997
to establish the FMW, which became the NMW in 2010. The AIRC, by a majority, decided to
adopt the C14 award classification rate in the Metal Industry Award 1984 as the rate for the
FMW. It did not undertake a review of the adequacy of the rate; nor had the C14 rate been set
by reference to evidence about needs and relative living standards. At the time it was set, the
C14 rate was part of a carefully established system of vertical and horizontal award relativities
which was in the final stages of implementation. In the 1998 wage review ACOSS, which had
raised questions about the adequacy of the C14 rate in 1997, argued for an inquiry into the
needs of the low paid and relative living standards in order to review the adequacy of the FMW.

Significantly, the ACTU did not support an inquiry, apparently because it wished to bed down
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the new wage relativities. These matters are evident in the AIRC's decision in the Safety Net
Review, April 1998. In referring to the ACTU's submissions the Full Bench of the AIRC noted:

"In the ACTU's submission, the maintenance of the federal minimum wage at the C14
classification rate would ensure a secure minimum level in award classification
structures. The establishment of the federal minimum wage at the C14 classification
would not preclude an adjustment at some future time based on different criteria" ((1998)
79 IR 37, at 74)

At no time since then has the FMW or the NMW been set at a different rate to the C14 rate.
The NMW remains connected to award rates in the same way as its predecessor was in 1997,
despite efforts to disconnect it.

In the Safety Net Review Case 2003, Frank Costigan QC, who appeared for the ACCER,
sought the establishment of an inquiry into the needs of the low paid and argued that, in order
for the AIRC to satisfy its statutory obligation to have regard to the needs of the low paid when
setting wages, it must ensure that wage rates do not fall below the poverty line. He continued:

“And we would say simply, and stress, that it is a fundamental need of the low paid not to
live below the poverty line. Now, in one sense, that is a statement that is easily made, but
there are a number of complex issues in it.”

Mr Costigan then went on to pose a number of questions about poverty and the adequacy of
the FMW. His questions “what are needs, who are the low paid, what is the poverty line, what is
living in poverty and how does the federal minimum wage compare to the poverty line?” have
been central to ACCER’s submissions over the past decade, with primary emphasis being given
to the position of low paid workers with family responsibilities. The questions struck home, with
the AIRC responding, in the context of the rejection of the call for an inquiry into the needs of
the low paid:

"Our rejection of the proposals for an inquiry should not be taken as a rejection of the
utility of empirically determined "benchmarks" such as the poverty line. Indeed, it seems
to us that the use of such measures is relevant to an assessment of the needs of the low
paid. In this context we also note that in their oral submissions ACCER argued that the
Commission must ensure the minimum rates it sets (and in particular the federal
minimum wage) do not fall below the poverty line. It was put that this task involved
determining questions such as "what are needs, who are the low paid, what is the
poverty line, what is living in poverty and how does the federal minimum wage compare
to the poverty line?" We acknowledge the relevance of the questions posed by ACCER
and would be assisted by submissions and material directed to them. As we have already
noted empirical studies dealing with these matters would be of more assistance to the
Commission in addressing the specific matters mentioned in the Act than the type of
illustrative evidence adduced by the ACTU in these proceedings. There is no impediment
to ACOSS and ACCER, or any other party, bringing forward such material in any future
safety net review. It is not, however, desirable for the Commission to establish a separate
inquiry for that purpose particularly in view of the absence of any support for the proposal
from any other party or intervener." (Safety Net Review Case - Wages, May 2003, Print
PR002003, paragraph 222, emphasis in original.)

627. Many would expect that these kinds of questions would have been ventilated and considered in

the past; but not so. Unfortunately, little progress has been made since 2003, despite repeated

attempts by ACCER and ACOSS to present evidence on relevant aspects of poverty.

The continuing failure to assess the needs of the low paid
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In 2003 ACCER and ACOSS asked the AIRC to hold an inquiry into the needs of the low paid.
The ACTU and other parties did not support the proposal. This lack of support was crucial
because in the wage setting system of the time, ACCER and ACOSS were interveners in the
arbitration of industrial disputes between various unions and employers, which was being
processed under the Commonwealth's power to settle industrial disputes.

It is surprising that the only attempt to consider the sufficiency of the lowest minimum wage rate
was by the AFPC under the Work Choices legislation, which did not contain an explicit statutory
obligation on the AFPC to take into account the needs of the low paid when setting wages.
Starting with its inaugural decision in 2006 the AFPC used the HPLs as a guide to living costs
and the sufficiency of the FMW, taking into account a variety of family payments. It referred to
the ratios of household disposable incomes to the relevant HPLs in order to assess the
differential impact that the FMW had on various kinds of households. In the first two years it
assessed nine kinds of households and, from 2008, ten households. The HPLs were the only
evidence that the AFPC had about the needs of workers and their families. ACCER and
ACOSS made repeated requests to the AFPC for it to undertake or commission research into
the needs of low paid workers and their families, but it did not do so. The AFPC published data
on the HPLs and disposable incomes in each of its four decisions from 2006 to 2009; but they
appeared to have little or no impact on the wage outcomes for low paid workers. Indeed, by the
AFPC’s own figures, disposable incomes fell relative to poverty lines over the four years.

The enactment of the Fair Work Act in 2009 provided a significantly different statutory
framework and promised an opportunity for a fresh start on the identification of the needs of the
low paid. In its March 2010 submissions ACCER asked the tribunal to "establish a research
program to better inform itself and the parties on the financial and social needs of low paid
workers and their families [and] that... this be done in a way that will provide a transparent
framework for the future adjustment of award wages and the National Minimum Wage". The
proposal was not taken up, but the research section subsequently produced Research Report
2/2011, Relative Living Standards and the needs of the low paid: definition and measurement,
which was released in early 2011.

In its submissions of March 2011, ACCER asked the tribunal to establish its own inquiry into the
needs of the low paid because there had been very limited progress in answering the questions
about the needs of the low paid and related matters and because the position of low paid
workers and their families was worse than it was in 2003. It argued than an inquiry could build
on the research report and would present the opportunity for the consideration of the utility of
various empirically determined benchmarks. Other parties had similar proposals. The
proposals appeared to bear fruit:

"While there is a reasonable level of agreement on the relevant indicators of relative
wages and living standards, there is no consensus on how to measure and assess the
needs of the low paid. Some parties have called for a program of research and
consultations to inform the Panel in this regard. We would welcome the considered views
of interested parties on what were the most pertinent and valuable proxy measures of the
needs of the low paid and how these are changing. The Fair Work Australia Research
Report 2/2011 provides a useful starting point. One or more members of the Panel will
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consult with any interested parties and provide a report under s.290 of the Fair Work
Act." (Annual Wage Review 2010-11, Decision, paragraph 221)
The consultations were held and the report, Measuring the Needs of the Low Paid, was
delivered on 14 December 2011 (Print PR517718). ACCER said in its March 2012 submission
that saw the investigation and report as "a significant development" and proposed that it "should
be an ongoing process with consultations being held throughout the year".
The FWC did not respond to this request and nothing further came of the earlier process.
Furthermore, poverty was not even mentioned in the FWC’s decision of June 2012, even
though it had substantial submissions before it on the matters.
This led ACCER to renew its claim for an inquiry in 2013. ACCER proposed that the inquiry be
directed to considering whether the wage rates set for low paid workers, in particular the NMW,
are sufficient to ensure that low paid workers with family responsibilities are able to achieve a
"basic acceptable standard of living". Once again, there was no response from the FWC.
ACCER pressed the issue in the 2013-14 annual wage review, with a more focused proposal
being based on data held by the Australian Bureau of Statistics (ABS). In its research
proposals of August 2013, ACCER referred to an entry on the ABS website:

“Q. Do you have any information on Australian living standards?
A. The Personal, Family and Household Finances page has various information relating
to personal, family and household finances. It also provides links to ABS contacts who
can provide assistance in obtaining data and answer general queries. An important focus
is public policy to ensure acceptable living conditions (or living standards) for all
Australians. (Emphasis added)"
The highlighted words are significant because the FWC should be searching for better
information on the requirements of acceptable living standards for low paid workers and their
families. We will see in the following chapter some of the important data that the ABS holds on
matters that relate to the ascertainment of relative living conditions and standards.
ACCER’s submission continued with the points that the Commonwealth holds extensive data in
the ABS “and elsewhere” and that “the material held by the ABS that is relevant to the
assessment of living standards and the needs of the low paid and the setting of a wage safety
net...is the best way to start to identify and access Commonwealth data” (paragraph 8). It went
on to say:

“We expect that the ABS would be willing to co-operate with the Commission. We
propose that a process be established under section 290 of the Fair Work Act 2009 so as
to enable the Commission and interested parties to hear from the ABS about the material
that it holds which is relevant to the establishment of acceptable living conditions for
working Australian and their families and to enable the Commission to gather appropriate
evidence on that subject.” (Paragraph 9)
The FWC referred the matter to for discussion at Minimum Wages Research Group, with the
capacity for ACCER to raise it again in its 2014 submissions, which it did at paragraph 2 of its
March 2014 submission. The submissions pointed out that the ABS has international standing
on the measurement of living standards and the assessment of relative living standards and has

extensive data on those matters, matters that bear upon the FWC's legal obligation to take into
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account "relative living standards and the needs of the low paid". The FWC made no reference

to the proposal in its June 2014 decision.

640. Again in 2015 ACCER asked for an investigation into the needs and relative living standards of
low paid workers to be conducted under section 290 of the Fair Work Act and, again, it was not
responded to. We should note that each year since 2010 ACOSS has asked the FWC for an
inquiry into the needs of the low paid. For example, in 2015, one of its principal
recommendations was:

‘Research should be commissioned and consultations held with key stakeholders to
develop a robust set of indicators of a minimum adequate living standard for people in
low paid work. This should take account of new research to update and revise ‘Budget
Standards’, and include regular assessment of the living standards of people on minimum
wages against this benchmark as well as median household disposable incomes, poverty
lines, deprivation indicators and financial stress indicators.” (ACOSS submission, 2015,
page 6.)

Conclusion

641. A wages system designed to provide a fair safety net, partly based on relative living standards
and the needs of the low paid, has failed to produce, or even to seek, a substantial body of data
on those matters. Ten years after Mr Costigan’s submissions ACCER expressed its
frustrations in the following passage:

“In our view, reform of the wage setting system requires a serious commitment to
answering, as best we can, the question 'what is a fair safety net wage?' Our main
concern is with the adequacy of the NMW. As we show in these submissions, the NMW
is a poverty wage for NMW-dependent workers and their families, an outcome that is
inconsistent with the purpose of a safety net wage. Yet we see no, or insufficient,
commitment to any process that will provide a basis for the setting of fair safety net
wages for the lowest paid workers." (ACCER submission, Annual Wage Review 2012-13,
March 2013, paragraph 57, emphasis added.)

642. This was followed by a response in the 2013 decision (which we quoted earlier) that picked up
Mr Costigan's point about the need not to live in poverty:

“We accept the point that if the low paid are forced to live in poverty then their needs are
not being met. We also accept that our consideration of the needs of the low paid is not
limited to those in poverty, as conventionally measured. Those in full-time employment
can reasonably expect a standard of living that exceeds poverty levels. In assessing the
needs of the low paid we rely on a range of measures including comparisons of
hypothetical low-wage families with customary measures of poverty, both before and
after taking account of the impact of the tax-transfer system, and survey evidence of
financial stress and material deprivation among low-paid households.” (Annual Wage
Review 2012-13, paragraph 33.)

643. Despite this progress, there was no movement by the FWC on the proposals for an inquiry into
the needs of the low paid. These words are hollow if there is no serious attempt to inquire into
what is needed to improve the living standards of those who are living in poverty. We find no
serious attempt by the FWC to explore what its words might mean for workers and their families
who are relying on the FWC to lift them out of poverty and to provide them with a decent
standard of living.

644. ACCER suggested in 2013, for example, that the FWC put the following questions to the

Commonwealth:
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645.

646.

Using the standard that the Commonwealth applied in the setting of pensions in 2009, i.e.
the "basic acceptable standard of living" standard, what amount of disposable income is
required for the following to achieve a basic acceptable standard of living:
(a) asingle person;
(b) a couple with two dependent primary school age children; and
(c) a sole parent with two dependent primary school age children?
In each case it should be assumed that the adult or one of the couple is in full time
employment. If the Commonwealth is unable to answer these questions (within a
reasonable range of estimation), how these questions might be answered?
These kinds of questions are basic questions to be put in the practical pursuit of important
statutory functions: yet none of these kinds of questions have been posed. They are the kind of
“cut to the chase” questions courts and tribunals often employ to get to the heart of contentious
issues. Similarly, a few carefully chosen guestions to the Commonwealth about the data that it
holds could elicit helpful material. As we noted earlier, the ABS has this kind of data. Of
course, in carrying out the multi-factored statutory function the answers to these questions
cannot be determinative of the final decision, but without them there cannot be a fair and proper
balancing of all of the factors that need to be taken into account.
In the absence of the FWC putting these questions to the parties, it would be appropriate to put
them to the FWC itself. What has the FWC concluded about the amount of income that is
needed to provide a basic acceptable standard of living for the nominated families, or any other
kind of household? Despite six decisions by the FWC under the Fair Work Act, with its object to
promote social inclusion and its requirement that the FWC sets a safety net of fair minimum
wages taking into account, among other matters, relative living standards and the needs of the

low paid, we have no guidance to the answer to this question.
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CHAPTER 8
LOW INCOME WORKING FAMILIES HAVE FALLEN BELOW POVERTY LINES

647.

648.

649.

650.

651.

THE USE AND UTILITY OF RELATIVE POVERTY LINES

In Chapter 7 we discussed the concept and measurement of poverty, with particular
reference to needs-based measures of poverty. The second, and most frequently used, kind
of quantitative measures of poverty are relative poverty lines, which are usually expressed as
a percentage of the national median equivalised household disposable income. They are
not measures of per capita disposable income, but calculations that take into account family
size and composition by the use of equivalence scales.

The purpose of equivalence scales is to calculate the various disposable incomes that will
produce the same standard of living across different types of households. The
equivalence scales used in the construction of relative poverty lines are usually based on
the "modified OECD equivalence" scales, which were developed by the Organisation for
Economic Development and Co-operation (OECD) and which are used by the Australian
Bureau of Statistics (ABS). The modified OECD equivalence scales mean, for example, that a
couple needs 1.5 times the disposable income of the single person in order to achieve the
same standard of living. Poverty lines for a range of different households can be calculated by
the application of the equivalence scales. Relative poverty lines are usually calculated by
reference to the national median equivalised disposable household income, but the mean
average disposable income (which is typically higher than the median) may also be used.
Relative poverty lines do not measure actual needs, but, as poverty is a relative concept
to be determined in an economic context, they have been widely used. The 60% of median
relative poverty line is widely used in Europe, but the OECD’s main relative measure of
poverty is the 50% of median relative poverty line. There is no a priori reason for accepting
either the 50% or the 60% relative poverty lines, or any percentage in between. Each has to
be tested against experience and relevant research. One way of dealing with this issue is to
treat the 60% relative poverty line as being a line where a person is "at risk" of poverty (as
some do), with the 50% of median being the “deep poverty” line.

The 60% relative poverty line was the relative poverty line used by the Australian Fair Pay
Commission (AFPC) prior to its abolition in 2009 and is still used by the Fair Work Commission
(FWC). Neither tribunal treated it as the fixed benchmark for the setting of wages, particularly
because a range of factors need to be taken into account in the setting of minimum wages. Given
that working families should have a margin over poverty, the 60% median relative poverty line
is, we argue, the most appropriate measure for understanding needs and the setting of wage
levels in the absence of research suggesting another percentage or range of percentages.
Relative poverty lines are also an important tool in the setting of wage rates with
reference to relative living standards, as the FWC is required to do under the minimum
wages objective in section 284(1) of the Fair Work Act, because they enable the positioning of

various income groups relative to each other and to a community average. They enable, for
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example, the positioning of low income households relative to households which rely on
unemployment benefits or pensions.

ABS data collection

652. The developments in data collection and international standards over the past couple of
decades have made relative poverty lines increasingly useful for social analysis and the
formulation of public policy. Their use in minimum wage cases commenced with the decision
of the AFPC in the minimum wage review of 2008. It was a significant innovation, albeit one
that did not appear to have any practical effect for the low paid.

653. ABS data collection and analysis on these and associated matters have been collated and
published in accordance with international standards. There is a considerable body of
learning on these matters. The basic resource material is found in the Canberra Group
Handbook on Household Income Statistics, published in 2011 by the United Nations
Economic Commission for Europe. As the name suggests, the ABS was instrumental in
developing this publication and its antecedents. Included in the publication are the following:

"The Canberra Group Handbook on Household Income Statistics, Second Edition
(2011), provides a consolidated reference for those involved in producing,
disseminating or analysing income distribution statistics. It reflects the current
international standards, recommendations and best practice in household income
measurement. It also contains updated and expanded information about country
practices in this field of statistics and provides guidance on best practices for quality
assurance and dissemination of these statistics." (page iii)

"The aim of the Handbook is to contribute to the availability of more accurate, complete,
and internationally comparable income statistics, greater transparency in their
presentation, and more informed use of what are inevitably some of the most complex
statistics produced by national and international organisations." (Page 1)

654. Under the heading Why is income distribution important? it responds:

"Economic analysts and policy makers identify three main purposes for compiling
information on income distribution.

The first is driven by a desire to understand the pattern of income distribution and how
this can be related to the way in which societies are organised.

The second reflects the concern of policy makers to assess the impact of both universal
and targeted actions on different socio-economic groups. Examples of policy issues
where data on income distribution are important include welfare, taxation and other
fiscal policies, housing, education, labour market and health.

The third is an interest in how different patterns of income distribution influence
household well-being and people's ability to acquire the goods and services they need
to satisfy their needs, for example, studies of poverty and social exclusion, and
research on consumer behaviour." (Page 1, emphasis added)

655. Drawing on its expertise in these matters, the ABS has produced five pamphlets under the
series title Household Economic Wellbeing. They five pamphlets are: What is household
economic wellbeing? Understanding measures of income and wealth, Low economic resource
households, Key data sources and Changes over time. Clearly, there is great expertise and
substantial data in Canberra on economic wellbeing, living standards and poverty that has not

been accessed for wage setting purposes.
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B. MEDIAN EQUIVALISED DISPOSABLE HOUSEHOLD INCOME

656. The fundamental task in setting a median-based relative poverty line is identifying the median
equivalised disposable household income (MEDHI). MEDHI is the foundation stone for
poverty lines based on the median: the 60% poverty line is simply 60% of MEDHI. Like
poverty lines, MEDHI can also be plotted on a graph.

657. In Australia, data on disposable incomes is collected by the ABS in accordance with
internationally recognised standards. The most recent ABS publication on this subject is
Household Income and Distribution, Australia 2013-14, cat. no. 6523.0, published in
September 2015, where median and mean disposable incomes were calculated for 2013-14.

658. ABS surveys of household income in the Household Income and Income Distribution series
are available back to 1994-95. As a result of this ongoing ABS data series we can collate
MEDHI figures to show the changes in the circumstances of workers and their families since
2001. However, there is a note of caution about the comparability of the material. The
following appears in the latest publication:

“Estimates presented for 2007—08 onwards are not directly comparable with estimates
for previous cycles due to the improvements made to measuring income introduced in
the 2007-08 cycle. Estimates for 2003-04 and 2005-06 have been recompiled to
reflect the new measures of income, however not all components introduced in 2007—
08 are available for earlier cycles” (Table 1.1, note (a))

659. Because the ABS usually collects the relevant data for this purpose every two years there
is a necessary delay between collection and publication. As the data will be out-dated by the
time of its publication it is necessary to adopt an appropriate adjustment process to generate
contemporaneous MEDHI and poverty lines. In calculating its relative poverty lines the AFPC
adopted the same method used by the Melbourne Institute to update its poverty lines in its
quarterly editions of Poverty Lines, Australia, i.e. the quarterly changes in per capita
household disposable income (HDI). This method has also been adopted by the FWC.

660. In Table 26 we have calculated changes in MEDHI over the period January 2001 to January
2016. The MEDHI figures are taken from ABS surveys over the relevant period, with the non-
survey years being calculated by the use of the Melbourne Institute’s calculations of HDI.

661. The median equivalised figures for January 2015 and January 2016 are based on the latest
ABS figures adjusted by changes in HDI contained in Poverty Lines Australia, September
2015, a newsletter published by the Melbourne Institute of Applied Economic and Social
Research (Melbourne Institute). For each of the years between the ABS surveys, i.e. at
January in each of the years 2002, 2005, 2007, 2009 2011 and 2013, MEDHI is calculated by
the proportionate changes in the HDI over the two year period. If, for example, 70% of the
increase in HDI over the two year period occurred in the first 12 months, the MEDHI figure for
the intervening year would be calculated at 70% of the difference between the ABS figures at

the start and the end of the two year period.
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662.

Table 26

Median equivalised disposable household income

January 2001 - January 2016
($ per week)

Median equivalised Household Median
disposable Disposable Income equivalised
household income per head disposable

(ABS) (Melbourne income

January 2001 413.59 415.63 413.59
January 2002 - 457.38 436.58
January 2003 435.48 454.51 435.48
January 2004 499.98 481.03 499.98
January 2005 - 517.24 544.20
January 2006 568.43 536.66 568.43
January 2007 - 576.92 620.43
January 2008 687.42 627.52 687.42
January 2009 - 692.04 716.28
January 2010 714.27 688.82 714.27
January 2011 - 731.61 756.09
January 2012 790.16 765.09 790.016
January 2013 - 775.90 809.30
January 2014 844.00 800.87 844.00
January 2015 - 816.62 860.63
January 2016 - 830.16 874.89

Household Disposable Income (HDI) per head figures are taken from Poverty Lines Australia, September Quarter
2015, published by the Melbourne Institute. The figure used for each January is the published figure for the
immediately preceding December quarter, save for January 2016 where the figure is for the September quarter 2015
and taken from Poverty Lines Australia, September Quarter 2015, the most recent publication in that series. The next
in that series is due to be published in April 2016.

The financial year figures calculated by the ABS have been used for each January within the survey periods. The
median equivalised disposable household income figures for 2001, 2003, 2004, 2006, 2008, 2010, 2012 and
2014 are respectively taken from the calculations for 2000-01, 2002-03, 2003-04, 2005-06, 2007-08, 2009-10,
2011-12 and 2013-14 in Household Income and Income Distribution, Australia, 2013-14, cat. no. 6523.0, at Table 1.1
As the published figures for all of those years are in 2013-14 prices, the earlier years have been re-calculated in
accordance with the disclosed price adjustments in Table 1.1.

CONSTRUCTING RELATIVE POVERTY LINES

In this section we have four tables which present the data for the construction of three relative
poverty lines covering three low income families over the period January 2001 to January
2016. The basic data is in Table 27, which shows the poverty lines for single workers,
couples with two children and sole parents with two children. This table uses the modified
OECD equivalence scale used by the ABS, which sets the single person at 1.0, a second adult
at .5 and each child at .3. In January 2016 the 60% poverty line for a single adult was

calculated on a median equivalised disposable household income of $874.89 per week and
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was $524.93 per week. For a family of two adults and two children the 60% poverty line was
$1,102.36 per week, or 2.1 times the poverty line of the single adult. The 60% poverty line for
the sole parent and two children was $839.89 per week, or 1.6 times the single person’s.

Table 27
Poverty lines for workers and families
January 2001 — January 2016

($ per week)

eq'\‘jlﬁgl?ged Poverty Line | OVerty Line LIiD:geSrge

hoveenolg | snale | CRAen 7 | parent and

come 2 children
January 2001 413.59 248.15 521.16 397.04
January 2002 436.58 261.95 550.09 419.12
January 2003 435.48 261.29 548.70 418.06
January 2004 499.98 299.99 629.97 479.98
January 2005 544.20 326.52 685.69 522.43
January 2006 568.43 341.06 716.22 545.69
January 2007 620.43 372.26 781.74 595.61
January 2008 687.42 412.45 866.15 659.92
January 2009 716.28 429.77 902.51 687.63
January 2010 714.27 428.56 899.98 685.70
January 2011 756.09 453.65 952.67 725.85
January 2012 790.16 474.10 995.60 758.55
January 2013 809.30 485.58 1,019.72 776.93
January 2014 844.00 506.40 1,063.44 810.24
January 2015 860.63 516.38 1,084.40 826.21
January 2016 874.89 524.93 1,102.36 839.89

663. These kinds of figures are included in the FWC’s Statistical Report. Table 8.2 of the March
2016 edition has the single person’s poverty line at $524.92, one cent lower than our
calculations. Both calculations are based on the HDI figures to September 2015 in Poverty
Lines Australia, September Quarter 2015. Table 8.2 is calculated at September 2015, whereas
we have used the September 2015 figures for January 2016. Both figures will be revised
following the release of following the release of Poverty Lines Australia, December Quarter
2015.

664. Tables 28, 29 and 30 respectively cover workers paid at the National Minimum Wage
(NMW) and the C12 and C10 wage rates in the Manufacturing and Associated Industries
and Occupations Award 2010 and its predecessor awards. The disposable incomes of

single workers are those in the “net” columns. The tables provide the detail of the various
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kinds of family transfers, with the total disposable income calculated for each year.

As

explained in Chapter 6B, the transfer payments are the same for couple and sole parent

families.

Wages, taxes and family payments for NMW-dependent workers and families

Table 28

January 2001 — January 2016

($ per week)

Year NMW | NMW Medicare FTBA| FTBB :Se;lts? Disposable
NMW | peryear| net exemption| FTBA| FTBB| sSupp.| Supp.| max. income
2001 400.40 | 20,893| 346.38 6.00 | 116.20| 34.79 - - 50.43 553.80
2002 413.40| 21,571 354.76 6.20 | 122.92| 36.82 - - 52.46 573.16
2003 431.40| 22,510 366.37 6.47 | 126.70| 37.94 - - 53.93 591.41
2004 448.40 | 23,397| 377.93 6.73 | 130.48| 39.06 - - 55.40 609.60
2005 467.40 | 24,389| 396.78 7.01 | 13356| 39.97| 23.50 2.87 56.80 660.49
2006 484.40| 25276| 412.84 7.27 | 139.06| 41.02| 24.06 5.88 58.27 688.40
2007 511.86| 26,709| 449.93 7.68 | 140.84| 42.14| 24.76 6.02 60.58 731.95
2008 522.12| 27,244| 467.59 7.83 | 147.46| 4354| 25.60 6.23 61.84 760.09
2009 543.78 | 28,374| 494.29 8.16 | 151.34| 44.87| 26.20 6.44 64.63 795.93
2010 543.78 | 28,374| 497.17 8.16 | 156.94| 46.55| 27.28 6.65 65.61 808.36
2011 569.90 | 29,737| 521.86 8.55 | 160.30| 47.53| 27.84 6.79 67.57 840.44
2012 589.30| 30,750| 537.49 8.84 | 164.64| 48.79| 27.84 6.79 70.02 864.41
2013 606.40 | 31,642| 556.87 9.10 | 193.25| 50.53| 27.84 6.79 71.16 915.54
2014 622.20| 32,466| 569.44 9.33 | 199.74| 52.26| 27.84 6.79 72.84 938.24
2015 640.90 | 33,442| 581.11 12.82 | 204.51| 53.66| 27.84 6.79 74.97 961.70
2016 656.90 | 34,277| 593.75 13.14 | 208.54| 54.58| 27.84 6.79 76.14 980.78

The figures in Tables 28 to 30 are at January of each year.

Family Tax Benefits are taken from Table 19. Rental
assistance, calculated on the basis of 52.18 weeks per year, is included on the basis that the family is in private rental
accommodation. The “net” amount includes the Medicare levy. The family exemption from the Medicare levy is treated
as a family transfer.
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Table 29
Wages, taxes and family payments for C12-dependent workers and families
January 2001 - January 2016

($ per week)
Year c12 gelrz C12 net (';Axeedri]cpizg FTBA | FTBB FSTqu 3 gﬁr?- :552? i|?1i§gr?15eable
vear n
2001 439.60 | 22,938 [ 370.50 6.59 | 116.20 | 34.79 - - 50.43 578.51
2002 452.60 | 23,617 | 380.05 6.79 | 122.92 | 36.82 - - 52.46 599.04
2003 470.60 | 24,556 | 391.74 7.06 | 126.70 | 37.94 - - 53.93 617.37
2004 487.60 | 25,443 | 408.93 7.31 | 130.48 | 39.06 - - 55.40 641.18
2005 506.60 | 26,434 | 421.18 7.60 | 133.56 | 39.97 | 23.50 2.87 56.80 685.48
2006 523.60 | 27,321 | 438.14 7.85 | 139.06 | 41.02 24.06 5.88 58.27 714.28
2007 551.00 | 28,751 | 475.17 8.26 | 140.84 | 42.14 24.76 6.02 60.58 757.77
2008 561.26 | 29,287 | 500.28 8.42 | 147.46 | 43.54 | 25.60 6.23 61.84 793.37
2009 582.92 | 30,417 | 526.67 8.74 | 151.34 | 44.87 26.20 6.44 64.63 828.89
2010 582.92 | 30,417 | 529.54 8.74 | 156.94 | 46,55 | 27.28 6.65 65.61 841.31
2011 609.00 | 31,778 | 553.15 9.14 | 160.30 | 4753 | 27.84 6.79 67.57 872.32
2012 629.70 | 32,857 | 569.59 9.45 | 164.64 | 48.79 | 27.84 6.79 70.02 897.12
2013 648.00 | 33,813 | 589.96 9.72 | 193.25 | 50.53 | 27.84 6.79 71.16 949.25
2014 664.80 | 34,689 | 603.31 997 | 199.74 | 5256 | 27.84 6.79 72.84 972.75
2015 684.70 | 35,727 | 615.71 13.69 | 204.51 | 53.66 27.84 6.79 7497 997.17
2016 701.80 | 36,620 | 629.22 14.04 | 208.54| 54.58 27.84 6.79 76.14 1,017.15
Table 30
Wages, taxes and family payments for C10-dependent workers and families
January 2001 — January 2016
($ per week)
€10 Cc10 Medicare FTIBA| FTBB Efsn,t;' Disposable

Year C10 vF:;arr net exemption| FTBA| FTBB| supp.| Supp.| max. income
2001 492.20 | 25,683 | 406.53 7.38 | 116.20| 34.79 - - 50.43 615.33
2002 507.20 | 26,466 | 416.81 7.61 | 122.92| 36.82 - - 52.46 636.62
2003 525.20 | 27,405 | 429.14 7.88 | 126.70| 37.94 - - 53.93 655.59
2004 542.20 | 28,292 | 444.77 8.13 | 130.48| 39.06 - - 55.40 677.84
2005 561.20 | 29,283 | 457.78 8.42 | 133.56| 39.97 | 23.50 2.87 56.80 722.90
2006 578.20 | 30,170 | 475.40 8.67 | 139.06| 41.02 | 24.06 5.88 58.27 752.36
2007 605.56 | 31,598 | 510.94 9.08 | 140.84| 42.14 | 24.76 6.02 60.58 794.36
2008 615.82 | 32,133 | 538.06 9.24 | 147.46| 4354 | 25.60 6.23 61.84 831.97
2009 637.48 | 33,263 | 570.03 9.56 | 151.34| 44.87 | 26.20 6.44 64.63 873.07
2010 637.48 | 33,263 | 572.90 9.56 | 156.94| 46.55 | 27.28 6.65 65.61 885.49
2011 663.60 | 34,627 | 596.56 9.95 | 160.30| 47.53 | 27.84 6.79 67.57 916.54
2012 686.20 | 35,806 | 614.52 10.29 | 164.64| 48.79 | 27.84 6.79 70.02 942.89
2013 706.10 | 36,844 | 636.14 10.59 | 193.25| 50.53 | 27.84 6.79 71.16 996.30
2014 72450 | 37,804 | 648.47 10.87 | 199.74| 52.56 | 27.84 6.79 72.84 1,018.81
2015 746.20 | 38,936 | 658.72 1492 | 204.51| 53.66 | 27.84 6.79 74.97 1,041.41
2016 764.90 | 39,912 | 670.69 15.30 | 208.54 | 54.58 | 27.84 6.79 76.14 1,059.88

665. Table 28 shows wage, tax and family payment calculations for NMW-dependent workers and
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666.

667.

668.

669.

families over the period January 2001 to January 2016. The data for this table and Tables 29
and 30 are mostly from Tables 19 and 15. The breadwinner in each family is employed full
time and is paid the safety net rate. The family comprises a couple where one parent stays
at home to care for two children or a working sole parent with two children. In each case
the Schoolkids Bonus is included in the FTB A figure on the basis that one child is in primary
school and the other child is in secondary school.

Table 29 shows wage, tax and family payment calculations for C12-dependent workers and
families over the period January 2001 to January 2016. Table 30 contains similar data for a
worker paid at the C10 trade-qualified wage rate. This family is $42.48 per week below the
poverty line. Something very significant has happened when a family supported by a worker in
a skilled trade has fallen into poverty.

Figure 3 shows how the disposable incomes of each of three couple parent families in Tables
28, 29 and 30 have moved in comparison with the 60% poverty line over the period January
2001 to January 2016.

Comparing the changes over the years January 2004 to January 2016, we find:

. the NMW-dependent family of four fell further into poverty: from 3.3% below the
poverty line to 11.0% below it, with a poverty gap in January 2016 of $121.58 per
week;

. the C12-dependent family of four fell into poverty: from 1.7% above the poverty
line to 7.7% below it, with a poverty gap in January 2016 of $85.21 per week; and

. the C10-dependent family of four fell into poverty: from 7.6% above the poverty
line to 3.9% below it, with a poverty gap in January 2015 of $42.48 per week.

The position of single workers over this period is worse because their falling wage levels have not
been partly offset by increased family payments. In January 2004 the single C12-dependent worker
was 26.0% above the poverty line, but by January 2016 had fallen to 13.1% above the poverty line.
Because of the more limited increases to higher paid classifications, as shown in Tables 1 and 15 (at
Chapters 3 and 6, respectively), the fall in the standard of living was even more dramatic for workers
in those classifications.
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Figure 3
Disposable Incomes of Safety Net-dependent Families Relative to 60% Poverty Line
(Couple and two children)
January 2001 — January 2016
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670. Another way of presenting the changes in the position of safety net-dependent families is by the

following table setting out the family of four’s disposable income as a proportion of the 60% poverty
line.

Table 31

Disposable income of family as proportion of 60% poverty line
January 2001- January 2016

2004 | 2005 | 2006 | 2007 | 2008 | 2009

2010|2011{2012|2013|2014 | 2015|2016

96.7 | 96.3 | 96.1 | 93.3 | 87.8 | 88.2

89.8 188.2|86.8|89.8(88.2|89.1|89.0

Sole parent families
671. The position of sole parent families has followed a similar downward trend to the couple parent family
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of four. Because they are in receipt of the same tax and transfer arrangements as the couple parent
family, the equivalence scales put sole parent families on a higher standard of living. At January
2016 the NMW-dependent sole parent family with two children was 16.8% above poverty, with a
margin over poverty greater than the single person's margin of 13.1%. This kind of figure has been
produced each year since the AFPC introduced poverty line comparisons in 2006. It is misleading
about the living standards of sole parent families.

672. ACCER has argued in the AFPC and FWC wage reviews that the information gives a misleading
picture of the living standards of sole parents because the equivalence scales take no account of
childcare costs. The equivalence scales treat the children in a single breadwinner family of four with
a stay at home parent in the same way as the children in the sole parent family. ACCER has argued
that the very high cost of child care, including before and after school and vacation care, has the
capacity to drive the family into poverty, or close to it. There has been no response to these
submissions. Furthermore, the publishing of these figures without proper explanation is likely to
engender a misleading view that low paid sole parents are doing well.

More recent changes

673. Tables 27 to 30 allow us to quantify the changes in poverty gaps over the operation of the Fair Work
Act, starting with January 2010 when it came into operation. In January 2010 the single person was
16.0% above the poverty line, compared to 13.1% in January 2016. In January 2010 the NMW-
dependent family of four was 10.2% below the poverty line, compared to 11.0% below the poverty
line in January 2016. Table 31 shows the disposable income of the family as a proportion of the 60%
poverty line over the period January 2004 to January 2016. The significant decline occurred in the
Work Choices years, and the numbers have changed little since then. These figures confirm the
view that decisions under the Fair Work Act have not improved the position of the lowest paid in our
community, contrary to the promise held out by the legislation when it was enacted in 2009. Low
income families are still in poverty and their relative living standards have fallen. Even if there was
some marginal improvement, it would not lessen the priority to be given to these families who are in
great poverty.

Data in the FWC'’s Statistical Report

674. Table 8.2 of the FWC’s March 2016 edition of the Statistical Report has estimates of the
disposable incomes of the NMW-dependent and C10-dependent families at September 2015.
The figure given for the former, $971.87 per week, is $8.91 less than our figure in Table 28
and the figure given for the latter, $1051.34 per week, is $8.54 less than our figure in Table
30. The Statistical Report does not disclose the amount of the payment upon which the
figures are calculated and there is no published data of the kind that we have in Tables 28 to
30. The figures should be the same as no relevant changes occurred over this time.
Nevertheless, these are small differences and show that ACCER’s poverty lines might
understate the degree of poverty among these low income groups. The FWC’s Statistical
Report shows that at September 2015, these two single breadwinner families were below the
poverty line. The NMW-dependent family was $130.46 per week below the poverty line and
the C10-dependent family was $50.99 per week below the poverty line. Both are higher than
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ACCER’s estimates for January 2016.

675. Table 8.2 of the Statistical Report also shows the position of both families if the primary carer
of the children sought employment and was receipt of the Newstart allowance while searching
for employment. The NMW-dependent family would then have had a disposable income of
$1,096.59 per week, $5.74 below the poverty line and the C10-dependent family would have
been $11.58 above the poverty line, with a disposable income of $1,113.91 per week. The
Newstart allowance closes the income gap between these two families (to $17.32 per week)
because the means-testing of the payment takes into account the earnings of the principal
breadwinner.

676. ACCER has argued that the primary carer of children should not have to seek employment in
order for the family to escape poverty and achieve a decent standard of living; nor should the
breadwinner have to seek overtime or a second job in order for the family to do so. We return
to this issue in section E of this chapter.

Workers and their families have suffered from rising inequality: MEDHI

677. The foregoing description of the declining position families is put in terms of their positions relative to
poverty lines. Another way of looking at these changes is to describe the position of these families
by reference to the changes in MEDHI. This compares the family's income to a measure of
community-wide income, with any issues being raised concerning the measurement of poverty; and
it enables that relationship to be tracked over time. In January 2004, the NMW-dependent family’s
income was 29.1% above MEDHI, but by January 2016 it had fallen to 12.1% above MEDHI. The
position is worse for higher paid workers; for example, the C10-dependent family was 35.6% above
MEDHI in January 2004, but had fallen to 21.1% above it in January 2016. If the family income is
equivalised, by dividing it by the 2.1 equivalence scale, the equivalised income of the NMW-
dependent family has fallen from 58.1% to 53.4% of MEDHI and the C10-dependent family has
fallen from 64.6% to 57.7% of MEDHI.

678. The last six years of wage setting under the operation of the Fair Work Act has seen no improvement
in the relative living standards of the lowest paid workers and their families (the figures show a slight
worsening) and no reversal of the growing inequality in the years preceding the enactment of the Fair
Work Act. Over the period January 2010 to January 2016 the NMW-dependent family’'s margin over
MEDHI fell from 13.2% to 12.1% or, in equivalised terms, from 53.9% to 53.4% of MEDHI. This is
not a situation where one national wage setting tribunal can ignore the legacies of the previous
national wage setting tribunals.

HDI figures confirm low paid workers have suffered rising inequality

679. Table 32 compares the changes in the HDI made by the Melbourne Institute of Applied
Economic and Social Research (Melbourne Institute) and the disposable incomes of the
couple parent families in Tables 28 to 30 over the period January 2001 to January 2016.

680. Table 32 confirms the trends in the earlier poverty line data and illustrates growing inequality
by reference to a national measure of changes in disposable incomes. The table applies to
couple parent families and sole parent families.

681. The HDIs are also an appropriate guide to measure changes in the relative living standards of
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safety net dependent families and, as such, are very relevant to the determination of changes
in relative living standards. They demonstrate that safety net-dependent families, and those
families whose wage incomes are influenced by safety net wages, have suffered a substantial
decline in their relative living standards and increased inequality over the past 15 years. Each
of the wage groups covered in Table 32 has suffered a very substantial deterioration in
relative standard of living. Over this period, the C10-dependent family has had an increase of
72.2% in its disposable income, compared to a 99.7% increase in the average measure of
household disposable income. For the NMW-dependent family, the increase was 77.1% and
for the C12-dependent family it was 75.8%.
Table 32

Disposable incomes of safety net families and national Household Disposable Income
(Couple parent and sole parent families with two children)
January 2001-January 2016
($ per week, unless stated)

Family, | MWW | S ez Ll | co
Year HDI Disposable Dl as % Disposable Dl as % of Disposable Dl as % of

income of HDI income HDI income HDI
2001 415.63 553.80 133.2% 578.51 139.2% 615.33 148.0%
2002 457.38 573.16 125.3% 599.04 131.0% 636.62 139.2%
2003 454,51 591.41 130.1% 617.37 135.8% 655.59 144.2%
2004 481.03 609.60 126.7% 641.18 133.3% 677.84 140.9%
2005 517.24 660.49 127.7% 685.48 132.5% 722.90 139.8%
2006 536.66 688.40 128.3% 714.28 133.1% 752.36 140.2%
2007 576.92 731.95 126.9% 757.77 131.3% 794.36 137.7%
2008 627.52 760.09 121.1% 793.37 126.4% 831.97 132.6%
2009 692.04 795.93 115.0% 828.89 119.8% 873.07 126.2%
2010 688.82 808.36 117.4% 841.31 122.1% 885.49 128.6%
2011 731.61 840.44 114.9% 872.32 119.2% 916.54 125.3%
2012 765.09 864.41 113.0% 897.12 117.3% 942.89 123.2%
2013 775.90 915.54 118.0% 949.25 122.3% 996.30 128.4%
2014 800.87 938.24 117.2% 972.75 121.5% 1,018.81 127.2%
2015 816.62 961.70 117.8% 997.17 122.1% 1,041.41 127.5%
2016 830.16 980.78 118.1% 1,017.15 122.5% 1,059.88 127.7%

The HDI figures are for December of the previous year, save for January 2016, where the figure is for September
2015. The HDIs are taken from Poverty Lines Australia: September Quarter 2015.

682. The loss of relative living standards and increasing inequality is also evident in the case of
single workers. In Table 33 we have provided similar data in respect of single workers
employed on the NMW and C10 wage rates over the period April 1997 to January 2016. Save
for the first entry, which is April 1997, when the Federal Minimum Wage (FMW), now called
the NMW, was introduced. The other figures are at 1 January of each year. We described
the setting of the FMW in Chapter 7E.

683. Table 33, like Table 32, shows a very substantial loss of relative living standards for the safety

net-dependent single worker and the growing inequality of this cohort of workers. It also
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demonstrates that the wage rates set in 1997 have lost contemporary relevance over the
years because of the failure of successive wage tribunals to take into account the movements
in community incomes. The comparisons in Table 33 were not unknown over the years: in
every quarter over this period the Melbourne Institute has published updated figures. Some
change in the relative position of single workers could be justified on the basis that increases
in family payments were better targeting the needs of families, and limiting the need for the
minimum wage to support families, but, as we have seen, families have done badly over the
past 15 years.

Table 33
Safety Net Wages and Household Disposable Income — Single worker
April 1997-January 2016
($ per week, unless stated)

vear | o | Mo | BN o | clonet| asvor
HDI HDI
1997 354.79 359.40 305.70 | 86.16%| 451.20 367.96 | 103.7%
1998 364.18 359.40 305.70 | 83.94%| 451.20 367.96 | 101.0%
1999 368.87 373.40 316.69| 85.85%| 465.20 376.43| 102.0%
2000 394.18 385.40 326.11| 82.73%| 477.20 384.03 97.4%
2001 415.63 400.40 346.38 | 83.34%| 492.20 406.53 97.8%
2002 457.38 413.40 354.76 | 77.56%| 507.20 416.81 91.1%
2003 454.51 431.40 366.37 | 80.61%| 525.20 429.14 94.4%
2004 481.03 448.40 377.93| 7857%| 542.20 444.77 92.5%
2005 517.24 467.40 396.78 | 76.71%| 561.20 457.78 88.5%
2006 536.66 484.40 412.84 | 76.93%| 578.20 475.40 88.6%
2007 576.92 511.86 449.93| 77.99%| 605.56 510.94 88.6%
2008 627.52 522.12 467.59 | 74.51%| 615.82 538.06 85.7%
2009 692.04 543.78 49429 | 71.43%| 637.48 570.03 82.4%
2010 688.82 543.78 497.17 | 72.18%| 637.48 572.90 83.2%
2011 731.61 569.90 521.86| 71.33%| 663.60 596.56 81.5%
2012 765.09 589.30 537.49| 70.25%| 686.20 614.52 80.3%
2013 775.90 606.40 556.87| 71.77%| 706.10 636.14 82.0%
2014 800.87 622.20 569.44 | 71.10%| 724.50 648.47 81.0%
2015 816.62 640.90 581.11| 71.16%| 746.20 658.72 80.7%
2016 830.16 656.90 573.79| 69.12%| 764.90 670.70 80.8%

The gross and net wages are figures are at April 1998 and at 1 January in the succeeding years. The HDI
figures are for December of the previous year, save for January 2016, where the figure is for September 2015.
The HDIs are taken from Poverty Lines Australia: September Quarter 2015.

684. Table 33 sets out the change in the relationship between the NMW and the C10 wage rates and the
Melbourne Institute’s HDIs. The relevant comparators for measuring the change are the net wages
and the HDI. Over the period 1 January 1998 to 1 January 2016 the C10 worker's net wage
increased by 82.3%, while the HDI increased by 128.0%. For the NMW-dependent worker, the net
wage increase was 87.7%.

685. The figures in Tables 32 and 33 showing the relationship between disposable incomes and the HDIs
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show that the decline in the relative incomes and living standards of safety net-dependent workers,
and the increases in income inequality, occurred over the years in which the Australian Industrial
Relations Commission and the AFPC set minimum wages. In general, the decline in relative living
standards and the increase in inequality have been arrested in the years since the commencement
of the Fair Work Act, but, the FWC has not addressed these legacies.

D. COMPARING THE PENSION AND WAGES SAFETY NETS

686. A fair wage system needs to produce fair outcomes for safety net-dependent workers and
their families compared to other relevant groups in the community and the community as a
whole. The calculations in the previous section of this chapter and Chapter 6C provide a
basis for comparing the operation of the wage safety net with the operation of the pension
safety net.

687. It is important to keep in mind that when the pension system was reformed in 2009 pension
rates was set on the basis that they would provide a basic acceptable standard of living. We
accept that this may be contested, i.e. some will argue that pensions are insufficient, but we
are proceeding in this section on the basis that the pensions do provide a basic acceptable
standard of living that is appropriate in Australian society.

688. Table 34 compares the living standards of pensioners and three safety net-dependent
families. It is not concerned with identifying poverty lines or lines of income adequacy, but
with comparing the outcomes for working families and for families who rely totally on
government transfers by reference to median equivalised disposable household income
(MEDHI). It compares relative living standards. The purpose of the last column of Table 34 is
to put each of the households in a community-wide context.

689. Table 34 shows, by reference to the equivalence scales used by the ABS, that the pension
safety net for a couple, $716.87 per week, produces a standard of living that is 1.3 percentage
points higher than that of NMW-dependent family of two adults and two children with a
disposable income of $980.78 per week. In equivalised terms, the family is $22.87 per week
below parity with the pensioner couple. This margin is calculated by multiplying the difference
in equivalised income by the equivalence scale. The family would need a disposable income
of $1003.61 per week to equal the pensioner couple.

690. This comparison understates the differences between those on the wages safety net and
those on the pension safety net. The NMW-dependent family has the costs of work, unlike
pensioners. Table 14.1 of the Statistical Report of 18 March 2016 contains data on the costs
of working, other than childcare. A note to the table reads “As an example of how these data
can be read, results show that the average cost of working is $70.75 for full-time award-reliant
males and that they spent, on average, 8.0 per cent of their weekly gross wages on the costs
of working.” Furthermore, pensioners are entitled to the pensioner concession card with its

wide range of benefits, including health care.
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691.

692.

693.

Table 34
Relative living standards of pension and safety net-dependent families
January 2016

. Modified - Disposable
Disposable Equivalised -
; OECD . income as
Household income ; income
$ per week Equivalence $ per week percentage of
scale MEDHI

NMW-dependent family,
second parent not 980.78 2.1 467.04 53.4%
seeking employment, 2 children

C12-dependent family,
second parent not 1017.15 2.1 484.36 55.4%
seeking employment, 2 children

C10-dependent family,
second parent not 1059.88 2.1 504.70 57.7%
seeking employment, 2 children

Sole parent on disability pension,

> children 808.89 1.6 505.56 57.8%
Slnglg person on disability 493.03 1 499 92 57 1%
pension

Couple on age pension 716.87 15 477.91 54.7%
Single person on age pension 499.92 1 499.92 57.1%

The median equivalised disposable household income (MEDHI) used for January 2016 is $874.89 per week. The
disposable incomes of the NMW, C12 and C10-dependent families are taken from Tables 28, 29 and 30. The pension
rates are from Table 21 and supplemented by the Centrelink Estimator and the Family Assistance Estimator and
include maximum rental assistance. The pensions and rental assistance have been re-calculated on the basis of a
year of 52.18 weeks in order to be consistent with the calculations for the family in Tables 19 and 28. Maximum rental
assistance rates are $64.92 (single), $61.11 (couple) and $76.14 (two children) per week. The Schoolkids Bonus is
included in relevant entries on the basis that one child is in primary school and the other in secondary school.

The contrast between the living standards of low income working families is even starker if we
compare the NMW-dependent and C10-dependent families with single pensioners. Before
taking into account the costs of work and the value of the pensioner concession card, the C10
family is barely above the single pensioner’s standard of living: 57.7% of MEDHI compared to
57.1%. Before those matters are taken into account the C10 family is virtually on the same
level as the single person on a disability pension with two children: 57.7% and 57.8%,
respectively. We observed earlier that something very significant has happened when a family
supported by a worker in a skilled trade has fallen into poverty. We can also say the fact that
the minimum rate for a skilled worker provides a standard of living below those provided to
pensioners is a sign that there is something very wrong with the minimum wage system.

In making these comments we stress that we do not suggest that the rates set for pensioners
are more than adequate. We have demonstrated that they have fallen below the 60% poverty
line and, at the least, are at risk of poverty. The basic acceptable standard of living criterion
used in the 2009 review and adjustment of pensions understates, rather than overstates the
needs of pensioners.

Having regard to the obligation for the FWC to take into account relative living standards when
setting a safety net of fair minimum wages, why should the breadwinners in these families
have to work overtime or take an extra job, or the primary carers have to seek employment, in

order for them to achieve a the higher standard of living provided to those on the age and
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disability pensions? Why should they have to do one or more of these things in order to
achieve the basic acceptable standard of living provided to pensioners?

694. These comparisons are relevant to the setting of a fair safety net, which must be set in a
social context, and the need to take into account the promotion of social inclusion and relative
living standards. Furthermore, because pensions have been set on the basis that they
provide a basic acceptable standard of living, the comparisons between wage-dependent and
pension-dependent households are relevant to the estimation of the needs of low paid
workers. A basic acceptable standard of living must be more than the current living standards
of the three working households. Having regard to the pension safety net and taking into
account the costs of work, a basic acceptable standard of living for these families would be in
excess of 60% of the Australian median equivalised disposable household income.

695. Despite submissions by ACCER for it to do so, the FWC has not referred to these issues in its
decisions since 2010. As well as being obliged to take into account relative living standards
and the needs of the low paid, the FWC has an obligation to promote social inclusion and an
obligation to provide a safety net of fair minimum wages. Neither of those obligations is
served by the continuing failure of the FWC to consider and take into account the amount paid

by way of pensions and the living standards provided by them.

E. THE WORKING FAMILY PROFILE: ISSUES AND DATA

696. Our review of the relative position of low income workers shows, unsurprisingly, that the
workers most in need are those with family responsibilities. This has to be, unless we were to
find ourselves in a social system that provides public funding for all of the needs of a worker’s
dependants. We do not live in that kind of system and, because of budgetary constraints, are
most unlikely to do so for the foreseeable future, if ever.

697. The argument that a wage increase is needed to enable workers to provide for their
dependants is often met with the response that many of the low paid are not workers with
family responsibilities and that a substantial number of low paid workers are juniors and
workers living in higher income households. In both cases, it is said, that these workers have
fewer needs than the single breadwinner families. The opposition to wage increases then
moves to claims that society has changed and that we have moved from the single
breadwinner families to diversified family structures and working patterns. Mostly, this line of
argument focuses on the increase in the number families in which both parents work, often
with the second parent working part time, and the increasing number of part time and casual
juniors in the workforce.

698. The first point in response is that the number of juniors has no merit because, as juniors, they
are paid junior rates of pay which are set having regard to the fact that they are juniors and do
not have the same kinds of needs that adult employees have.

699. The substantive point in response to this workforce diversity argument is that the purpose of a
safety net is to provide for those who need it, even if many do not need it. This response is
central to the living wage principle and internationally recognised human rights, discussed in

Chapters 1C and 2A, and to more than a century of minimum wage setting in Australia,
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following the decision in the Harvester case in 1907. Because of the value that society places
on the family and the proper support of children, an element of over-compensation occurs in
the case of workers without family responsibilities. This is required for, and promotes, the
common good. To the extent that government provides financial support for families, the
amount of over-compensation will be reduced; but the essential role of wages remains.

Promoting the common good by supporting workers with family responsibilities

700. The work of the Commonwealth Commission of Inquiry into Poverty (Poverty Commission)
in the early 1970s made an important contribution to family policy in Australia and the
articulation of the values that underpin good family policies. Providing parents with a
choice about how they care for their children is of fundamental importance. The issue was
usefully summarised in one of the Poverty Commission’s reports, in the context of its
discussion of the extent of poverty among families in which there was a full time breadwinner:

‘A further way in which many low income families are often placed under great
stress is in relation to the freedom parents have to decide how they will divide
their time between working, looking after children, and other activities. Because
of financial pressures some parents are confronted with the choice of spending
more time earning money and less time at home or struggling on an income below
the poverty line....

Some fathers compensate for their low wages by working more hours or working
two jobs. In many instances this may create considerable pressure on parents
and their children....

Inadequate wages and pensions place considerable pressure on mothers to
work...The mere fact of a mother working is not necessarily detrimental to the
family. The relationship between a mother working and child development has
been hotly debated in recent years, but the research on the subject has been
inconclusive. The pertinent issue is the freedom of mothers to choose whether or
not to work, so that each family can reach a solution which is satisfactory for its
members. The pressure to work created by an inadequate income means that some
mothers are less free to choose.” (First Main Report, April 1975, volume 1, page
204, footnote omitted, italics added.)

701. The Poverty Commission was the result of widespread concern about the fact that families with
a single full time breadwinner were living in poverty. The passage notes that low wages were
being compensated for by fathers working overtime or taking a second job and that low wages
were placing pressure on women to take up paid employment. Its point was that these
responses to poverty were not acceptable. The breadwinner should not have to undertake extra
work for the family to escape poverty; nor should the parent who is the primary carer have to
take paid employment in order for the family to escape poverty.

702. This passage was written in the context of a higher proportion of stay-at-home mothers in
couple parent families than is presently the case. Whether the changes since that time in
workforce participation by mothers are the result of free choice or economic pressure is a
matter of debate. However, the substantive point made in the quoted passage remains true:
parents should have the ability to choose that one of them will stay at home and care for
the children and not engage in employment. It concerns the capacity of families to choose how
best they care or their children. The passage is just as relevant today as it was 40 years ago.

703. The Poverty Commission proposed substantial changes to government policies to lift
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704.

705.

706.

these families above the poverty line. The policy objective was to have an acceptable
disposable income for families without the need for the breadwinner to work overtime or
take a second job or for the other parent to undertake, or apply for, paid employment.

This policy objective, which was central to the work of the Poverty Commission, remains a
valid objective. The objective is to provide a minimum wage which, together with family
payments, will enable families to rely solely on that wage.

Many Australian families can, and do, choose to live on a single income. Many couples
chose to live on a single income for the benefit of their children and many couples
find that the best interests of their children can be best served by both of them working,
often with one parent working part time. That is a choice that they are entitled to make.
But it is harder for lower income families as a result of low wages and limited
government support. So much so, that it requires many of them to live in or near poverty.
We emphasise that our advocacy for a wage that takes into account the needs of parents
with family responsibilities does not raise any gender-specific issue. There are three
important points that need to be made in regard to this important area of public policy:

First, parents should have the effective right to choose that one of them will stay out
of the employed workforce in order to care for their children. A corollary of this
principle is that parents may decide that the interests of the family, and those of
the children in particular, would be best served by both of them being employed.
Whether the second parent takes a job will depend on a variety of factors, including
the availability and cost of good child care.

Second, the principle applies whether the breadwinner, or principal breadwinner, is
male or female. Parents should be able to choose which one of them will be the
breadwinner and which one of them will stay out of the employed workforce in order
to care for their children.

Third, where parents are out of the employed workforce for a substantial period
of time in order to raise children there should be various kinds of training programs
and other educational support to assist them to return to the workforce when they
choose to do so.

Despite increased workforce participation families are still living in poverty

707.

708.

If couple parent families are living in poverty on a single wage, it is to be expected that there
will be an increasing frequency of part time and casual work undertaken by the parent who is
the primary carer of the children. The argument that these part time and casual adult workers
reduce the relevance of the single breadwinner fails to recognise why they need to work. If
the family is living in poverty, or unable to achieve a basic acceptable standard of living, the
family is under pressure for the second parent to work, just to make basic ends meet. In low
income families the second parent does not get part time work for “pin money”.

The second parent should not have to undertake full or part time employment in order for the
family to escape poverty and achieve a basic acceptable standard of living. Similarly, the full
time breadwinner should not have to work overtime or get a second job in order for the family
to escape poverty and achieve a basic acceptable standard of living. Coming back to our
comparison with those on pensions, it should not be necessary for the full time breadwinner to
work more hours or for both parents to work in order to achieve the basic acceptable standard

of living provided to pensioners. Because the lowest of the minimum wage rates are poverty
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712,

713.

wages for families and do not provide a basic acceptable standard of living, the frequency with
which a second parent works in low income households should not be a factor that reduces
wage rates for low paid workers.

The FWC raised questions about the number of single breadwinner families in 2012 and 2013.
In the 2012 consultations ACCER was asked if it had "any evidence at all about what
proportion of award wage workers, or low-wage workers, are in fact couple families with two
children and, in particular, with only one of them employed?" The answer was that it did not
and that the issue was one of principle. The purpose of the safety net is to ensure that it is
there for people who may need it, regardless of the number. That has remained ACCER's
position, but the factual issue can now be assisted by data from the 2011 Census, as we
discuss later.

A similar question was raised in the 2013 Annual Wage Review through the FWC's written
guestions to the parties. The question was: "Does ACOSS, ACCER or the Australian
Government have any information on how many single earner couple families there are that
are reliant on award rates of pay?" This question was about the proportion of award-reliant
workers within the broader group of single earner couple families. It is a different, but related,
question to the one asked in 2012. The Australian Council of Social Services (ACOSS) did
not respond to the question, but the Australian Government and ACCER did.

The Australian Government responded:

"We are not aware of any data source which contains the specific information requested.
However, using the Household, Income and Labour Dynamics in Australia (HILDA)
survey data, we can estimate the number of single - income couple families where the
single earner is on relatively low wages.
Using the latest available wave of the HILDA survey, DEEWR estimated that in 2011
there were around 575,000 single earner couple families on a low wage (defined as
hourly earnings below 2/3 of the median — this will include people beyond minimum wage
workers). This represents around 16 per cent of single earner couple families."
(Responses to Consultation Questions for the Fair Work Commission Annual Wage
Review 2013, Australian Government, 17 May 2013, page 4.)
The footnote to this passage referred to the definition of low wage earners in the
Commonwealth's initial submissions of March 2013. Low paid workers were there defined as
those employees who are 21 years of age and over and earning up to two-thirds of the
median hourly earnings for employees. The full time median wage in August 2011 was
$1,100 per week. There were an estimated 575,000 single earner couple families on a wage
of less than $773.33 per week. This wage figure was used by the FWC in its discussion of the
term "low paid" and relative living standards in the 2013 decision; see Annual Wage Review
2012-13, Decision, paragraphs 363 and 387.
We can estimate, for example, the disposable incomes of families with two children who
depended on a wage of $733.33 in August 2011. At this time the family payments for two
children (aged 8 and 12) were $248.06 per week (ACCER submission March 2012, page 85).
In the 2011-12 tax year the net income for the worker on $733.33 was $38,265.00 per year
(based on 52.18 weeks), with a net income of $659.35 per week (after taking into account the

Medicare levy exemption for the family). The disposable income of the family of four was
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$907.41 per week. Table 27 shows that the 60% relative poverty line increased from $952.52
to $995.40 over the period January 2011 to January 2012.

714. So those families with two children within the total of 550,000 families would have been below
the 60% poverty line. An unknown proportion, but most likely a substantial proportion, of the
575,000 single breadwinner couple families would have been families with two children and,
consequently, have had a disposable income well below the poverty line. Of course, the data
did not disclose how many were award-reliant, but that was rather less important than the fact
that many were living in poverty and low wages were the cause of it. This aspect was taken
up in ACCER’s response.

715. ACCER's written response to the question was:

"ACCER does not have any information on the number of single earner couple families
who are reliant on award rates of pay. We submit that the question of whether or not one
parent stays at home to care for the children or undertakes part or full time employment
would not be affected by the award reliance, or not, of the sole breadwinner. We expect
that a major determinant of whether or not the second parent seeks employment is the
level of income paid to the sole breadwinner, whether that income is pursuant to an
award, a collective agreement or an individual overward agreement...

As we have shown in the Supplementary Reply, at Graph 3, families comprising a couple
and two children (aged 8 and 12) are living below the poverty line. This places great
pressure on the second parent to undertake employment, with the pressure being most
acutely felt by those on the lower rates of pay, whether they be set by awards or
otherwise. As a result of the increasing numbers falling into poverty over the past
decade, we would expect that a much greater number of couples now experience the
financial pressure for both of them to work. In some cases the pressure would cause the
breadwinner to work overtime or shiftwork or take a part time job... (Responses to
Questions for Consultations by the Australian Catholic Council for Employment
Relations, May 2013, paragraphs 8 and 9)

716. The FWC apparently remained concerned about the data and made the following comments
in its Decision:

"ACCER reiterated its concern that the modeling shows the “dire position” of low-income
working families. Based on ACCER calculations using figures for disposable income of
selected households earning at the C14 level from the Statistical Report, ACCER
estimated that in December 2012, a family of four is very much below the widely
recognised 60 per cent of median income relative poverty line, being only 53.2 per cent
of that level. We did not receive any evidence as to how many people might actually be
in that position." (Annual Wage Review 2012-13, Decision, paragraph 409, emphasis
added)

717. Several points need to be made about this passage, especially the reference to there being
no evidence about how many people might actually be in the position described. First,
ACCER's concern was not simply with those on the NMW/C14 award rate, but it extended to
families on higher award rates; up to, and beyond, the lowest rate fixed for cleaners. The
NMW, as the worst case, was proposed as the starting point to address poverty, with a
proposal that it be increased by an extra $10.00 per week. Asking how many families are on
the NMW is asking a far too narrow question. The relevant question is how many low paid
families are living in poverty and then seeking to find the best way to address the problem in a
graduated way.

718. Second, we can assume that if the Commonwealth was unable to provide any more specific
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data, then there was no data to fully answer the question asked or deal with the particular
matter about the NMW in the passage just quoted.

You have to do the best you can with the data that is available. The data that was available
showed that there were 575,000 single earner couple families relying on a wage of no more
than $773.33 per week in August 2011; and a significant proportion of them must have been
families with children living below the poverty line.

Third, the FWC also had evidence from a research report by the ACOSS, similar to that which
we discuss below, showing that that 17.7% of Australians living below the 50% poverty
line (estimated to be 401,000) were in, or relied on, fulltime employment. Using the 60%
poverty line the ACOSS report estimated that 20.5% of Australians living in poverty (estimated
to be 760,000) were in, or relied on, full time employment. In referring to this report the FWC
commented “Low-paid employment appears to contribute more to the total numbers in poverty
than does unemployment.” (Annual Wages Review 2012-13, Decision, paragraph 408)

The evidence pointed to many working families being in poverty, even where there was a
person in the household in full time employment and on a wage substantially higher than the
NMW, yet the FWC appeared to want more precise information before acting. This cannot be
a reason for inaction. Why desist from action because the many families living in poverty, and
the depth of poverty among them, cannot be quantified?

In both 2014 and 2015 ACCER submitted evidence from the 2011 Census on the profile of
low income working families. That evidence is set out in the following section. There was no
reference to the evidence in the June 2014 decision, but reference to was made to it in the
June 2015 decision. It came in the context of a reference to the “family types among those on
the NMW or modern award minimum wages”, a more limited question than the family types or
circumstances of the low paid and of those workers who are living in poverty. It suggested
that the FWC was focussed on those workers who happened to be paid the minimum wage
rates rather than those who were living in need because the safety net wages system and
their limited bargaining strength had left them in that position. The low minimum wage rates
set by the FWC are poverty-inducing rates even when some workers are able to bargain for
an overwaward payment. The distinction drawn by the FWC is artificial and does not address
the question of the level at which wages should be set in order to provide a decent standard of
living. The following passages in the June 2015 decision relate to this aspect

“[340] Little information as to the prevalence of particular family types among those on
the NMW or modern award minimum wages was put to us in the current Review. ACCER
relied on 2011 Census data to submit that 55 020 families (or 7 per cent of all couple
families with two children) with at least one full-time breadwinner were under their
approximation of the 60 per cent relative poverty line. The Australian Government drew
on HILDA data, submitting that 14.6 per cent of award-reliant employees were in a
couple household with a child under 15.

[341] The HILDA data do not identify the proportion of award-reliant employees in a
couple household with children under 15 who were single-income earners. It is clear that
the proportion must be less than 14.6 per cent.

[342] We are aware that the AWRS collected information from employers and their
employees on a range of workplace relations and employment matters. Unlike HILDA,
the AWRS provides information on whether an employee is the sole, main or secondary
income earner in their household.
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[343] The relevant data collected have not been published and the parties in the Review
have not had an opportunity to consider and put submissions in relation to the data. In
that circumstance, it is inappropriate that we rely on the unpublished data for the purpose
of our decision in the current Review.

[344] We intend to publish the AWRS information about whether award-reliant
employees are the sole, main or secondary income earner in their household by
reference to the various household types, including couple households with children
under 15, in the statistical report for the 2015-16 Review. This will provide the parties
with an opportunity to put submissions about the information and to bring any alternative
evidence on the issue. It is important that our consideration of any proposals to address
relative living standards of NMW and award-reliant employees and the needs of the low
paid is better informed by some understanding of the incidence of award-reliant
household types. We would be assisted by any information or submissions, including any

submissions in relation to the AWRS data, in future reviews.” (Annual Wage Review

2014-15, Decision, footnotes omitted.)
The FWC was obviously aware of some unpublished data, but was not in a position to rely on
it in 2015. The proposal to release it for comment implied that it was relevant and that the
kind and extent of the family responsibilities of the workers covered by the survey, specifically
those who are only paid the minimum wage rate, would be relevant to the wages being set.
There are a number of responses that could be made in response to this, concerning the
nature and the purpose of safety net wages and the human rights of low paid workers, along
the lines already covered in this section and in other parts chapters. They are not needed at
this stage because, as at 30 March 2016, none of this kind of material has been included in
the FWC’s Statistical Report, the latest edition being dated 18 March 2016.

THE 2011 CENSUS AND THE WORKING FAMILY PROFILE

Since the FWC raised questions in 2013 regarding the number of couple parent families with
children, we have been able to access data from the August 2011 national Census regarding
the working patterns and incomes of various kinds of families. This data adds to the
abovementioned material on the extent of poverty among low income working households and
demonstrates that a second income does not provide an escape from poverty. The following
material was before the FWC in 2014 and 2015. It was worthy of more than the passing
reference it received in the June 2015 decision.; see paragraph 340, which we quoted in the
second last paragraph.

According to the 2011 Census, the total number of couple families with dependent children
was 2,086,269 and there were 600,892 sole parent families with dependent children. The
term "dependent children" covers children less than 15 years or dependent students aged 15
to 24 years. Each of those figures can be broken down by the number of children (up to six
and more), the incomes of the families and the labour force status of the couple or sole
parent. The Census records 897,885 couple parent families with two dependent children.
The number of sole parent families with two children was 194,554, The Census also records
that there were 448,133 couples with children who were not dependent children, as described,
and 2,150,299 couples without children.

In the Table 35 we have collated the data in Appendix A on the working characteristics of

couple parent families by reference to family income levels. The Census collected income
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data by reference to various income ranges. The Census question was "What is the total of
all wages/salaries, government benefits, pensions, allowances and other income the person
usually receives?" Tax was not to be deducted. Separate data was required for each person
in the household. Because of the space limitations we have reduced the number of columns
of income related information. The information is self-reported and some inaccuracy in the
Census returns is to be expected.

Table 35 has two purposes: to provide evidence about the extent of poverty among low
income working families and to provide an employment profile of those families.

Table 35
Working arrangements of couple parent families with two dependent children
August 2011

Total income Total income
less than $1,000.00
$1000.00 per week Total families
per week or more
1 One full time and other not 28,300 130,757 159,057
in labour force (26.6%) (19.2%) (20.2%)
5 One part time and other not 13,942 12,095 26,037
in labour force (13.1%) (1.8%) (3.3%)
3 One away from work and 3,038 5,621 8,659
other not in labour force (2.9%) (0.8%) (1.3%)
4 One unemployed and other 5,061 1,774 6,835
not in labour force (4.8%) (0.3%) (0.9%)
. 14,197 5,937 20,134
5 Both not in labour force (13.4%) (0.9%) (2.6%)
. 5,937 162,074 168,011
6 Both full time (5.6%) (23.7%) (21.3%)
7 One full time and other part 15,580 274,579 290,159
time (14.7%) (40.2%) (36.8%)
8 Both part time 6,712 22,376 29,088
P (6.3%) (3.3%) (3.7%)
9 Both (employed and) away 731 7,024 7,755
from work (0.7%) (1.0%) (1.0%)
10 One away from work and 431 774 1,205
other unemployed (0.4%) (0.1%) (0.2%)
11 One part time and other 1,276 10,151 11,427
away from work (1.2%) (1.5%) 1.4(%)
12 One full time and other 1,407 27,136 28,543
away from work (1.3%) (4.0%) (%)
13 One full time and other 3,796 16,018 19,814
unemployed (3.6%) (2.3%) (2.5%)
14 One part time and other 3,164 2,809 5,973
unemployed (3.0%) (0.4%) (0.8%)
1,794 547 2,341
15 Both unemployed (1.7%) (0.1%) (0.3%)
16 Status of one or both not 857 1,262 2,119
stated (0.8%) (0.2%) (0.3%)
Total 106,223 680,914 787,137
(100%) (100%) (100%)
Source Census 2011, Australia and Appendix A. The tables in Appendix A have been extracted from the Census data
by the Pastoral Research Office of the Australian Catholic Bishops Conference. These figures do not include

families that have negative income or nil income, families where partial income was not stated and families where all
income was not stated.
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Poverty among low income working families

728. Table 35 draws a distinction between those with incomes of less than $1,000 per week and
those with incomes of $1,000 or more per week. The recorded figures are pre-tax figures.
After taking into account the inclusion of income tax, the disposable income of a family of four
on an income that is recorded as $1000.00 per week in the Census would be about $932.00,
substantially below the 60% poverty line, which in August 2011 would have been somewhere
between $952.67 (January 2011) and $995.60 (January 2012); see Table 27. We can say,
therefore, that all of the people covered by the “less than $1000.00” column in Table 35 were
in households under the 60% relative poverty line, subject, of course, to the accuracy of the
individual returns.

729. The table shows that 106,223 families, or 13.5% of the total, were living in poverty. This
amounts to almost 424,892 people, half of them children. The number with at least one full
time breadwinner was 55,020. This means that just over 110,000 children were living in
poverty even though there was a full time worker in the home. In addition, there were 25,094
families where one or both of the parents worked part time (and disregarding part time
employment where there was one parent working full time).

730. In contemporary Australia, full time work is not necessarily a path out of poverty; but it should
be. The best way out of poverty is through work that pays a living wage.

The work profiles of low income families

731. The second purpose of Table 35 is to provide evidence of the working profiles of low income
families. As we explained in section E, the FWC has raised questions about the extent of
single breadwinner families among low income families, which suggested that it would not
target poverty among single breadwinner families unless it had more evidence on the extent of
single breadwinner family poverty. Table 35 shows the number of single breadwinner families
living in poverty and classifies the total number according to the working arrangements of the
parents in two children families. Table 35 shows that 39.7% were single breadwinner families.
If the number of families in which the single breadwinner was unemployed or "away from
work", is added that percentage rises to 47.4%. By comparison, 20.3% of the families had
more than one full time worker. If one adds in families where the second breadwinner was
unemployed or away from work, that figure rises to 25.2%. In 13.4% of the households both
parents were not in the labour force. In 6.3% both parents worked part time. Among couple
parent families with two children living in poverty the number of single full time breadwinner
families out-number the families with more than a full time breadwinner by almost two to one:
39.7% to 20.3%; or, on the broader classification, 47.4% to 25.2%.

732. ACCER has argued that, as a matter of principle, wages should be set on the basis of a single
breadwinner family. This data confirms that, in practice the single breadwinner family is the
most common, by far, among families living in poverty. The Census data provides more
reason for the FWC to specifically target poverty by granting successive additional increases
in the NMW.

Sole parent families
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733. Table 36 presents data from the 2011 Census regarding the employment status of sole
parents with two dependent children. We have used the lower demarcation line in this table
than the one used in Table 35 in order to reflect the lower relative poverty line sole parent
families. From Table 27 we know that the 60% relative poverty line for August 2011 was
between $725.85 (January 2011) and $758.55 (January 2012). From the choices available in
the Census return, the "less than $800.00 per week" column is the most appropriate,
especially given that the Census returns include tax earned on income.

Table 36
Working arrangements of sole parents with two dependent children
August 2011

Total Total income
income $800.00 per Total families
less than week or more
$800.00 per
week
1 Employed, full time 9,913 40,412 50,325
2 Employed, part time 32,828 19,295 52,123
3 Employed, away from work 2,518 2,281 4,809
4 Unemployed 9,550 1,574 11,124
5 Not in labour force 44 532 7,967 52,499
6 Labour force status not 382 96 478
stated

Total 99,723 71,625 171,358

Source Census 2011, Australia and Appendix A hereto. These figures do not include families that have negative
income or nil income, families where partial income was not stated and families where all income was not stated.

734. Table 36 shows the working patterns among sole parents with two children, with $800.00 per
week as the best fit for the poverty line. On this basis, the majority of sole parent families,
58.2%, were living in poverty at the time of the Census. This represented 199,446 children.
Most were in families where the parent was not working. Among those living in poverty, only
9.9% of the parents were employed full time, but 32.9% were employed part time. Table 4 of
Appendix A shows that most of the part time workers reported an income of less than $600.00
per week. These figures are very troubling and raise issues far beyond the scope of the
FW(C's responsibilities. However, it does emphasise the urgency of increasing low wage rates
in a measured and sustained manner.

735. ACCER has argued over the years that high childcare costs have forced sole parent families
into poverty and/or unsatisfactory latch key arrangements and has requested tribunal-
sponsored research into child care costs. This has been put on the basis that the costs of
child care for sole parents is a matter that should be taken into account when considering and
providing for the needs of the low paid.

736. The high cost of childcare for working sole parents is illustrated by Table 15.1 of the FWC'’s
Statistical Report of 18 March 2016. The table provides data on the average weekly cost of
work-related child care by gender for employees reporting cost of work-related child care

greater than zero. A footnote to the table summarises the import of the data for sole parents:
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“As an example of how these data can be read, results show that the average cost of work-
related child care was $116.48 for award-reliant females who were primary carers and that
they spent, on average, 19.0 per cent of their weekly gross wages on the costs of work-related
child care”.

737. Full time employment unobtainable or impractical for many sole parents. Table 36 shows, for
sole parents with two children, there are more employed part time than full time. The FWC
has set wages on the basis that workers are employed full time, i.e. for 38 hours per week. It
has said in each of its past decisions that workers “in full-time employment can reasonably
expect a standard of living that exceeds poverty levels”; see, for example, Annual Wage
Review 2012-13, Decision, paragraph 33. The Statistical Report, at Table 8.2, has the NMW-
dependent sole parent with two children working full time and having a margin of 18% over the
poverty line, a margin greater than the 15% margin of the single adult. The FWC relies on this
table in its assessment of relative living standards and the relative needs of different kinds of
households; see, for example, Annual Wage Review 2014-15, Decision, paragraph 337,
footnote 229.

738. The effect of the FWC taking into account the position of sole parents on the basis that they
are employed full time is unrealistic and detrimental to their interests. In the absence of the
FWC taking into account a realistic assessment of child care costs for sole parents, the FWC
should assess the needs of sole parents on the basis that they work for 27.5 hours per week.
It is a working week that could be worked within school hours and one which would enable
sole parents to give their children, care and support outside school hours. For the NMW-
dependent sole parent, this would result in a disposable income of $833.76 per week, $6.13
below the 60% poverty line. This is a much more realistic figure than the current estimate of
full time employment, with no childcare costs and a margin of 18% over the poverty line. It
would also be public recognition of some of the difficulties faced by sole parents in caring for

their children.

G. NATIONAL MEASURES OF POVERTY IN THE LUCKY COUNTRY

739. Over the past few years several significant reports have been published on the extent of
poverty in Australia. Together they present a grim picture of the persistence of poverty during
a period of substantial economic growth. For many this is not the Lucky Country.

740. Poverty, Social Exclusion and Disadvantage in Australia, a report prepared by the National
Centre for Social and Economic Modelling (NATSEM) for UnitingCare, was published in
October 2013. The focus of the report is on children in poverty and changes in poverty
patterns since 2000-01. Poverty is considered by reference to the 50% of median relative
poverty line. The report is based on ABS data from successive issues of the Survey of
Income and Housing over the period to 2011-12. The report's overview is:

"The 2011-12 ABS data suggest that around 2.6 million (11.8 per cent) Australians live
under the poverty line. Of these, almost one-quarter (618,000) are dependent children
aged less than 25 years of age and 494,000 aged less than 15 years of age. Around
11.5 per cent of children under 25 years and 11.8 per cent of children under 15 are
living in poverty. The overall rate of poverty amongst persons has increased since
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2000-01 from around 10.2 per cent to 11.8 per cent, representing a statistically
significant increase. Child poverty rates (for both those aged less than 15 years and
less than 25 years) remain virtually unchanged since 2000-01 when compared with
2011-12 (Figure 2). All forms of poverty were lower in 2005-06 and 2009-10 compared
to the first and last years of analysis." (Page 8, footnotes omitted)

741. The NATSEM/UnitingCare report covers the extent of poverty in households by reference to
labour force status. Full time employment was defined as greater than or equal to 35 hours
per week, consistent with ABS usage. It found that a person in a family with a person
employed full time had only a 3% chance of being in poverty, but amongst children under 15,
the rate rose to 4.5% (Figures 7a and 7b, page 19). While these are low percentages, they
refer to a large proportion of the population. When considered overall, 20% of those living in
poverty live in a family where a person is employed full-time (Figure 8, page 21).

742. Poverty in Australia 2014 was published by ACOSS in October 2014. It was the fourth
publication in a series first published in 2011 based on research undertaken in 2010 by the
Social Policy Research Centre; see Poverty in Australia: New Estimates and Recent Trends -
Research Methodology, Peter Saunders, Bruce Bradbury and Melissa Wong, 2012. Each
publication contains updated material. The 2014 report "tells the story of poverty in Australia
in 2011-12, in the last year of the previous government, three years out from the Global
Financial Crisis and with unemployment remaining above 5%" (page 7).

743. The ACOSS report considers the extent of poverty in Australia by reference to the 50%
and 60% relative poverty lines. It describes the 50% line, which is used by the OECD, as
one that "equates to a very austere living standard” (page 7), an assessment we agree with.
It describes the 60% relative poverty line as one that "... is widely used in Britain, Ireland and
the European Union" and states that "it equates to an income of $480 per week for a single
adult, and $1,009 per week for a couple with two children. Both poverty lines take account of
people’s housing costs in measuring poverty" (page 7). These figures for the 2011-12 year
are close to our January 2012 calculations at Table 27, where the single person's poverty line
is $474.10 per week and the couple with two children family is at $995.60 per week.

744. The ACOSS report covers the risk of poverty within different sectors of the population and
the composition by sector of those in poverty. The striking feature of the report is the extent
of poverty among those in full time employment, at both the 50% and 60% relative
poverty levels.

745. The report shows that among households with fulltime workers 4.7% were below the 50%
poverty line (page 31). These are workers with family responsibilities and they comprise
almost 1 in 20 of the fulltime workforce. At the 60% poverty line the percentage in
poverty rises to 8.1% (page 31). Looking at the profile of those living in poverty, the report
finds that 20.5% of those living below the 50% poverty line are in, or rely on, full time
employment (page 32). Using the 60% poverty line the figures rise to 22.2% (page 32). The
estimated numbers of those living in poverty in households where there is full time employment
are 522,138 at the 50% measure and 891,343 at the 60% measure (page 16).

746. Similar statistics to those just quoted were before the FWC in 2013. The FWC referred to the

report in the decision, concluding with:
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"The data in Poverty in Australia 2012 show that of all people with disposable incomes
below 60 per cent of the median, 20.5 per cent were employed full-time, 13.5 per cent
were employed part-time and 5.9 per cent were unemployed—the remainder were not in
the labour force. Low-paid employment appears to contribute more to the total numbers
in poverty than does unemployment." (Annual Wage Review 2012-13, Decision,
paragraph 408, footnote omitted and emphasis added)
This passage in the 2013 decision, with its acceptance of the connection between low paid
employment and poverty, highlights a point that we have made elsewhere: the FWC failed to
target poverty despite compelling data on the presence of poverty among working families.
Over the two years from the 2012 report to the 2014 report the figure of 20.5% referred to by
the FWC increased to 22.2%.
The ACOSS and NATSEM/UnitingCare reports demonstrate that a very significant part of
child poverty occurs in homes in which there is fulltime employment. The obvious conclusion
from this is that the current wage levels are part of the reason for child poverty and their
increase is needed if child poverty is to be minimised and eliminated.
In July 2015 the Melbourne Institute published The Household, Income and Labour Dynamics
in Australia Survey: Selected Findings from Waves 1 to 12. The report, based on the
Household, Income and Labour Dynamics in Australia Survey (HILDA), is authored by Roger
Wilkins and includes data on the extent of income poverty in Australia. There is a short
summary of income poverty:

“A wide variety of definitions or measures of poverty, or material deprivation, have been
employed by economic and social researchers. While recognising this diversity of
potential measures, in this chapter we focus on the most commonly employed definition
applied to the study of poverty in developed countries, which conceives of poverty as
relative deprivation or socio-economic disadvantage, and which measures deprivation in
terms of inadequacy of income. Consistent with the approach of the Organisation for
Economic Cooperation and Development (OECD) and other international bodies, we
define relative income poverty as having a household income below 50% of median
income. While based on a degree of public and researcher consensus, it should
nonetheless be acknowledged that there is an element of arbitrariness to this—or any
other—definition of relative poverty.” (Page 27)

The element of arbitrariness in the relative poverty line arises from two sources, which we
discussed in section A of this chapter: a particular income point does not determine whether
or not a particular household is living in poverty in a qualitative sense; and the choice of 50%,
rather than 60% of median income, or some point in between, is a matter for judgment in the
absence of any research directed at the question of where the poverty line should be best
placed by reference to the median. We suggested earlier that the 50% relative poverty line
could be regarded as a measure of “deep poverty”.

The data on which the HILDA report is based covers the period 2001 to 2012. It found that in
2012 the poverty rate, by the low measure of 50% of median income, was 11.4%

“The proportion of the population below this poverty line has fluctuated over time, rising
substantially between 2006 and 2008, since when it has steadily declined from 13.2% to
11.4% in 2012. A key reason for this fluctuation is that many welfare recipients in
Australia have incomes quite close to 50% of median income, so that relatively small
movements in government benefits or the median can bring about sizeable changes in
the poverty rate. While the limited progress in reducing relative income poverty between
2001 and 2012 may be regarded as undesirable, concern may be tempered by the
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poverty estimates obtained when the real value of the poverty line is maintained at its
2001 level of $16,510 (at December 2012 prices). For this absolute poverty line, the
proportion of the population below the poverty line drops from 12.5% in 2001 to 4.4%”
(Page 27)
The absolute (or anchored) poverty line referred to in this passage is “an income poverty
threshold which has its real value held constant over time rather than adjusted for changes in
average living standards” (page 27).
The report also reported on child poverty rates. In 2012 the child poverty rate, at 8.1%, was
below the overall poverty rate, with child poverty being significantly higher when children live
with one parent, rather than both parents: 19.8%, compared to 5.2%. Our figures in Table 36
show that the major causes of this would be the number of sole parents who are engaged in
part time and not full time employed and the number who are unemployed or not in the labour
force. These groups comprise 87.2% of the sole parent families with two children living on
incomes of less than $800.00 per week in 2011.
The foregoing figures are very worrying and confirm that the working poor in Australia are not
confined to the ranks of the unemployed and the underemployed. To put these figures into a
broader perspective we now turn to some international comparisons using relative poverty
lines. There is a range of material about international comparisons based on relative poverty
lines as a result of improved standards for collection and analysis and the collection of more
comprehensive data. This has prompted more local commentaries on international

comparisons.

A major source of data and commentary on inequality and poverty across nations is in Divided
We Stand: Why Inequality Keeps Rising published by the OECD in 2011. The introduction to

the overview of the study states:

"Over the two decades prior to the onset of the global economic crisis, real disposable
household incomes increased by an average 1.7% a year in OECD countries. In a large
majority of them, however, the household incomes of the richest 10% grew faster than
those of the poorest 10%, so widening income inequality. Differences in the pace of
income growth across household groups were particularly pronounced in some of the
English speaking countries, some Nordic countries, and Israel." (Page 22)

In May 2013 the OECD followed this earlier work with an inequality and poverty report entitled

Crisis squeezes income and puts pressure on inequality and poverty. It introduced the report

with the following assessment:

"The OECD’s report on income inequality, Divided We Stand (2011), documented that the
gap between rich and poor in OECD countries had widened continuously over the
three decades to 2008, reaching an all-time high. New OECD data show that the
global economic crisis has squeezed incomes from work and capital in most
countries. Excluding the mitigating effects of the welfare state, via taxes and transfers
on income, inequality has increased by more over the past three years to the end of
2010 than in the previous twelve. Tax-benefit systems, reinforced by fiscal stimulus
policies, were able to absorb most of this impact and alleviate some of the pain. But, as
the economic and especially the jobs crisis persists and fiscal consolidation takes
hold, there is a growing risk that the most vulnerable in society will be hit harder as the
cost of the crisis increases." (Page 1)
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The report refers to changes in poverty levels from 1995 to 2010, noting that relative poverty
increased in Australia, amongst others. Australia ranked 26th in the 34 OECD countries in
this study.

In March 2014 the OECD published Society at a Glance 2014 Highlights: Australia, OECD
Social Indicators. This report provides an overview of social trends and policy developments in
OECD countries and selected non-member countries using a variety of indicators from the
OECD and other sources. Using the 50% relative poverty measure it found Australia’s
poverty rate was 14.4%, which was considerably higher than the European Union average of
9.4% and substantially higher than the OECD average of 11.3%. In regard to inequality, the
Gini coefficient was 0.334, considerably higher than the more egalitarian European Union
(0.029) and marginally behind the OECD average of 0.313.

Another report on international comparisons of poverty rates is Measuring Child Poverty: New
league tables of child poverty in the world’s rich countries, Innocenti Report Card 10, UNICEF
Innocenti Research Centre, 2012. Part of the report compared the child poverty rates in 20
OECD countries, selected from the more advanced economies among the OECD
membership. The child poverty rate is the percentage of children living in households with
equivalent income lower than 50% of the national median. Of the 20 countries in the group,
12 had a lower child poverty rate than Australia. The UNICEF report also sets out the child
poverty rates by the 60% relative poverty line for 35 countries. Of the 20 more advanced
economies, 10 had a lower child poverty rate than Australia at the 60% level.

In September 2014 the UNICEF Innocenti Research Centre issued a further report, Innocenti
Report Card 12, in regard to the impact of the economic crisis on child poverty and well-being
in the same kinds of countries. The special focus of the report was the response of
governments to the impact of the economic crisis on child poverty. The report covered the
2008 to 2012 period and used an "anchored" 60% of median poverty line (a method referred
to earlier in relation to the abovementioned HILDA report). The 2008 line was adjusted by
inflation between 2008 and 2012, rather than by changes in the median.

The UNICEF recorded a reduction in child poverty in Australia from 19.2% to 13.0%, the third
best of the 41 countries in the survey (Table 1, page 8). In 2012 it had the seventh lowest rate
of child poverty. In regard to Australia's performance, which was singled out for particular
praise, the report commented:

"As with most other OECD countries, the Great Recession hit Australia. But unlike
many other countries, Australia managed to protect families as part of its economic
recovery strategy. One of the mostimportant contributory factors was a fiscal stimulus
of more than 4 per cent of GDP (a move that was facilitated by the fact that the country
had the necessary fiscal space). A portion of the stimulus package was designed to
support families in economic difficulties and to sustain their consumption. In particular,
the 2009 household stimulus packages were made up of three main one-off
payments: the Tax Bonus for Working Australians, provided to eligible taxpayers; and
the Back to School Bonus and Single Income Family Bonus, which were targeted at
low- and middle-income families with children." (Page 29)

In commenting on this report, Professor Peter Whiteford has drawn attention to the recent and

prospective changes in Commonwealth fiscal policies:
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"...while public policy was effective at reducing child poverty from 2008 to 2012, there are
strong reasons to be concerned about more recent changes and future trends. The
stimulus payments in 2008 and 2009 had strong positive effects on low-income families
with children, but other changes in family payments since then and the proposals in the
2014-15 federal budget will have accumulating negative impacts.

So while Australia seems to have improved significantly in UNICEF’s latest report card,
the future for children in low-income families here appears bleaker." (Australia bucks
child poverty trend but the future looks a lot bleaker, The Conversation, 29 October
2014.)
As we have seen in Chapter 1E, the family payments system has already been wound back
with more changes in prospect, through reduced payment rates, the changing of eligibility
criteria, the freezing or reduction of eligibility thresholds and the changing of indexing
provisions. The developments that made Australia stand out from most other countries are

now being wound back.

Fact Checks on topical issues concerning poverty and disadvantage
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In a speech delivered on Australia Day 2016 the Opposition Leader, Mr Bill Shorten, said:
"As long as 2.5 million Australians live below the poverty line, and one out of every four
are children ... We cannot say the fair go belongs to all,”
This prompted a public discussion about the accuracy of the claim which was taken up by the
Australian Broadcasting Corporation’s Fact Check unit in Fact check: Are 2.5 million
Australians in poverty and are one quarter of them children?
The Fact Check process does not have the academic rigour that characterise the research
referred to earlier, but it highlights broad issues and draws on the views of experts in coming
to its conclusions. The verdict on Mr Shorten’s claim was:

“Mr Shorten's claim checks out.

The basis for the Opposition Leader's claim comes from a 2014 report commissioned by
the Australian Council of Social Service which suggests that 2.55 million Australians live
in poverty, with 23.6 per cent of them children.

Whilst other research from NATSEM and HILDA found slightly more Australians under
the poverty line, with fewer of them children, these reports measure poverty and define
children differently, and the numbers are still comparable with data in the report which Mr
Shorten uses as the basis for his claim.

Experts say that whilst the different reports make slightly different assumptions, all are
sound in their methodology.

They also said that there are many ways to measure poverty, and there's an element of
arbitrariness involved.”

As the conclusion notes, the verdict based on the three research documents referred to earlier
in this section.
One of the matters referred to in the Fact Check report concerns the efficacy of only using
income as a measure of poverty. The report refers to an earlier Fact Check in December
2015 when the then Deputy Leader of the Nationals, Mr Barnaby Joyce, now the Leader and
Deputy Prime Minister, told the ABC TV's Q&A program:
"Our constituents are the poorest, that's one thing we do know and so we are always
looking out for them,"

In Fact check: Do the Nationals represent Australia's poorest electorates? 11 December 2015,
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the verdict was:

Mr Joyce's claim checks out.

Experts agree that there is no "gold standard" in measuring poverty.

Fact Check was unable to find one dataset that definitively measures poverty in relation
to electorates.

However, three separate datasets all indicate that the Nationals' electorates are on
average poorer or more disadvantaged than those represented by Labor and the Liberal
Party.

770. The three separate data sets referred to in this Fact Check were an income indicator to define
poverty and two sets of disadvantage indicators. The income indicator was the
abovementioned NATSEM/UnitingCare report Poverty, Social Exclusion and Disadvantage in
Australia, which included data to enable the determination of the number of children in poverty
and the total number of people in poverty in each local government area in Australia.

771. The first of the two measures of disadvantage was from the Australian Bureau of Statistics’
data on disadvantage for areas in Australia in the Index of Relative Socio-Economic
Disadvantage. This study is based on information from the Census and takes into account
income and other dimensions of disadvantage, such as the proportion of people working in
low-paid occupations, the proportion of people unemployed and one-parent families. The
second measure of disadvantage was that used in the report Dropping off the Edge 2015 by
Professor Tony Vinson and Associate Professor Margot Rawsthorne and published by
Catholic Social Services Australia and Jesuit Social Services. This report looked at
disadvantage across areas in Australia by reference to 22 indicators which are used to
measure social wellbeing, health, community safety, economic and education outcomes. The
areas are ranked according to their susceptibility to disadvantage. The indicators include the
rates of adult criminal convictions and prison admissions, juvenile offending, youth and adult

unemployment, no household access to the internet and the lack of post-school qualifications.
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A. LIVING WAGE AND AWARD WAGES CLAIMS
801. The Australian Catholic Council for Employment Relations (ACCER) seeks the following
orders by the Fair Work Commission (FWC):
e The National Minimum Wage (NMW) be set at $682.00 per week and $17.95 per hour.

e Award wage rates be increased by $19.00 per week.

802. The claim in respect of the NMW is for an increase of $25.10 per week.

803. These claims are made in an annual wage review which requires the FWC to set a "safety net
of fair minimum wages" by taking into account, among others, "relative living standards and
the needs of the low paid"; Fair Work Act 2009, section 284(1). This obligation applies to the
setting of the NMW and award wage rates. Because the subsection also requires the FWC to
take into account "the performance and competitiveness of the national economy, including
productivity, business competitiveness and viability, inflation and employment growth" when
setting safety net wages, the setting of fair minimum wages requires the weighting and
balancing of economic and social considerations. Social considerations are not uniform across
the range of minimum wage rates. The term "safety net" is not defined, but it is a beneficial
provision that is intended to protect workers, especially those who are low paid and who
depend on the NMW and low-paid award rates.

804. The setting of the NMW and award wage rates are two separate functions, requiring the FWC
to first form a view about the NMW rate it proposes to set in the review and then to take that
proposal into account in exercising its powers to set, vary or revoke modern award minimum
rates; see Annual Wage Review 2014-15 Decision, [2015] FWCFB 3500 (June 2015
decision), paragraph 139. The setting of the NMW is independent of the setting of award
wage rates. The award system does not cover all of the workers who are covered by the
NMW and, consistent with the terms of the legislation, the safety net wage rate set for them
cannot be influenced by the terms and operation of the awards.

805. The proper assessment of the needs of the low paid and relative living standards is not
constrained by the number of workers who will be paid the NMW as a result of the setting of
higher award rates or by the operation of collective and individual arrangements providing for
higher rates of pay. In its June 2015 decision the FWC noted data which indicated that "1.6
per cent of all employees were paid at the equivalent of the NMW"; June 2015 decision,
paragraph 318. The appropriate level for the NMW does not depend on the number of workers
who will actually be paid the NMW, such as 1.6%, 16.0% or some other figure, but the
capacity for the FWC to set and adjust a wage that it regards as appropriate may be
influenced by economic factors related to the number of employees who will be affected by its
decisions.

806. The claims take into account:

e the needs and relative living standards of workers who depend on the safety net rates
set by the NMW and awards;
o the insufficiency of the NMW and low-paid award rates to provide workers and their

dependents with a minimum acceptable standard of living in contemporary Australia;
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e the NMW and low-paid award rates result in many low paid workers and their families
living in poverty;

¢ the NMW and award rates up to, at least, the C10 award wage rate are insufficient to
provide, in the ordinary and expected circumstances, a minimum acceptable standard
of living and one that is above poverty levels and do not fulfil their intended function of
being a safety net that protects workers who need protection and support;

e published increases in cost of living, productivity and community-wide wages since the
June 2015 decision;

e the promotion of social inclusion, being one of the principal objects of the Fair Work
Act; and

e the claimed increases will not have any, or any significant, adverse national economic

impact.

ACCER submits that the claims are economically prudent. However, if the FWC finds that
there are economic reasons not to grant the claims as sought, ACCER seeks that priority be
given to increasing the lowest wage rates, i.e. supporting the most needy. The unmet needs
of workers across the wage classifications are not uniform and priority should be given to
lower paid workers who are living in, or are at risk of, poverty. This means that priority should
be given to adjusting the NMW.

The giving of priority to the adjustment of the NMW would be consistent with the statutory
obligation to first set the NMW by reference to, among others, relative living standards and the
needs of the low paid.

ATTACHMENT: WORKING AUSTRALIA, 2016: WAGES, FAMILIES AND POVERTY
The Attachment to this submission is the manuscript for an ebook Working Australia, 2016:
wages, families and poverty, referred to herein as the Attachment.
The following chapters of the Attachment are relied upon in support of these claims, in
addition to any specific references. Where the whole of the chapter is not relied upon the
section or sections of the chapter that are relied upon are specified.
Chapter 1. Working Australia, January 2001 to January 2016
B. 15 years of increasing affluence and poverty
C. A decent wage is a human right
D. The FWC'’s failure to address poverty
Chapter 2. The Australian wage setting framework
D. Support for families in minimum wage decision (re Safety Net Case 1997)
Chapter 3. Safety net workers have suffered real wage cuts
Chapter 4. Safety net workers have not received productivity increases
Chapter 5. Safety net wages have fallen behind general wage levels
A. General indicators of increasing community incomes
B. Rising inequality: the impact of minimum wage decisions

Chapter 6. Tax cuts and family payments have not maintained living standards
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Chapter 7. Poverty and how we measure it
D. Budget Standards
E. Safety net wages have not been based on workers’ needs

Chapter 8. Low income working families have fallen below poverty lines.

SECTION 290 INQUIRY AND SOLE PARENTS INQUIRY

ACCER also seeks the establishment of a process under section 290 of the Fair Work Act 2009
for the purpose of obtaining evidence about the needs and relative living standards of low paid
workers and their families. The matters relevant to this request are set out in Chapter 7D and
Chapter 8, sections A to C, of the Attachment.

As part of the proposed inquiry, or by some other process, ACCER seeks an inquiry into the
appropriateness of the FWC relying on calculations of the living standards of sole parents that
are based on sole parents being in full time employment. This reliance is evident in the
calculations for sole parents in Tables 8.2 and 8.4 of the FWC’s Statistical Report and to the
FW(C'’s reference to those tables in the June 2015 decision, at paragraph 337. Table 8.2 of the
Statistical Report, dated 18 March 2016, calculates that a NMW-dependent sole parent with
two children is 16.0% above the 60% relative poverty line, a greater margin than the 13.0%
calculated for the single person on the NMW. The equivalence scales used in the calculation
of living standards of sole parents do not take into account the costs of childcare. This matter
is referred to Chapter 8F in connection with Table 36, where it is proposed that the living
standards of sole parents be calculated on the basis of part time work for 27.5 hours per week.
This would not exclude some investigation into the costs of childcare for sole parents who work
full time. The data on the costs of childcare in Table 15.1 of the Statistical Report would

provide a starting point for this inquiry.

A LIVING WAGE

Our submissions in the Attachment show that many low income families are living in poverty
and that the principal cause of this has been the failure of safety net wages to reflect rising
community incomes over the past 15 years and more. This deleterious trend has been hidden
within the national statistics that record the very substantial increases in Australian incomes,
wealth and living standards over the same period; for example, see Figure 2 in Chapter 5E and
associated commentary.

The NMW and the rates set for low paid award classifications are not living wages: they do not
enable families to provide for their children, to live in dignity and to achieve a basic acceptable
standard of living by reference to contemporary national living standards.

The NMW should be a living wage. Our specific objective is to increase the NMW to the level
where it can be rightly described as a living wage. This can be done by a series of modest
increases that would be consistent with the range of considerations that the FWC is required to
take into account. In recognition of the position of low paid award-dependent workers, ACCER
will continue to seek flat money increases, which have the effect of providing most assistance

to the lower paid.
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The claim for a flat money increase to award rates, rather than a percentage increase across
all classifications, is intended to provide greater assistance to those who are most in need and
to move their award rates towards a living wage. The uniform percentage increases awarded
since 2011 have failed to address the greater unmet needs of low paid workers, especially

those with family responsibilities, many of whom are living in poverty.

A DECENT STANDARD OF LIVING

The setting of a fair NMW means that those who may depend on it will have a decent
standard of living and not merely freedom from poverty. In its June 2013 decision the FWC
said:

“We accept the point that if the low paid are forced to live in poverty then their needs
are not being met. We also accept that our consideration of the needs of the low paid is
not limited to those in poverty, as conventionally measured. Those in full-time
employment can reasonably expect a standard of living that exceeds poverty levels.”
(Annual Wage Review 2012-13, Decision, [2013] FWCFB 4000 (June 2013 decision),
paragraph 33.)

The passage in the June 2013 decision was repeated in the June 2015 decision in the context
of a discussion about the needs of workers:

“[311] The assessment of the needs of the low paid requires an examination of the extent
to which low-paid workers are able to purchase the essentials for a “decent standard of
living” and to engage in community life, assessed in the context of contemporary norms.”
“[382] The impact of the NMW and modern award minimum rates of pay upon an
employee’s capacity to purchase the necessities of life and to engage in community life
are relevant to considering the legislative requirement to take into account ‘the needs of
the low paid” (Footnote omitted)
“[383] Poverty entails an inability to buy the material resources required to meet basic
needs. We accept that if the low paid are forced to live in poverty then their needs are
not being met and that those in full-time employment can reasonably expect a standard
of living that exceeds poverty levels. We also accept that information about the low paid
and award-reliant employees at risk of poverty is relevant in assessing relative living
standards, given poverty measures typically involve benchmarks of community incomes
or expenditure standards.” (Footnote omitted)
The standard of living expressed in paragraph 311 is reasonable and proportionate to the
proper exercise of the FWC’s powers. When exercising its constrained discretionary power
under section 284(1) of the Fair Work Act, the FWC is obliged to make decisions that are
reasonable and proportionate to the powers conferred.
These passages in the June 2015 decision may suggest two standards of living: one that
avoids poverty and one that provides a decent standard of living. A decent standard of living is
more than merely avoiding poverty. A family merely living on the poverty line is not living at
decent standard of living.
Read in combination, the FWC appears to be stating that full time workers have a reasonable
expectation of a standard of living that will be in excess of poverty and one which will enable
them to purchase the essentials for a “decent standard of living” and engage in community
life, assessed in the context of contemporary norms. This is an expression of a reasonable

and proportionate application of the legislation; and, we submit, an obligation imposed upon
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the FWC, to be exercised in accordance with the proper weighting of all the factors it is
required to take into account when setting a fair safety net of minimum wages.

We accept that, from time to time, there may be factors that impinge on the FWC’s ability to
adjust the wage safety net; but where that does happen, transparency in the reasons for
decision is required. In this regard, we rely on the matters set out in Chapter 5E.

We contrast this view of the FWC’s obligations with the position advocated by the Australian
Council of Social Services (ACOSS) in its submission to the Annual Wage Review 2014-15.
This submission was also relevant to the single person benchmark, to which we return. The
ACOSS submission in 2015, as in previous years, made a distinction between the standard of
living that is appropriate for a single person and the standing of living to be provided to
families. It proposed that families be protected against poverty. ACOSS submitted:

"Decisions on the level of minimum wages should be informed by ‘benchmark’
estimates of the cost of attaining a ‘decent basic living standard’ for a single adult
according to contemporary Australian standards.

The combined effect of the minimum wage and family payments on the extent of
poverty among families should also be taken into account in setting minimum
wages." (ACOSS submission page 6.)

The origins of this position, which might be called a qualified single person benchmark, are in
the Safety Net Review Case 1997, which established the Federal Minimum Wage, the
predecessor of the NMW; see Chapter 2D of the Attachment.

ACCER cannot support the ACOSS position because it proposes a standard of living for
workers with family responsibilities that is less than a decent standard of living. Amongst
other considerations this would be contrary to recognised human rights; see Chapter 1C of the

Attachment, “A decent wage is a human right”. We return to these human rights later.

THE REASONABLE AND PROPORTIONATE APPLICATION OF RIGHTS
The objective of providing a wage that provides “a standard of living that exceeds poverty
levels” and which enables “low-paid workers ... to purchase the essentials for a 'decent
standard of living' and to engage in community life, assessed in the context of contemporary
norms" can only be done by reference to particular circumstances in which workers may find
themselves. Those circumstances vary and the obligation under the legislation and under
human rights provisions is limited to circumstances that are reasonable and proportionate.
The reasonable expectation to a standard of living that exceeds poverty levels and the
expectation of a decent standard of living and the commensurate obligations on the FWC are
limited:
"It is not possible for changes in the NMW and modern award minimum wages to
ensure that every employed family, whatever their composition, has sufficient income to
meet their material needs." (June 2015 decision, 2015, paragraph 338.)
Clearly, the wage safety net does not extend to fully support families in exceptional
circumstances, such as families with nine children. They will receive some benefit, but not to
the standard identified by the FWC. However, the June 2015 decision gives no indication of

those families who will not have the protection of the wage safety net so as to provide them

ACCER SUBMISSION TO THE ANNUAL WAGE CASE 2014 -2015 193



829.

830.

831.

832.

833.

834.

with “sufficient income to meet their material needs”. Nor has it provided an indication of the
kinds of families that are reasonably entitled to expect that they will have sufficient income to
meet their material needs.

We do not know which families the FWC intends should be supported in the way described by
it. It should also be noted that even under the ACOSS proposal, and the articulation of a
qualified single person test in the Safety Net Review Case 1997 (i.e. the proposed protection
of families against poverty) requires the identification of the families to be protected. That has
not been done: the ACOSS submission is silent on this issue.

The obligation to set a sufficient income by reference to needs and relative living standards
does not extend to those workers who are living in unusual or exceptional circumstances, but
the FWC is obliged, we submit, to take into account the ordinary and expected circumstances
in which workers find themselves. Workers in the ordinary and expected circumstances “can
reasonably expect a standard of living that exceeds poverty levels” and be “able to purchase
the essentials for a “decent standard of living” and to engage in community life, assessed in
the context of contemporary norms”. An examination of the ordinary and expected
circumstances in which workers and their dependants live will cover single persons, workers
who are sole parents and workers with a spouse or partner and children. In the
contemporary Australian context, having two children is within the scope of the ordinary
and expected circumstances, as is having only one child. Workers with two children are
reasonably entitled to expect a standard of living that exceeds poverty levels and which
provides a decent standard of living. It would not be acceptable to set a wage that is sufficient
for one of these categories, but not for the others.

A safety net wage must, we submit, be sufficient to support families with two children, whether
the family is headed by a couple where one of them stays at home to remain outside the paid
workforce in order to care for their children or by a sole parent in employment and incurring
child care expenses. As we indicated earlier, consideration needs to be given to sole parents
who are unable, because of their family responsibilities, to work full time.

The poverty experienced by single breadwinner families highlights a matter of principle: when
a family is living in poverty or on a wage does not meet the standard of living identified by the
FWC, should the full time breadwinner have to seek overtime or a second job, and/or the
primary carer have to seek employment in order for the family to escape poverty and achieve
a decent standard of living?

ACCER’s consistent position has been that it should not be necessary for this extra work to be
undertaken. This issue is intrinsic to wage setting, but it has not been the subject of any
consideration in the past six decisions under the Fair Work Act. If the FWC believes that
breadwinners should take on extra work and/or the primary carers of children should seek
employment so that the family can escape poverty and achieve a decent standard of living it
should say so and give reasons for its views, including how its view would be consistent with
recognised human rights.

In regard to these issues, we refer to the matters in Chapter 8E and to the data in Chapter 8F.
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THE SINGLE PERSON BENCHMARK

The FWC’s decision in June 2014 stated that the “appropriate reference household for the
purposes of setting minimum wages is the single person household”; Annual Wage Review
2013-14, Decision [2014] FWCFB 3500 (June 2014 decision), paragraphs 38 and 373.

This was a fundamental limitation on the protection and support of families that was evident in
the above-quoted passage from the June 2013 decision, because it meant that the earlier
view was being restricted to single workers without family responsibilities. Following
submissions by ACCER in the next annual wage review the FWC stated:

"[The FWC] ...is bound to take into account relative living standards and the needs of
the low paid, as prescribed by the Act, without limitation.” (June 2015 decision,
paragraph 143)

The FWC has accepted that it has to take into account the needs of workers with family
responsibilities and that it would be contrary to the Fair Work Act not to do so. This effectively
disposed of the single person household criterion as articulated in the June 2014 decision; but
the FWC decided that it could use the single-person household as the principal reference
point in the setting of minimum wages:

“We affirm our use of the single-person household as the principal, but not the sole,
reference point. We consider the position of many family types and take into account
the interaction between wages and the tax-transfer system to produce equivalent
household disposable income.” (June 2015 decision, paragraph 38)

The FWC later reaffirmed its position that “the appropriate reference household for the
purposes of setting minimum wages is a single-person household”:

“The Panel reaffirms its position that the appropriate reference household for the
purposes of setting minimum wages is a single-person household rather than the couple
household with children, for the reasons given by ACOSS. By appropriate, we mean that
the single adult provides the starting point for our assessment of relative living standards
and needs. We also consider relative living standards and needs of other types of
families, including single-income families. We routinely examine the circumstances of
different family types, including their equivalent disposable income relative to measures
such as a poverty line and the situation of families who earn “average” wages. While we
pay particular attention to the impact of our decision on the needs of low-paid single
adults, we also note and take into account the combined effects of changes in minimum
wages and the tax-transfer system on the needs of other low-paid household types,
including those with dependent children.” (Paragraph 337, footnote omitted.)
Starting with an analysis of the single person household may be operationally useful in
inquiring into changes in, and the levels of, relevant variables. The concern that ACCER has
with this approach, which drew some support from the ACOSS submission, is that it might
imply the distinction advanced by ACOSS regarding the levels of support to be given to single
workers and workers with family responsibilities. The matters set out in section E, above,
appear to contradict the double standard in wage setting, but we ask that the FWC make it
clear that the method of investigation and analysis referred to in paragraph 337 of the June
2015 decision is not intended to limit or prejudice the rights of workers with family
responsibilities to a standard of living that will be in excess of poverty and one which will
enable them to purchase the essentials for a “decent standard of living” and engage in

community life, assessed in the context of contemporary norms.
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POVERTY AND THE ESSENTIALS FOR A DECENT STANDARD OF LIVING

The decent standard of living identified by the FWC in the June 2015 decision is one that
depends on an understanding and measurement of poverty. The measurement of poverty
does not constrain that standard, but it is needed to identify whether any further income is
required so that workers and their families can purchase the essentials for a decent standard
of living and engage in community life, assessed in the context of contemporary norms.
Poverty, its measurement and its alleviation are essential parts of the FWC’s approach to
wage setting. These are necessary, but not sufficient considerations in wage setting. The
FWC's finding that the "assessment of the needs of the low paid [in section 284(2)] requires
an examination of the extent to which low-paid workers are able to purchase the essentials for
a 'decent standard of living' and to engage in community life, assessed in the context of
contemporary norms" (June 2015 decision, paragraph 310) requires that it consider evidence
about the needs of low paid workers and the costs of those needs. It also involves judgments
about community engagement and contemporary norms of need and engagement. These
concerns are consistent with the social inclusion object of the Fair Work Act, where section 3
provides: "The object of this Act is to provide a balanced framework for cooperative and
productive workplace relations that promotes national economic prosperity and social
inclusion for all Australians ....".

This process, and the FWC’s own position on the alleviation of poverty in wage setting, can
only occur if there is some measure of poverty and of the costs of purchasing the essentials
for a decent standard of living. There is a brief discussion of poverty and its dimensions and
of related concepts in Chapter 7A of the Attachment and a discussion of the measurement of
various aspects of poverty and disadvantage in Chapter 7B. One point that emerges from
those sections and Chapter 8 is that there is no precise income-based metric for measuring
poverty and needs. The various manifestations of poverty (such as different kinds of financial
stress) or the indicators of disadvantage (such as those used in the UNICEF research) can
assist, if properly framed, in making a judgment about income levels, community engagement
and contemporary norms. However, they do not provide a measure of the costs of purchasing
the essentials for a decent standard of living. If there were to be an inquiry into the needs of
the low paid, as we have proposed, one of the matters could be the identification of family-
specific measures of stress and disadvantage, based on the met and unmet needs of children.
We not expect that it would lead to an operational measure, but it would assist in the
assessing the adequacy of various income levels to provide a decent standard of living and
promote social inclusion.

The FWC has identified poverty as a key reference point in wage setting. We draw attention
to, and rely on the research in Australia, and overseas research concerning Australia, in
Chapter 8G. The NATSEM/UnitingCare and ACOSS reports demonstrate that a very
significant part of child poverty occurs in homes where there is full time employment. We are
concerned that the discussion in paragraph 396 of the June 2015 decision in regard to this

kind of research may have the unintended consequence of unfairly questioning a wide range
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of research. Paragraph 396 is introduced by “The use of a poverty line is a fairly crude way to
measure the extent to which a family or individual is in need.” The paragraph also contains a
reference to indicators of disadvantage in Table 11.1 of the FWC’s Statistical Report, which
are not focussed on the stresses and needs of low income working families. The poverty
research of the kind in Chapter 8G, typically acknowledges the limitations of the income
measure as a precise guide to poverty (as we do in Chapter 8A); but the description of the
research as “fairly crude” is, in our view, unwarranted.

As paragraph 337 of the June 2015 decision shows, reliance is put on the calculations of
household poverty prepared by the FWC, now revised at Table 8.2 of the FWC’s Statistical
Report of 18 March 2016. The latest figures confirm that, even with full time employment, a
single breadwinner family with two children receiving the base wage rate for a trades-qualified
worker is still living in poverty. Chapter 8C includes an analysis of poverty based on the same
methodology. It makes following conclusions in regard to poverty gaps and changes in living
standards over the years January 2004 to January 2016.

. The NMW-dependent family of four fell further into poverty: from 3.3% below the
poverty line to 11.0% below it, with a poverty gap in January 2016 of $121.58 per
week.

. The C12-dependent family of four fell into poverty: from 1.7% above the poverty
line to 7.7% below it, with a poverty gap in January 2016 of $85.21 per week.

. The C10-dependent family of four fell into poverty: from 7.6% above the poverty
line to 3.9% below it, with a poverty gap in January 2015 of $42.48 per week.

In each year since 2010 ACCER has argued that pension rates and the estimated living
standards of pensioners are a relevant consideration; and has pointed out that pensioners
have a higher living standards than low paid safety net dependent families (within the ordinary
and expected category). Despite evidence to this effect the FWC has not even acknowledged
this material. Once again our submissions point to a comparison between the living standards
of low paid safety net-dependent workers and their families; see Chapter 8D. We draw
particular attention to the analysis which shows that the C10-dependent family has a lower
standard of living than pensioners. Quite apart from the utility of these figures for wage setting

the inconsistency between the living standards is an important public policy issue.

HUMAN RIGHTS

ACCER’s submissions emphasise minimum wage setting as an exercise in the application of
a fundamental human right: the right to a decent wage and to a standard of living for the
worker and the worker’s family that is worthy of human dignity. The FWC'’s task is not setting
prices for economic inputs. It is dealing with much more fundamental matters. We rely on
Chapter 1C and Chapter 2A (in regard to the living wage) of the Attachment.

Too often recognised human rights are regarded as optional by governments, but the true and

sustainable economic, political and social progress of the 21st century, in Australia and
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elsewhere, will depend on a serious commitment to the application of human rights, by
legislation and by statutory authorities.

The Fair Work Act, which has one of its principal objects the promotion of social inclusion and
which establishes a wage-setting system based on the establishment and maintenance of a
"safety net of fair minimum wages", is consistent with recognised human rights. Another of
the objects of the legislation is the establishment of a framework for workplace relations that
"take[s] into account Australia's international obligations"; section 3(a). One of those
obligations is found in the International Covenant on Economic, Social and Cultural Rights,
which recognises a universal right:

“...to the enjoyment of just and favourable conditions of work which ensure, in
particular: ... Remuneration which provides all workers, as a minimum, with ... Fair
wages and... A decent living for themselves and their families.” (Article 7(a)).

This international obligation gives effect to the Universal Declaration of Human Rights, which

recognises that everyone who works has

“... the right to just and favourable remuneration ensuring for himself and his family an
existence worthy of human dignity, and supplemented, if necessary, by other means of
social protection” (Article 23(3)).

In regard to the way in which these kinds of rights should be implemented, the International

Labour Organisation's Minimum Wage Fixing Convention, 1970, brings together a range of
factors that need to be considered in setting minimum wages:

“The elements to be taken into consideration in determining the level of minimum
wages shall, so far as possible and appropriate in relation to national practice and
conditions, include--

(c) the needs of workers and their families, taking into account the general
level of wages in the country, the cost of living, social security benefits, and
the relative living standards of other social groups;

(d) economic factors, including the requirements of economic development,
levels of productivity and the desirability of attaining and maintaining a high
level of employment.”

Australia has ratified this convention and the terms of the domestic legislation are consistent
with this international obligation.

These are important considerations because they emphasise that the FWC is concerned with
the implementation of basic human rights and doing justice for those most in need. The
legislation evinces an intention to give special attention and priority to the low paid and,
consistent with that, priority should be given to the position of those on the lowest rates of pay,
in particular the NMW. ACCER's emphasis on the setting of the NMW is consistent with the
terms of the Fair Work Act and these fundamental human rights.
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INTRODUCTION

The Fair Work Commission (FWC) provides the parties in the annual wage reviews with an
opportunity to file submissions in Reply and, later, Post-Budget submissions following the
delivery of the Commonwealth Budget. The FWC also invites the parties to respond in writing
to various questions on notice prior to the final consultations in each wage review.

In this chapter we extract edited sections from ACCER's Submission in Reply of 15 April 2016
and ACCER's Post-Budget Submission and Response to Questions for Consultations of 9
May 2016. ACCER's Post-Budget submission also included a section on recent data

concerning changes in median equivalised disposable household income and poverty lines

ACCER'S REPLY TO UNITED VOICE

The United Voice submission is introduced by some commentary about a graph which plots
changes in the relative levels of the National Minimum Wage (NMW), including its
predecessors, and measures of average earnings since the early 1980s. The NMW'’s loss of
relativity is stark. The submission continues:

“There is, in our submission, a clear and obvious trend. However this is a trend that

has never been the subject of explicit decision nor an acknowledged policy, and has

effectively continued under at least four different wage-fixing regimes.” (Paragraph (3))
In a later reference to this trend the union observed:

“A labour market economist who examined the data on the trajectory of Australia’s
minimum wage but was unfamiliar with Australia’s policy settings, would likely conclude
that in the early 1990’s a deliberate policy decision had been made to reduce the
relative value of our minimum wage, to have a much lower minimum wage “bite”. She
might further conclude and that such a policy had been reaffirmed, or at least not been
significantly adjusted, in the subsequent 25 years. And yet, as we know, no such
decision was ever explicitly made.” (Paragraph (26))
The submission proposes an inquiry:

“United Voice submits that the Panel should determine to conduct a separate process
of submissions and hearings in the relation to the following sequential questions:
(a) Is the Panel able to adopt a medium-term target (or target range) for the NMW
in relation to its relative value or absolute quantum?
(b) If the Panel can do so, should it adopt such a target (or target range) as a
matter of discretion?
(c) If the Panel should do so, then what is the appropriate target (or target range)?
(d) What is the function and role of a target (or target range) in relation to the
annual obligations of the Panel in respect of the NMW and broader modern award
rates?
(e) If the Panel adopts a target, how often should that target (or target range) itself
be the subject of reconsideration and using what process?” (Para. 5)

ACCER supports the establishment of the kind of process proposed by United Voice. The
inclusion of a consideration of the role of the tax and transfer system, as suggested by the
union, would enable consideration to be given to outcomes, and relevant social goals, as well

as pre-tax and transfer wage levels. The proposed process might be conducted in
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conjunction with the inquiry into the needs of the low paid proposed by ACCER at paragraph
11 of its March 2016 submission.

858. ACCER’s March 2016 submission includes substantial commentary on the Safety Net Review
Case 1997, which established the predecessor to the NMW. The commentary concludes with
a passage about observations made in that case on the inadequacies of the minimum wage
setting system:

“We agree with the views expressed by Ross VP in these paragraphs. Unfortunately for
the low paid, his fears have been realised:
¢ living standards have drifted below community standards;

e there are no clear objectives in recent wage decisions;
¢ inequality has increased; and

e childhood poverty, with all its damage to personal development and future
prospects, has increased.” (Attachment to ACCER submission, March 2016,
paragraph 234)

859. ACCER believes that these comments have more force today given the subsequent
divergence between minimum rates and average wages and the persistence of childhood
poverty in low paid working families. The proposal put forward by United Voice would assist in
the consideration of the matters in this passage. However, we emphasise that the
undertaking of this kind of process should not be a reason or excuse for inaction or limited

action in the current wage review.

C. ACCER's REPLY TO THE AUSTRALIAN GOVERNMENT

C.1. Introduction

860. By way of an introduction to our response to the submission by the Australian Government
(Commonwealth), we refer to the views expressed by the FWC in the Annual Wage Review
2014-15, Decision (June 2015 decision) about the setting of safety net wages that take into
account relative living standards and the needs of the low paid.

861. In our March 2016 submission we referred to several passages in the June 2015 decision
which showed that the FWC had concluded that full time workers have a reasonable
expectation of a standard of living that would be in excess of poverty and one which would
enable them to purchase the essentials for a decent standard of living and engage in
community life, assessed in the context of contemporary norms. The decent standard of living
identified by the FWC involves an understanding and measurement of poverty and the
estimation of the further income required so that workers and their families can purchase the
essentials for a decent standard of living and engage in community life, assessed in the
context of contemporary norms. Therefore, we should find that the Commonwealth, in dealing
with the operation of its own legislation, would address the relative living standards and
needs of low paid workers and their families in the context of the FWC’s views. lts
submissions should consider those needs, and the degree to which they are unmet, and the
living standards of the low paid relative to community living standards and relevant

comparators within the community.
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862. The Commonwealth submission is, however, bereft of any attempt to cast light on the costs of
the essentials for a decent standard of living or any attempt to identify the standard of living
that should be afforded to low paid workers and their families by the wages safety net
required by the Commonwealth’s own legislation. It does not address the statutory criteria of
relative living standards and the needs of the low paid in any meaningful way. To illustrate our
point, we invite the FWC to search the Commonwealth’s submissions for the terms “relative
living standards” and “needs of the low paid”. The four references for each term, and the
context in which they appear, show no serious consideration of these vital elements in the
wage setting process.

863. The Commonwealth’s submission makes no practical contribution to these matters and does
not add anything to the jurisprudence regarding its own legislation. The submission presents,
for example, substantial material on the spread of low paid workers across households,
without turning to the question of needs of those in low income households. That material, at
paragraphs 54 to 64 of the submission, is based on research data in the Household, Income
and Labour Dynamics in Australia Survey (HILDA). The Commonwealth calculated that there
were 1.3 million low paid employees, or 13.3% of the workforce. It estimates that 18.8%, or
some 244,400 workers, have dependent children, yet provides no attempt to consider
whether those low paid workers and their families are able to purchase the essentials for a
decent standard of living or whether they are living in poverty. It does not advert to the
guestion of whether or not hundreds of thousands of children in wage-dependent households
have the resources for a decent standard of living. There is no consideration of poverty: the
word poverty does not appear in the Commonwealth’s submission. It ignores the issue of
child poverty. Yet the Commonwealth knows of the research about the extent of poverty in
families even where there is a full time worker within the family. The material referred to in
Chapter 8G of the Attachment to ACCER’s submission is well known to the Commonwealth.

864. The Commonwealth also knows from the FWC’s own research that a wage at the C10 level
still leaves a family of a couple and two children 5.0% below the conventional poverty line;
see Statistical Report, Table 8.2. The FWC’s research also shows (at Table 8.2) that this
family can barely escape poverty if the primary carer applies for the Newstart allowance while
seeking employment. The definition for low paid used by the Commonwealth, which has a
cut-off point below the C10 wage level, is, we submit, too limited.

865. The Commonwealth has data in the Australian Bureau of Statistics, for example, that would
be relevant to these matters: see, Chapter 8A of the Attachment to ACCER’s March 2016
submission and the conclusion that “... there is great expertise and substantial data in
Canberra on economic wellbeing, living standards and poverty that has not been accessed
for wage setting purposes.” Furthermore, if the Commonwealth had wanted to give a
comprehensive guide to the familial and household circumstances of low paid workers it
could have gone to its own 2011 Census, rather than limiting its consideration to the HILDA
material. The value of the Census material for understanding the circumstances of the low
paid is illustrated by Tables 35 and 36 in the Attachment to ACCER’s submission of March
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866. Nor does the Commonwealth engage in important issues in the setting of minimum wages.
For example, the Commonwealth does not address the question of whether or not the FWC
should set wages on the basis that a breadwinner in a couple parent family should seek
overtime or another job and/or the primary carer in that family should seek employment in
order for the family to escape poverty and achieve a decent standard of living.

867. The Commonwealth’s submission on the estimated 1.3 million low paid workers shows that,
in addition to parents with children, 58.9% are single and 22.4% are a member of a couple
without children. Of the total, 26.0% were full time students, presumably found mostly among
singles without children and to a lesser extent among couples. 15.9% of low paid workers
were aged between 15 and 19, with their wages being based on junior rates of pay.

868. The Commonwealth points to, for example, the high nhumber of full time students who are on
low wage rates while working part time, many of whom would be living with their families in
high income households, yet remains silent on whether this is relevant to the setting of a
wage rate that can provide workers with family responsibilities with a standard of living which
is in excess of poverty and enables them to purchase the essentials for a decent standard of
living and engage in community life, assessed in the context of contemporary norms. It avoids
the issue of whether or not the expectation and entittement of workers with family
responsibilities to a decent standard of living in excess of poverty should be compromised by
the proportion of adults without children and by the proportion of full time students working
part time on junior rates of pay.

869. If the Commonwealth were to argue that that the proportion of singles and couples without
children and the proportion of full time students who are working part time (whether on adult
or junior rates) are relevant to wage setting, it would need to argue how this is relevant to
human rights considerations and the formulation provided by the FWC. In regard to the
FWC’s formulation, it would need to show how the proportion of workers without family
responsibilities would constrain the reasonable expectation of workers with family
responsibilities of a standard of living that would be in excess of poverty and one which would
enable them to purchase the essentials for a decent standard of living and engage in
community life, assessed in the context of contemporary norms.

870. We should note that the data that is presented by the Commonwealth on the domestic and
familial aspects of workers is by reference to “low paid” workers, rather than to “award-reliant”
workers. Workers can be low paid even when they are paid a margin above the award. Data
on the family responsibilities of low paid workers is to be preferred to data on the family
responsibilities of award-reliant workers; see Chapter 8E of the Attachment to ACCER'’s
March 2016 submission. By contrast, in regard to the economic impact of wage decisions the
Commonwealth focuses on the minimum rates of pay for award-reliant workers; see, for
example, its submissions dealing with productivity and employment in small businesses.

871. We should also note an error in the Chapter 8E of the Attachment to ACCER’s March 2016

submission. The concluding paragraph in that section, paragraph 723 concerns a passage in
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the June 2015 decision about the expected publication by the FWC of data on the
households of award-reliant workers. The final sentence of paragraph 723 states that “none
of this kind of material has been included in the FWC’s Statistical Report, the latest edition
being dated 18 March 2016”. That was wrong because Table 8.4 covered the kind of material
referred to in the June 2015 decision.

We wish to make it clear that ACCER has made these kinds of criticisms under successive

Governments. For example, there was a similar commentary in ACCER’s April 2011 Reply:

“We are particularly concerned that the Commonwealth does not attempt to deal with
the vital issue of the needs of the low paid. By way of introduction to this matter, we
set out two paragraphs from its submissions to last year’s inaugural wage review
under the Fair Work Act 2009:
“There is little up-to-date data currently available that enables in-depth analysis of
the adequacy of minimum wages in providing for the needs of the low paid. In this
regard, the Government supports the research currently being undertaken by FWA
for the 2010-11 Annual Wage Review looking at approaches to defining and
measuring relative living standards and the needs of the low paid.”(Paragraph 5.2)
“In submissions to future FWA wage reviews the Government will provide a more
detailed analysis of the needs of the low paid. The Government will also
investigate whether there is a need to undertake further research in this area to
compliment (sic) the work of FWA.” (Paragraph 5.3)
We complained in our Reply Submission in 2010 about this failure to present material
and said that the Commonwealth had access to considerable data on the needs of low
income groups, including the costs of children and the costs of pensioners, as a result of
the Commonwealth’s inquiry into pension rates. The pension rates were increased to
provide “a basic acceptable standard of living”. We said:
"The outcome of this work, the current pension rates, can be taken as a guide to
the costs of a basic acceptable standard of living for low income working families,
by applying the equivalence scales used by the ABS (and by the AFPC when
calculating relative poverty lines) and by estimates of the costs of working for the
working family." (Paragraph 23, emphasis in original.)
The Commonwealth has again failed to make any submissions on the needs of the low
paid, despite its advice last year. The FWA research was finished and released early this
year (Relative living standards and needs of the low paid: definitions and measurement)
and there could be no excuse for inaction by the Commonwealth."

873. The FWC will see from these passages that the Commonwealth told the tribunal in 2010 that in

C.2.
874.

future reviews it would “provide a more detailed analysis of the needs of the low paid” and
would “investigate whether there is a need to undertake further research in this area”. It has
failed to do so in the six years that have followed and, moreover, has showed no sign that it

was prepared to act on that advice.

The relevance of the tax-transfer system to wage setting
As in previous years the Commonwealth’s submission argues that wage increases are a less
effective and efficient means of supporting the low paid than taxation and transfer measures;

for example:

“there are better ways to address inequality than increases in the minimum wage and
award classification wages” (paragraph 33); and

“... the tax-transfer system is the primary means of redistributing income in Australia.
It can provide better targeted and more effective assistance to maintain living
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standards, including the living standards of the employed, than increases in the

national minimum wage and award classification wages.” (paragraph 284)
These kinds of points are not of any practical relevance given that the Commonwealth has no
intention of increasing family and other payments to wage-dependent working families,
including those who are most in need and living in poverty. In fact, a major objective since the
May 2014 Budget has been to cut transfer payments to families. The Schoolkids Bonus, for
example, will end in December 2016. The Commonwealth is using rhetoric which is
inconsistent with the reality of its policies. It is presenting the FWC with a charade which it uses
as a means of avoiding important issues in the setting of minimum wages. The increase in
family payments over the past few decades has operated to constrain wage increases and the
reversal of that change will require more work to be done by minimum wages.
The Commonwealth claims that “the Australian tax-transfer system is highly targeted towards
low-income households, particularly families with children” and that “only part of an increase to
the minimum wage and award classification wages flows through to employees when taxes and
transfers are taken into account. The Government shares the view of the Panel's 2014
decision, which stated that ‘increases in minimum wages are a blunt instrument for addressing
the needs of the low-paid’ (Paragraph 360).” (Paragraphs 31-2, italics in original.)
The “blunt instrument” passage in the 2014 decision was a repetition of a passage in the 2013
decision ([2013] FWCFB 4000, 57). The passage in the 2013 decision had a footnote to a
passage in the Safety Net Review Case, 2004:

“As noted in the May 2003 decision, the Commission acknowledges that increases in
award wages are a blunt instrument in addressing the needs of the low paid in
employment. We accept that a significant number of households with minimum wage
earners lie in the middle or high income bands. Moreover, we recognise that adjustments
to award wages are a relatively inefficient means of increasing the disposable income of
the low paid. On-costs mean that for every dollar awarded by the Commission,
employers must spend more than $1, whereas the impact of tax and tax transfer
arrangements means that, in many cases, the employee receives substantially less than
$1 as additional disposable income. Nevertheless, increasing award wages is the only
instrument that the Parliament has conferred upon the Commission in order to discharge
its statutory obligation to maintain a system of enforceable awards that act as a safety
net of fair minimum wages and conditions of employment in the context of living
standards generally prevailing in the Australian community.” (Safety Net Review Case,
2004, PR002004, paragraph 308)

The inefficiency or bluntness relates to the fact that some low paid workers live in higher
income households and that part of a wage increase does not end up in the wage packets of
workers. That some workers have fewer financial needs than those who most need minimum
wages and are, therefore, “overcompensated” by a wage that takes into the position of workers
with family responsibilities has been known and appreciated since minimum wages were first
set more than a century ago. Parliaments have enacted this kind of legislation, most recently in
2005 and 2009 by the Australian Parliament, because of the need for an effective safety net for
those workers and families who need it.

The common good of Australian society is promoted by a wage system that provides an

adequate standard of living for workers with family responsibilities, even when those wages are
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paid to workers who do not have the same level of need, such as singles or workers who have
grown children.

The more specific targeting of needs through increased transfer payments has been a feature
of Australian budgetary policy over the last four decades, so that the work that is required of the
‘blunt instrument” is much reduced. As a result of the changes, minimum wage increases are
less blunt and less inefficient than they once were. If the Government was sufficiently
concerned about this issue, it could, for example, seek the progressive reduction in the income
tax payable on the NMW, which is currently 8.9% of the gross wage.

Increasing inequality

At paragraph 30 the Commonwealth claims:

“Inequality has risen across the developed world in recent decades, driven in large part
by strong growth in wages for high skilled jobs. But the minimum wage and award
classification wage rates have not been a key factor driving higher inequality, either in
Australia or internationally.”

At paragraphs 261 and 262 the Commonwealth acknowledges changes in the minimum wage
bite, but then moves to a comparison of all households, without any regard for how the wage
rates are set; see paragraphs 263 to 267, which deal with income before and after taxes and
transfers. This latter part of the submission avoids the pertinent question: have minimum wage-
dependent households become less equal as a result of the cut in the relative value of their
earnings? Clearly, the answer is yes. This fact will be hidden within deciles for the whole
population. Where a household is not minimum wage-dependent (eg where a student is
working four hours a week in a supermarket on the minimum casual rate and is living with his or
her wealthy parents) the impact of limited wage increases will have no significant effect on
national measures of inequality, but where a sole breadwinner is relying on, for example, the
C10 rate, the family, and others like them will become less equal as a result of the decisions of
wage tribunals. The extent of increased inequality is discussed in ACCER’s submission at
Chapter 5E of the Attachment in regard to pre-tax and transfer inequality. Post-tax and transfer
inequality is reflected in the comparisons with median equivalised disposable household

income in Chapter 8B and C of the Attachment.

Table 8.3 and the effectiveness of wage increases
Table 8.3 of the Commonwealth’s submission sets out the effect of the 2015 NMW increase on
the disposable incomes of various kinds of households. It is introduced by:

“Government modelling finds that, even assuming no change in hours worked, minimum
wage increases are not fully reflected in disposable income. This is a result of having a
highly progressive and targeted tax-transfer system. Table 8.3 shows the change in
disposable income for various household types following the 2015 minimum wage
increase. Full-time workers without children retained the greatest fraction of the minimum
wage increase after taxes and transfers, since they receive no transfer payments and
therefore face no means tests. Part-time workers and workers with children kept less,
since they are affected by the means tests on payments such as Newstart and Family
Tax Benefit. Childless couples with one full-time worker and an unemployed partner are
the worst off of the modelled households, retaining only 16 per cent of the minimum
wage increase.” (Paragraph 273)
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The reference point for this argument is the increase in disposable income of singles and
couples without children. These workers retained 79.0% of the increase awarded in 2015, or
$12.64 per week. Table 8.3 includes these two households and another 12 households, two of
them being part time workers (one being a student) on 15 hours per week and the others
families with one or two children. No information is given apart from a note that payments rates
are at 1 July 2015. The source for the table is “Government modelling”. There is no information
supplied regarding the relevant facts.

One of the households illustrated in Table 8.3 covers a couple, without children, where one
partner is working full-time on the NMW and the other partner is on the Newstart allowance. It is
claimed that this household only retains 15.8% (or $2.53) of the $16.00 increase in the NMW.
This is because the Newstart allowance is means-tested and is affected by the earnings of an
employed partner. It is apparent that the scenarios in nearly all of the other 12 households in
Table 8.3 are also based on the Newstart allowance or some other income support
arrangement, all of which are means tested, either by reference to the person’s own income
(the part-timers) or the partner’s income. It is generally accepted that the Newstart allowance
and other income support measures should be means-tested by reference to household
income. The means-testing notionally returns $10.11 to the public purse. It is a notional or short
term return because the Newstart allowance is indexed, thereby restoring all or part of the initial
loss suffered by the recipient.

Table 8.3 of the Commonwealth’s submission is misleading because it does not show the
impact of the indexation of the government payments. That impact is apparent from Table 8.3
of the FWC’s Statistical Report of 18 March 2016, which sets out the changes in disposable
incomes of various household types since 2008, and includes changes from July 2014 to July
2015. It records that for the single person the increase in disposable income resulting from the
$16.00 per week increase in the NMW was $12.64 per week. This is the same figure used in
the Commonwealth’s submission. The FWC'’s table also shows that the couple who are claimed
by the Commonwealth to have had an increase in disposable income of $2.53 per week in fact
had an increase of $16.71 per week over the period July 2014 to July 2015. This is also a guide
to the expected increases over the period July 2015 to June 2016. The value of the increase in
the Newstart allowance is apparent from the comparison with the single income couple where
the second parent does not receive the Newstart allowance. In that case the increase is $12.96
per week. The sole parent with one child is said in the Commonwealth’s submission to have
had an increase of $7.77 per week is recorded in the Statistical Report as having an increase of
$16.76 per week. Contrary to what the Commonwealth seeks to argue, in both couple parent
and sole parent families the minimum wage increase is very effective in delivering a benefit to
low paid workers and their families.

The FWC’s figures in the Statistical Report are the preferred way of measuring change in
disposable incomes from year to year. The matter cannot be judged by a “day one” change and
must be looked at over a full year. The Commonwealth’s claims are wrong and misleading. The

adjustment to withdrawal rates is well-known to the Government and those drafting the
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submission should have addressed this as a matter of fairness. These kinds of points were
made in ACCER’s Reply of 2015 in respect of a similar table to Table 8.3 in the
Commonwealth’s 2015 submission, but the error has continued. To repeat what we said last in
April 2015, this presentation is inconsistent with the well-accepted notion that the
Commonwealth should act as a model litigant. The FWC, the parties to the Annual Wage
Review and any member of the public reading the Government’s submission, should be able to

rely on the accuracy and fairness of the evidentiary matters presented by the Government.

D. RECENT DATA ON HOUSEHOLD INCOME AND POVERTY LINES

888. Table 8.2 of the FWC's Statistical Report of 28 April 2016 has been updated following the
publication on 22 April 2016 of Poverty Lines: Australia, December Quarter 2015 by the
Melbourne Institute of Applied Economic and Social Research. Table 2 of the poverty lines
publication showed that, in December 2015, seasonally adjusted per head household
disposable income (HDI) was $827.45 per week, $2.71 per week less than the figure
published in the previous quarterly publication. Taking that into account, the Statistical
Report shows that the 60% of median poverty line for the single person was $523.64 per
week at December 2015. The previous figure for September 2015 was $524.92 per week.

889. ACCER's March 2016 submission used the September quarter 2015 figure as the basis for
the calculation of median equivalent disposable household income (MEDHI) and poverty lines
for January 2016. Those figures need to be revised in the light of the latest HDI calculation
and the figures in the Statistical Report. So adjusted, the MEDHI figure for December 2015
was $872.73 per week, up from $860.63 one year earlier (see Table 27 of ACCER's March
2016 submission).

Inequality

Table 37
Changes in relative living standards
Disposable incomes
January 2015- January 2016
($ per week, unless otherwise indicated)

January January Percentage
2015 2016 increase
MEDHI 860.63 872.73 1.4%
Single worker 2 204
NMW-dependent o81.37 594.01
Couple and sole
parent famlhes with 2 953.63 971.87 1.9%
children
NMW-dependent
Couple and sole
parent famlhes with 2 1121.44 1141.30 1.8%
children
C4 -dependent

Tables 1 to 36 are in ACCER's submission of March 2016. Table 37 uses the FWC's estimates of disposable
incomes in the Statistical Report of 8 May 2015 and 28 April 2016 for December 2014 and December 2015,
respectively. The figures are at 1 January in each year. The Statistical Report of 28 April 2016 estimates that the
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NMW-dependent family's disposable income at December 2015 was $971.87 per week, $8.91 per week less than
ACCER's calculation in Table 28 of its March 2016 submission. This discrepancy, also evident in earlier editions of
the report, is discussed at paragraph 674 of the Attachment to ACCER's March 2016 submission.

890. Table 37 shows the changes in relative living standards over the period 1 January 2015 to 1
January 2016, based on the MEDHI figures for December 2014 and December 2015.

891. The reason for the different percentage increases in Table 37 is that the transfer payments
received by families increased at a lower rate than the wages component of their disposable
incomes. The non-wage component for these families increased by 1.5%. This is significant
because it is evidence of governmental policy to reduce the degree of public support for
families, a policy which has significant longer term consequences for wage setting. The
changes do not reflect the forthcoming abolition of the Schoolkids Bonus, which will cease at
the end of 2016. Furthermore, the May 2016 Budget affrmed the Government's intention to
reduce family payments under the Family Tax Benefit system, which is discussed below.

892. Table 37 shows a small reduction in inequality between minimum wage-dependent workers
and their families and the median measurement of community incomes over the year to
January 2016, principally as a result of the minimum wage increases of July 2015. However,
that improvement has to be seen in the context of growing inequality over the medium term,
at least. Over the period January 2004 to January 2016 MEDHI increased from $499.98 per
week (ACCER submission, March 2016, Table 27) to $872.73, an increase of 74.6%. By
contrast, over the same period, single workers dependent on the National Minimum Wage
(NMW) had an increase in their disposable incomes of 57.1% and NMW-dependent couple
and sole parent families with two children had an increase in their disposable incomes of
60.9%; see Tables 27 and 28. This represented a major increase in inequality.

893. Another way of looking at these figures is to compare the changes in disposable incomes and
the equivalised MEDHI. In January 2004 the family's income was $609.60 per week (Table
28) when MEDHI, equivalised for the same kind of family, was $1,049.96 per week (see
Table 27, with the per capita MEDHI figure multiplied by 2.1), with the family being at 58.1%
of the equivalised MEDHI. In January 2016 the family's income was $980.78 per week when
the equivalised MEDHI for the same kind of family was $1,832.73 (see Table 37, with the per
capita MEDHI figure multiplied by 2.1), with the family being at 53.5% of the equivalised
MEDHI. In order for the family's relative living standards to be restored to the January 2004
level, it would have needed an increase of $84.03 per week (to $1,064.81) in January 2016.
This evidence drawn from the Australian Bureau of Statistics and the FWC is of fundamental
importance in a wage setting system that requires the FWC to take into account relative living
standards.

894. There are several other references in MEDHI in ACCER's March 2016 submission that need
to be amended to reflect the revised figure: paragraph 48 of the submission and Tables 26
and 34 (and associated commentary) of the Attachment to the submission. In those sections
MEDHI is calculated at $874.89 per week, a little more than the revised figure of $872.73 per
week. Should the FWC wish, ACCER will provide the revised figures for these tables.

Poverty Lines
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ACCER's submissions regarding poverty lines need to be revised to reflect the most recent
data. Table 8.2 of the Statistical Report now shows that, at December 2015, the poverty line
for the family of four was $1099.64 per week. The summary conclusions in paragraph 44 of
ACCER's submission of March 2016 (and at paragraph 668 of the Attachment thereto) should
now read:

"Comparing the changes over the years January 2004 to January 2016, we find:

e the NMW-dependent family of four fell further into poverty: from 3.3% below the
poverty line to 10.8% below it, with a poverty gap in January 2016 of $118.86 per
week;

e the Cl2-dependent family of four fell into poverty: from 1.7% above the poverty
line to 7.5% below it, with a poverty gap in January 2016 of $82.49 per week; and

e the C10-dependent family of four fell into poverty: from 7.6% above the poverty
line to 3.6% below it, with a poverty gap in January 2016 of $39.76 per week."

It should be noted that ACCER's estimates of disposable incomes are slightly higher than
those in Table 8.2 of the Statistical Report of 28 April 2016; see note to Table 37. The
Statistical Report has the NMW-dependent family at 12% below the poverty line and the C10-
dependent family at 4% below the poverty line.

Consistent with the decrease in inequality over the year to January 2016, there was some
improvement in poverty levels over that period. Poverty lines increased by 1.4%, whereas the
disposable incomes of NMW-dependent families increased by 1.9%. Had the disposable
incomes of NMW-dependent families increased by only 1.4% over the year to January 2016,
they would have been $975.16 per week, not $980.78 per week (see Table 28), with an
increase of $5.62 per week. Given that poverty gap for the NMW-dependent family of four in
January 2004 was $20.37 per week (see Tables 27 and 28) and the 2015 increase has left
with the same family with a poverty gap of $118.86 per week, the reversal of the longer term

increase in poverty levels was quite minor.

THE MAY 2016 BUDGET

The May 2016 Budget confirms that the decades long pre-Global Financial Crisis increases in
transfer payments to families have peaked and that the Government's policy to reverse that
trend. In particular, the Government has re-committed to proposals, first introduced in the
May 2014 Budget, to make substantial changes to the Family Tax Benefits system.

The re-commitment to the cut in family payments cuts is not explicit in the Budget papers.
However, proposed changes are evident in Budget Statement 5, which is in Budget Strategy
and Outlook, Budget Paper No. 1. Table 3.1 of Statement 5 shows the expenses of the
family tax benefit programs. From an estimated cost in 2015-16 of $20,895m, it is estimated
that the annual cost will fall to $19,341 in 2016-17 and to $18,481m in 2017-18. This is a cut
in nominal terms of 11.6%. Having regard to the estimated increases in the Consumer Price
Index (CPI) over the 2016-17 and 2017-18 years (see Table 1 of Statement 2 in Budget
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Paper No. 1), this will amount to a cut in real terms of 15.8%. The Budget proposes major
cuts in family payments, but does not provide information about how those changes will be
achieved.

900. The policy in the May 2014 Budget was most recently detailed in the Social Services
Legislation Amendment (Family Payments Structural Reform and Participation Measures) Bill
(No. 2) 2015 (the Bill) which was introduced into Parliament in December 2015. The Bill and
its antecedents are described in Chapter 1E of the Attachment to ACCER's March 2016
submission. The Bill provided for a three year transition period over which the cost savings
were estimated to be $4,259.8m according to the Explanatory Memorandum for the Bill (at
page 2). The third year of these cuts is not covered in the estimates for 2016-17 and 2017-18
in the May 2016 Budget. The Bill lapsed following the prorogation of the first session of the
44th Parliament on 17 April 2016.

901. The Bill proposed the abolition of the annual supplement components of Family Tax Benefit,
Part A (FTB A) and Family Tax Benefit, Part B (FTB B), to be partly offset by increases in the
fortnightly FTB A payments. The changes in FTB A payments would result in losses (at
current levels of indexation and at the end of a two year transitional period) from 1 July 2018
of $8.88 per week per child and a further loss of $6.79 per family if the family is eligible for a
FTB B payment. In a two child family, such as those in Table 37 above, this will amount to a
loss of $24.55 per week (plus indexation increases) once fully implemented.

902. These proposed changes are in addition to the Government's proposed changes to the
eligibility for FTB B once the youngest child turns 13. Legislation enacted in November 2015,
with the support of the Labor Party, means that from 1 July 2016 couple parent families will
be denied FTB B payments of $60.20 per week once their youngest child turns 13, even
though sole parent families will continue to receive that payment. The Revised
Supplementary Memorandum for this legislation estimated the cost savings as $525.5m over
the forward estimates of three years. Because the changes take effect on 1 July 2016, those
savings should come within the estimates for 2016-17. The savings from this measure are
additional to the $4,259.8m proposed by the Bill. The total cost savings of $4,785.3m cover a
longer period than the Budget's estimates for 2016-17 and 2017-18. However, the Budget's
expenses projections for the Family Tax Benefit during 2018-19 and 2019-20 ($18,466m and
$18,685m, respectively) show that substantial cost savings are not projected to continue
beyond 2017-18. This suggests that the costings are based on cuts that are only about half
of those proposed in the Bill.

903. The Bill sought to reduce the FTB B payment to sole parents once their youngest child turns
13 to a payment of $1000.10 per year until the child turns 17 years. We expect that this
remains the Government's policy. Unless and until that policy is enacted it means that a sole
parent family with an income of up to $100,000 per year will receive the payment of $60.20
per week while an unemployed couple and their children will receive nothing. If it is enacted
there would still be a substantial difference between the two kinds of families, not based on

financial circumstance, but the marital status of a child's parents. This is a clear case of
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discrimination against parents and children in couple parent families and will continue unless
and until there is a return to parity of treatment. We draw this to the attention of the FWC
because it is further evidence that the drive for budget cuts takes no account of basic fairness
and the protection of vulnerable families.
It must also be noted that the winding back of family tax benefits did not start with the current
Government, but with a Labor Government. Until 2009 FTB A fortnightly payments were
adjusted by reference to the higher of the increases in the CPI and the combined pensioner
couple rate. The link with the pensioner rate, which was in turn linked to movements in a
measure of average weekly earnings, was severed in the May 2009 Budget. The following
appeared in Budget Paper No.2 of May 2009:
"From 1 July 2009, Family Tax Benefit Part A (FTB-A) payment rates will be indexed by
the Consumer Price Index consistent with other family payments such as Family Tax
Benefit Part B and the Baby Bonus. This will replace the current arrangement whereby
maximum rates of FTB-A for children under the age of 16 are benchmarked to a
proportion of the combined couple rate of pension payments, or adjusted by the
Consumer Price Index, whichever is higher.
This is expected to result in reduced outlays of $1.0 billion over four years compared to
current indexation arrangements.
This measure will help reduce the long-term cost to the budget of a substantial and
growing expenditure, contributing to the return of the budget to surplus and the reduction
of net debt.”
The inevitable result of this change has been, and will continue to be, the disconnection
between family payments and community-wide incomes, with the deleterious effects being
felt most acutely by low income families.
The FTB A and FTB B annual supplements have been frozen since 2011, initially as a result
of the Labor Budget of May 2011, which proposed that the CPIl-adjustment prices previously
used for this payment be discontinued. This change and the variation to the FTB A
indexation provisions were masked by the introduction of the Schoolkids Bonus in 2016,
which will cease at the end of 2016.
The ongoing savings to the Budget, and losses to families, of the changes in the indexation of
FTB A payments is evident from the comparison in Table 22 of ACCER's March 2016
submission: over the six years 2009 to 2015 increases in the CPl and Male Average Total
Weekly Earnings were 15.7% and 23.3%, respectively. This discrepancy has meant, and will
continue to mean, that if the living standards of working families are to reflect the increases in
community living standards, more will be required of minimum wages.
We note that, despite the continuing commitment to a reduction in family payments to low
income families, evident once again in the May 2016 Budget, the Government's submissions
do not address the issue, referring instead to the desirability of targeting needs through
"better ways", which could only mean increased transfer payments. There is a disconnection
between the matters raised in the Government's submissions and the direction of its
budgetary policy.
If there is a case for changes to the family payments system, recognition first needs to be

given to the fact that the costs of the system increased substantially as a result of the
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extension of eligibility into middle income groups (as illustrated by Table 19 of ACCER's
March 2016 submission) in the years before the Global Financial Crisis. Over the period
January 2001 to January 2016 couple parent and sole parent families with two children and
an income equal to Average Weekly Ordinary Time Earnings had a very large increase in
family payments: from $72.17 per week to $237.68 per week, or 229.3%. NMW-dependent
families saw an increase from $150.99 to $297.75 per week, or 97.2%. Low income sole
parent and couple parent families need to be protected against budgetary cuts and protected
in a way that does not discriminate between children on the basis of their parents' marital
status.

910. The Additional Material section of the FWC's current wage review website includes recently
listed references to developments in wage setting in the United Kingdom. The introduction of
a legislated National Living Wage, providing a higher wage rate than the National Minimum
Wage, is part of a strategy to reduce transfer payments and the mix of wage and transfer
payments for low income families; see Tax Credit changes from April 2016, Briefing Paper
number CBP7300, 11 September 2015, House of Commons Library.

911. The FWC's Additional Material section includes references to an Impact Assessment from the
Department of Business Innovation and Skills in the United Kingdom entitled Amendment to
the National Minimum Wage regulations 2015 -introducing the National Living Wage. The
document includes:

"What is the problem under consideration? Why is government intervention necessary?
The economy requires rebalancing from a low wage, high tax, high welfare society to a
higher wage, lower tax, lower welfare society. The National Living Wage (NLW) is an
essential part of a package of measures, including changes to tax, national insurance,
and further welfare reform, aiming to achieve this. It ensures that work pays and that low
wage workers take a greater share of the gains from growth. The microeconomic
rationale for the NLW remains as with the National Minimum Wage - to ensure that
unequal bargaining power is not used by employers to undercut competitors by paying
unacceptably low wages.
What are the policy objectives and the intended effects?
The policy objectives are to:

* raise the earnings of the lowest-paid;

* increase the incentive to work;

» and move to a higher wage, lower tax, lower welfare society.
The intended effect is to protect the low paid and allow low wage workers to take a
greater share of the gains from growth."

912. The wages and welfare policies and legislation have prompted public debate in the United

Kingdom about the desirability and implications of the changes of a kind that we have not had
in Australia, even though similar budgetary issues have been raised here. ACCER submits
that the FWC could provide a suitable and appropriate forum in which these matters could be
considered. These matters and the budgetary considerations should be included in the kind
of review proposed by United Voice, and supported by ACCER in its Reply of April 2016.

ACCER's wage claims are fair and affordable

913. The case presented by ACCER is based on changes in relevant factors over the past year
and on an evaluation and consideration of current circumstances. These cover social and

economic factors. The wage increases that are sought are not based on estimates of
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changes in those kinds of factors over the next year. It is in the nature of minimum wage
setting that wage adjustments reflect past changes in prices, productivity, community living
standards and other factors. Wage cases are essentially based on what has happened, not
which is about to happen. However, it is proper to look at the future trends to determine if
there are any exceptional and valid reasons for limiting increases based on past events. In
the current review ACCER seeks an increase in the NMW of $25.10 per week and an
increase in all award wages of $19.00 per week. In percentage terms, the amounts claimed
reflect the greater need for financial support at lower income levels; for example, the amount
sought for the NMW is equal to 3.8%, at the C10 award wage rate the amount is equal to
2.5% and at an award rate of $1,200.00 per week the amount is equal to 1.6%. In June 2015
the FWC awarded an increase of 2.5%.

914. There is nothing in the expected economic developments over the next year that would
constrain the granting of ACCER's claims. In an overview of the economy the Treasurer, Mr
Morrison, said:

"Australians know it is no easy task to secure jobs and growth in a highly competitive,
volatile and uncertain global economy.
Despite the challenges and the naysayers, we are already making it happen.
Our economy last year grew by almost $40 billion and added almost 300,000 jobs.
Since the last election more than 440,000 jobs have been created. Unemployment has
fallen to 5.7 per cent, and youth unemployment is lower than it was at the last election,
including more than 50,000 new jobs created for young people in the last eighteen
months alone.
At three per cent, our economy has grown faster than the world’s major advanced
economies, faster than the United Kingdom, the United States, Japan and Germany. We
are growing more than twice as fast as Canada, faster than New Zealand and Singapore,
and matching it with economies like South Korea.
Given the international headwinds and fragility, this is an achievement of which we
should all be proud.
So like the Australian people, we are upbeat and optimistic, even though some
Australians are feeling the transition more acutely in some parts of the country than
others." (Budget Speech, 3 May 2016)

915. This assessment of the strength of the Australian economy is supported by several of the

major economic forecasts included in Table 1 of Statement 2 of Budget Paper No.1: Budget
Overview:
o Real GDP is forecast to grow by 2.5% in both 2015-16 and 2016-17, up from 2.2%
in 2014-15, before strengthening to 3% in 2017-18.
o The CPI is forecast to rise by 1.25% in 2015-16 and 2% in 2016-17.
e The Wage Price Index is forecast to rise by 2.25% in 2015-16 and 2.5% in 2016-17.

916. This material supports ACCER's submission that its claims are both fair and affordable.

F. RESPONSE TO QUESTIONS FOR CONSULTATIONS

917. On 28 April 2016 the FWC published a series of questions for the participating parties to
address prior to the final consultations on 10 and 11 May 2016. The questions are variously
directed to all parties, to specific parties, and to specific parties with an invitation for others to

respond. The following paragraphs respond to those where ACCER is able to assist the
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FWC in its request for further information and responses.

Question 1.1

918.

919.

920.

Question 1.1 concerns submissions by the Australian Chamber of Commerce and Industry
(ACCI) regarding the transparency of the FWC's decision making process. In particular,
ACCI suggested that the tribunal should disclose the factors which are most relevant to its
decision and quantify how the decision would have changed if key variables had been
different. Question 1.1 also refers to a statement by the Productivity Commission in its
Workplace Relations Framework, Final Report of November 2015 that it would often be better
if the Panel itself re-investigated its prior positions, suggesting it reach its decisions afresh
rather than consider changed circumstances from those existing at the time of earlier
decisions. The FWC has invited all parties to respond to the Productivity Commission's

proposal, which raises for consideration the basic transparency issue raised by ACCI.

ACCI made a similar submission in its submission to the Annual Wage Review 2014-15:

“Given that a broad exercise of judgement guides the determination of the Panel,
detailed explanation of the factors that most significantly influenced the Panel’s decision
making would assist the parties in approaching future annual wage reviews. To ensure
that all statutory considerations are appropriately taken into account, it is very important
to justify how these considerations have been interpreted and operationalised and how
judgements have been formed about the relationship between these considerations and
changes in minimum and award wages, both in general and in relation to prevailing
circumstances.” (ACCI submission, March 2015, paragraph 23)

The FWC responded to this submission at paragraphs 7 to 12 of its June 2015 decision ([2015]

FWCFB 3500), where the substance of its response was ‘it is not feasible to quantify the weight
given to particular factors in balancing the various considerations prescribed by the Act’

(paragraph 12).

921. ACCI's March 2016 submission referred to this conclusion, but pressed a similar issue:

"23. Whilst we understand the proposition in paragraph 12 of the 2015 decision that
“The wide range of data and information before the Panel and the often complex
interaction between these factors mean that a comparison between reviews will rarely be
straightforward” the explanation of how the relevant decision or quantum is arrived at
having regard to the ascertained facts or statutory considerations should have the
necessary consistency from year to year to be readily explicable from the rules required
to be applied to a determination. Hence, the transparency of the process should be given
great weight. The Panel should explain in its decision the basis on which it differed from
prior decisions and the manner in which the mix of statutory considerations in the current
context differed from prior considerations. Continued emphasis on explaining the
interplay of the factors that are brought to account is commended. ....

25. Whilst judgements are not always able to be fully explained, that issue should give
added impetus to the Panel to disclose the factors which are most relevant, and
quantifying how the Panel’s decision would have changed if key variables had been
different. Although there is always more than one factor which changes from year to
year, this sort of analysis would make the Panel's decisions more transparent and
improve the relevance of submissions in subsequent years.

26. The Australian Chamber accepts that the range of considerations the Panel must
take into account means broad judgement is to be exercised in weighing the relative
importance of different considerations, but that does not preclude quantification of the
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weight given to the most important considerations. Continuation and refinement of that
process is commended."”

922. These matters need to be considered in the light of the transparency requirements under

923.

924.

section 577 of the Fair Work Act 2009 and the relevant legal principles concerning the

obligations of decision makers who are required to make decisions by reference to a range of

matters specified in the legislation under which they operate. Section 577 provides that the

FWC "must perform its functions and exercise its powers in a manner that...is fair and

just...and...is open and transparent..."

ACCER has been concerned about transparency in annual wage review decisions since the
first decision was made under the Fair Work Act 2009. In its March 2011 submission ACCER
argued (at paragraphs 410-18) that there was a lack of transparency in the June 2010
decision ([2010] FWAFB 4000). ACCER was concerned about what it saw as a failure of Fair

Work Australia (FWA), now the FWC, to give sufficient consideration to the needs of the low

paid. The submission relied on the application of the principles in the judgment of the Full

Court of the Federal Court in Minister for Immigration and Citizenship v Khadgi [2010] FCAFC

145. The submission read:

"414. Furthermore, section 284(1) of its nature requires FWA to engage in what has been
described as "an active intellectual process" in which each of the prescribed
circumstances receives "genuine” consideration. The last case mentioned in the extract
from the judgment of the Full Court, Lafu v Minister for Immigration and Citizenship,
contains, we submit, the requirements of decision-making under section 284(1): FWA
must "genuinely have regard to each and every one of those considerations [in section
284(1)] and must engage actively and intellectually with each and every one of those
considerations by thinking about each of them and by determining how and to what
extent (if at all) each of those criteria might feed into the deliberative process and the
ultimate decision”. This requires more than a recitation of matters put by the parties. It
requires a manifest testing of the arguments and material advanced.

415. Lafu v Minister for Immigration and Citizenship also emphasises another aspect of
section 284(1). We submit that there is an obligation on FWA, as a decision-maker who
is obliged to have regard to mandatory considerations, to show through its reasons for
decision "an active intellectual engagement with all mandatory criteria". ....

417. ACCER submits that FWA is obliged to state the basis upon which it makes its
decisions in an open and transparent way that would enable the public to know how it
came to its decision. The fact that a decision is necessarily based on a range of factors
does not justify opaqueness on critical parts of its decision.

418. There is a clear public interest in the public knowing how FWA arrived at its
decisions. First and foremost low paid worker have a vital interest in knowing how FWA
came to its decision about their needs. Many others also have an interest in this
information; for example, employers, government, economic commentators and editorial
writers. An explanation is also needed because the review of wages is an ongoing
process. Those who represent or advocate for low paid workers are entitled to know
what FWA has concluded about significant issues so that they can identify contentious
issues and evidentiary matters and better prepare material for the future. If evidence
about the living costs is rejected, the basis for that rejection should be disclosed so that
the shortcomings in that material can be addressed and other evidence can be
obtained."

These kinds of concerns were raised in ACCER's submissions in its 2013, 2014 and 2016
submissions. Its March 2016 submission referred to this matter in responding to the FWC's

view in its June 2014 decision that its decisions had played a role in increasing the degree of

inequality in the workforce because it was required to take into account "other factors" when
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925.

setting minimum wages. After referring to the application of the principles in Minister for
Immigration and Citizenship v Khadgi and Lafu v Minister for Immigration and Citizenship
[2009] FCAFC 140 the submission continued:

"496. If these principles were followed the "other factors", and their weighting in the mix
of relevant factors, would be evident. This does not mean that the tribunal needs to have
some arithmetical measure of the various factors, but it does mean that those who are
concerned with the decisions made know the relevant factors and the way in which those
factors influenced the final decision. If there are factors that the FWC believes should
leave some families in poverty, or constrain its ability to provide families with a decent
standard of living, it should identify and explain them."

Bat Advocacy NSW Inc v Minister for Environment Protection, Heritage and the Arts [2011]
FCAFC 59 was a judicial review under the Administrative Decisions (Judicial Review) Act
1977 by a Full Court of the Federal Court of Australia of a decision made under the
Environment Protection and Biodiversity Conservation Act 1999. Although these principles
were identified in the kind of judicial review that does not apply to the FWC, we submit that
they are the appropriate principles to be applied in annual wage reviews. The following
appears under the heading "Relevant Legal Principles™:

"44. The obligation of a decision-maker to consider mandatory relevant matters requires
a decision-maker to engage in an active intellectual process, in which each relevant
matter receives his or her genuine consideration (see Tickner v Chapman (1995) 57 FCR
451 at 462 and Minister for Immigration and Multicultural Affairs v Jia (2001) 205 CLR
507 at [105]). However, in the absence of any statutory or contextual indication of the
weight to be given to factors to which a decision-maker must have regard, it is generally
for the decision maker to determine the appropriate weight to be given to them. The
failure to give any weight to a factor to which a decision-maker is bound to have regard,
in circumstances where that factor is of great importance in the particular case, may
support an inference that the decision-maker did not have regard to that factor at all.
Similarly, if a decision-maker simply dismisses, as irrelevant, a consideration that must
be taken into account, that is not to take the matter into account. On the other hand, it
does not follow that a decision-maker who genuinely considers a factor but then
dismisses it as having no application or significance in the circumstances of the particular
case, will have committed an error. The Court should not necessarily infer from the
failure of a decision-maker to refer expressly to such a matter, in the reasons for
decision, that the matter has been overlooked. But if it is apparent that the particular
matter has been given cursory consideration only so that it may simply be cast aside,
despite its apparent relevance, then it may be inferred that the matter has not in fact
been taken into account in arriving at the relevant decision. Whether that inference
should be drawn will depend on the circumstances of the particular case (see Minister for
Immigration and Citizenship v Khadgi at [2010] FCAFC 145; (2010) 274 CLR 438 [58]-
[59)).

45. Once a matter has been identified as a mandatory relevant consideration, it is the
salient facts that give shape and substance to the matter that must be brought to mind.
These are the facts which are of such importance that, if they are not considered, it could
not be said that the matter has been properly considered (see Minister for Aboriginal
Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24 at 61).

46. A statement of reasons given by a decision maker can constitute evidence of the
material put before the decision maker, the way in which that material has been dealt
with and the reasons for which the decision was made. A failure to include reference to a
matter in a statement of reasons may justify the inference that, as a matter of fact, the
matter was not taken into account. Thus, a statement of reasons may be accepted as
evidence of the truth of what it says, namely, that the findings made and the evidence
referred to and the reasons set out are as stated in the statement of reasons. It can be
accepted as evidence that no finding, evidence or reason that was of any significance to
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the decision has been omitted (see Minister for Immigration and Ethnic Affairs v Taveli
[1990 FCA 169; (1990) 23 FCR 162 at 179 and 182).

47. A statement of reasons under s 13 of the Review Act does not require a decision-
maker to pass comment on all of the material to which his attention has been drawn and
to which he has had regard. What the provision requires is that the decision-maker set
out his or her findings on ‘material questions of fact’. While a failure to include a matter in
a statement of reasons may justify a court inferring, as a matter of fact, that the matter
was not taken into account, such an omission is not necessarily conclusive (see Our
Town FM Pty Ltd v Australian Broadcasting Tribunal [1987] FCA 301; (1987) 16 FCR
465 at 485). Whether that inference will be drawn in a particular case will depend on all
the circumstances (see ARM Constructions Pty Ltd v Commissioner of Taxation (1986)
10 FCR 197 at 205).

48. The Appellant's complaint is that the Minister failed to participate in any ‘active
intellectual engagement’ with the loss of critical habitat or the Draft Plan. It complains
that there was a failure to give weight to those matters as fundamental elements in
making a determination: there was mere advertence to the matters, which were then
discarded as irrelevant, and a failure to consider the salient facts that give shape and
substance to the matter, being facts of such importance that, if they were not considered,
it could not be said that the matter had been properly considered. If there were any such
failures there would be jurisdictional error."

926. We agree with the FWC's conclusion in the June 2015 decision that “it is not feasible to
quantify the weight given to particular factors in balancing the various considerations
prescribed by the Act” if the quantification involves the pursuit of some kind of formula, but we
submit that a decision should address the various issues that need to be considered in a way
that would give the reader an understanding of the relative weight that the tribunal has given
to each of the factors. It is not possible to provide a check list of what needs to be addressed
because that that will depend on each case. On the particular question of whether each
issue has to be revisited, the answer must depend on how relevant the issue is to the review
being conducted. We favour a broad approach, rather than a narrow approach, to decision
writing. ACCI's request for the FWC to quantify how its decision "would have changed if key
variables had been different" appears to be asking for too much detail on matters that may be
hypothetical.

927. The guiding rule, we submit, for the writing of decisions is the recognition that these are
public documents dealing with a range of issues relevant to the interests of a wide range of
citizens. The decisions should enable citizens to understand the substance of the evidence
and submissions before the FWC. Citizens should not have to seek out that information by
searching through the submissions and the evidence made and tendered by the parties; nor
should they have to read past decisions in order to understand the reasoning in a particular
case.

Question 2.1

928. Question 2.1 concerns that part of the submission by the Australian Government's of March
2016 concerning those groups which "experience relatively poor outcomes in the labour
market". The groups are the long-term unemployed, youth, indigenous unemployed, low-
skilled unemployed and persons in weak regional labour markets. Three questions are posed

for the Government and other parties:
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929.

"Is there any evidence that minimum wages (and changes in minimum wages)
contributed to the more disadvantageous labour market outcomes for these groups?
Further, is there any evidence that lower minimum wages would improve the relative
labour market outcomes for these groups? Are minimum wages particularly well suited
to addressing the complex factors underlying the circumstances of those groups within
the labour market?"
ACCER's answer to each of these questions is "no". The answer to the disengagement of
these groups from regular and secure employment that pays a decent wage lies in the
provision of targeted programmes essentially funded by the Commonwealth. These may
consist of financial incentives to employers and workers, but in many cases effective
programmes will require substantial skills development, work experience and vocational
counselling. The Youth Jobs PaTH initiative announced in the May 2016 Budget is
recognition of the need to target youth employment. It has attracted some debate about its
nature and detail. If it operates in a way that provides participants with a decent income and
treats them with respect then it will serve the interests of the community and the participants

themselves.

Question 4.4

930.

931.

932.

933.

Question 4.4 invites submissions on the view in a publication of the Organisation for
Economic Cooperation and Development (OECD) that rising income inequality, especially the
low level of and growth in wages of low skilled workers, has reduced levels of economic
growth in OECD countries. The question refers to a passage in the March 2016 submission
by the Australian Council of Trade Unions relying on the OECD's view:

"The rise of income inequality .. is estimated to have knocked 4.7 percentage points off
cumulative growth between 1990 and 2010, on average across OECD countries.. The key
driver is the growing gap between lower-income households — the bottom 40% of the
distribution — and the rest of the population. ... In particular. low-skilled temporary workers
face substantial wage penalties, earnings instability and slower wage growth." (In It
Together: Why less inequality benefits all, page 15, Organisation for Economic
Cooperation and Development, May 2015)

It cannot be denied that society as a whole suffers economically when economic inequality
reaches the point where the lowest income groups do not have the opportunity and capacity
to develop their skills and talents, and when parents are unable to afford a decent life and
education for their children. Poverty and income-related disadvantage have economic costs,
including opportunity costs.

ACCER's March 2016 submission (at paragraphs 567-9 of the Attachment) refers to a
Productivity Commission Staff Working Paper, entitled Deep and Persistent Disadvantage in
Australia, which includes an extensive consideration of the costs of disadvantage (see pages
147-86). It refers (at page 160) to several studies that have sought to estimate the costs of
childhood poverty. One study in the United States estimated the cost of child poverty at 4%
of GDP in the United States. A study in the United Kingdom put the annual cost of child
poverty at 2% of GDP.

We have an unacceptable degree of poverty and disadvantage in Australia, including in

wage-dependent families, which has an adverse economic impact on the national economy.
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More importantly, economic powerlessness and social exclusion deny a person his or her

human rights and strike at the most basic requirements of justice.
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CHAPTER 11
THE ANNUAL WAGE REVIEW DECISION, MAY 2016

A. INTRODUCTION

934. The decision in the Annual Wage Review 2015-16 ([2016] FWCFB 3500) was delivered on 31
May 2016 (May 2016 decision). The Fair Work Commission (FWC) awarded increases of
2.4% in the National Minimum Wage (NMW) and all award wage rates. This equated to an
increase of $15.80 per week in the NMW. At the base wage rate for trade-qualified workers,
the C10 rate in the Manufacturing and Associated Industries and Occupations Award
(Manufacturing Award), the 2.4% increase equated to $18.40 per week.

935. ACCER had sought dollar, not percentage, increases: $25.10 per week in the NMW and
$19.00 per week in all award rates, with no award rate to be less than the NMW. ACCER's
claim was equivalent to a 3.8% increase in the NMW and the equivalent of a 2.5% increase at
the C10 rate. At the C2(b) wage rate in the Manufacturing Award, set at $1,034.30 per week,
the claim was for about 1.8%. With an increase of 1.3% in the Consumer Price Index over
the year to the March quarter 2016, the ACCER claim sought to provide significant real wage
increases to those most in need and to provide a smaller real wage increase for higher-paid
minimum wage-dependent workers. Over the same period the underlying inflation increased
by 1.5% (the average of the trimmed and weighted mean) and the Living Cost Index for
employee households increased by 1.1%; see May 2016 decision, paragraph 39.

936. The Australian Council of Trade Unions (ACTU) sought a flat dollar increase of $30.00 per
week in the NMW and modern award minimum wages up to, and including, the C10 rate and
an increase of 3.9% in all award minimum wages above the C10 rate. The claimed increase
of $30.00 per week was equivalent to an increase of about 4.6% in the NMW. The ACTU
argued that:

“... a hybrid increase best balances the various considerations that the Panel must take
into account. It would ensure that the largest wage rises, in percentage terms, go to the
lowest paid workers. At the same time, it would prevent any further erosion of the skill-
based wage relativities above the C10 tradespersons’ rate”. (ACTU submission, March
2016, paragraph 12.)

937. It should be noted that uniform percentage increases have been awarded in each year since
2011, following more than a decade of decisions awarding uniform or tiered dollar increases.
In each year since 2011 the ACTU has unsuccessfully sought a hybrid increase of a similar
kind to that sought in 2016. These past claims by the ACTU, and similar claims by ACCER,
are discussed at paragraphs 89 to 93 in Chapter 1, above, where we note that in each year
the FWC failed to give reasons for its rejection of claims for flat money increases for low paid
workers. The May 2016 decision also failed to give reasons for the rejection of the ACTU's
hybrid claim.

938. The various claims made by employer organisations are set out in Appendix 2 of the May
2016 decision. The two major employer organisations, the Australian Chamber of Commerce

and Industry and the Australian Industry Group argued for uniform increases of 1.2% and
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1.6%, respectively.

939. The major purposes of ACCER's submissions were to present a wage claim based on
relative living standards and the needs of the low paid, to give priority to those most in need
and to show that the claim was consistent with the current economic circumstances.
Consistent with the objective of helping those most in need, ACCER flagged its priorities in
the event that the FWC had a different view about the economic circumstances:

"ACCER submits that the claims are economically prudent. However, if the FWC finds
that there are economic reasons not to grant the claims as sought, ACCER seeks that
priority be given to increasing the lowest wage rates, i.e. supporting the most needy.
The unmet needs of workers across the wage classifications are not uniform and
priority should be given to lower paid workers who are living in, or are at risk of,
poverty. This means that priority should be given to adjusting the NMW."

940. ACCER's concern with the adjustment of the NMW is consistent with the scheme of the Fair
Work Act 2009. The legislation requires that the FWC first determines the NMW, and to do
so according to specified statutory criteria. This was accepted by the FWC in its June 2015
decision; see Chapter 2C. The NMW should not be set by reference to the factors that apply
to the setting of award rates. The NMW should not be set by reference to the relativities with
award wage rates because it is the starting point for the setting of award rates. It is the floor
in the minimum wage system on which award rates are set by reference to skKills,
responsibilities, work values, etc in the various award classifications. The setting of the NMW
and award wage rates are legally and conceptually distinct.

941. ACCER's claim emphasised the nature and purpose of the FWC's statutory obligation in
setting "a safety net of fair minimum wages" under section 284(1) of the Fair Work Act. Its
submission (see Chapter 9E, above) relied on passages from the FWC's previous decisions
regarding poverty and a decent standard of living. The same passages are used in the May
2016 decision; see paragraphs 55, 351-2 and 428-9. Combining the words of those
passages, the following summarises the basic objective of the wage setting function:

"Full time workers have a reasonable expectation of a standard of living that will be in
excess of poverty and one which will enable them to purchase the essentials for a
“decent standard of living” and engage in community life, assessed in the context of
contemporary norms."

942. ACCER argued that this was a reasonable and proportionate formulation of the FWC's
powers and an obligation imposed on it. The obligation is to be exercised in accordance with
the proper weighting of all the factors, including economic factors, that the FWC is required to
take into account when setting a fair safety net of minimum wages. This formulation is the
basic objective of the NMW. Further objectives will apply in relation to the setting of award
wage rates.

943. The NMW should be set, subject to a proper weighting of economic considerations, so to
provide full time workers with a standard of living that will be in excess of poverty and one
which will enable them to purchase the essentials for a "decent standard of living" and
engage in community life, assessed in the context of contemporary norms. The formulation

could be said to identify what is required for a "living wage" or a "basic acceptable standard
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of living".

944. We should find, therefore, a consideration in the FWC's decision of the wage income,
supplemented by applicable transfer payments, that is needed for full time workers to achieve
a standard of living that is in excess of poverty and one which would enable them to purchase
the essentials for a decent standard of living and engage in community life, assessed in the
context of contemporary norms. There are two income levels to be considered: what is
needed to avoid poverty and what is need to for a decent standard of living. Having identified
them, as best it can, the FWC should take into account relevant constraints on its capacity to
award the wage increases required to meet those measures. We should expect the FWC to
give priority to the protection of wage-dependent families against poverty, and treating this as
a step towards the attainment of a decent standard of living. We should expect that the
FWC's concern for children living in poverty in wage-dependent families to be manifest and to
see in its reasons the way in which it seeks to address this most pressing issue. The fact
finding and analysis involved in these wage setting processes should be transparent.

945. A further purpose of ACCER's submission was to use the FWC's descriptions of the wage
setting function as the basis for a request for the FWC to address two important issues.

946. First, ACCER asked the FWC to identify the workers and the families who it believed have
the reasonable expectation which it described. This followed the FWC's view in its June 2015
decision (at paragraph 338) that it is not possible for the NMW and award rates "to ensure
that every employed family, whatever their composition, has sufficient income to meet their
material needs". This is clearly the case: the wage needed to support a family of nine should
not determine the minimum wage. However, the FWC did not suggest which families would
be supported with an income sufficient to meet their material needs, or which families had a
reasonable expectation of a standard of living in excess of poverty. The parties, and the
public as a whole, are entitled to know more than the self-evident point made by the FWC.
The FWC should state who is within the ambit of protection that it has identified. ACCER has
addressed this issue on a number of occasions, most recently in its 2016 submissions (see
Chapter 9F and paragraphs 38, 69 and 174-179, above). No response was made to this
request in the May 2016 decision.

947. The second matter that ACCER asked the FWC to address is an important question in regard
to single breadwinner couple parent families who are living in poverty and do not have a
decent standard of living. In order for the family to escape poverty and achieve a decent
standard of living, is the sole breadwinner required to work overtime or get a second job
and/or is the "stay at home" parent required to obtain employment? If the FWC believes so,
what is the nature and content of this obligation? ACCER has presented the negative case to
this question in its 2016 and earlier submissions; see, for example, Chapter 8E, above. This
is an important issue about work and family responsibilities which should be canvassed and
addressed by the FWC. As in the past, the May 2016 decision is silent on this important
matter.

948. Another purpose of ACCER's March 2016 submission was to have the FWC confirm its
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implicit rejection of a wage setting objective that had been articulated in the minority decision
in the Safety Net Review Case 1997 (1997) 70 IR 1, when the Federal Minimum Wage, now
the NMW, was first prescribed. That view has been propounded since then by the Australian
Council of Social Services (ACOSS), including in its 2016 submission. This 1997 view is
described in paragraphs 35-9 of ACCER's submission, which are now at paragraphs 835-9 in
Chapter 9, above. The substance of ACOSS's view is that the wage system should provide
the single worker with a decent standard of living, but that it should operate so as to prevent
families from falling into poverty. ACCER could not support the ACOSS position because it
proposes a standard of living for workers with family responsibilities that is less than a decent
standard of living.

949. The FWC made no response to this particular matter. Instead it chided ACCER for, so it said,
raising an issue that had been determined in the June 2015 decision:

"[396] ACCER has again made submissions concerning the “single person
benchmark”. The Panel addressed extensive ACCER submissions on this point in the
2014-15 Review decision. Within the decision, the Panel made it clear that the single
adult household provides the starting point for its assessment of relative living
standards and needs, but consideration is also given to the relative living standards
and needs of other types of families, including single-income families, in meeting its
responsibility to have regard to the relative living standards and the needs of the low
paid and balancing the other considerations which it is required to take into account.
We are obliged to and do take into account relative living standards and the needs of
the low paid, as prescribed by the Act, without limitation." (Footnotes omitted)

950. The footnote to the first sentence is to paragraphs 35-9 of the March 2016 submission, which
are now at paragraphs 835-9 in Chapter 9, above. It is clear from those paragraphs, and the
preceding paragraphs in the submission, that ACCER was not revisiting the matters which it
had successfully argued in the previous year; for example: "The FWC has accepted that it
has to take into account the needs of workers with family responsibilities and that it would be
contrary to the Fair Work Act not to do so" (paragraph 37, now 837, above). This was
accepted in the light of the FWC stating that the single person household was a "starting
point" for the "assessment of relative living standards and needs", including "the relative living
standards and needs of other types of families, including single-income families" in paragraph
337 of the June 2015 decision. The matter actually raised by ACCER was a matter of
substance. In the absence of an affirmation by the FWC of the ACOSS position, we will treat
it as having been rejected. We trust that ACOSS will abandon its past position and thereby
avoid unnecessary confusion in regard to the formulation of minimum wages policy. If its

2017 submission continues to advocate its past view we will raise the matter again.

B. THE MAY 2016 DECISION
951. The FWC's practice is to read and publish a short Statement immediately before publishing
its decision. The Statement of 31 May 2016 ([2016] FWCFB 3506]) contained the following

on the economic environment:
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"[6] The economy has grown at close to trend, improving over the second half of 2015.
Real GDP grew by 3.0 per cent over the year to the December quarter 2015, compared
to 2.2 per cent over the year to the December quarter 2014.

[7] Stronger labour market conditions over the past year are evident across all measures,
apart from the fall in hours worked in early 2016. The unemployment rate fell from 6.1
per cent in April 2015 to 5.7 per cent in April 2016. As overall unemployment fell over the
course of 2015 and into 2016, so too did the under-employment rate, long-term
unemployment and the youth unemployment rate.

[8] All measures of inflation and wages growth are at historically low levels.

[9] Over the five years to 2014-15 labour productivity growth in the market sector was
higher than over the previous five-year period.

[10] Company gross operating profits grew by 2.8 per cent for non-mining industries over
the year to the December quarter 2015, above the average for the past five years and
greater than the 1.4 per cent growth over the year to the December quarter 2014. Mining
industry profits continued to fall.

[11] Currently, wages growth is neither a source of inflationary pressure within the
economy, nor a source of declining capacity for Australian firms to compete in
international markets. The outlook for the Australian economy remains generally positive.
Inflation and wages growth are expected to continue to be below average levels in the
coming year or so."

952. Inregard to the social considerations and other matters which it is obliged to take into account,
the FWC said:

"[12] Economic considerations are not the only matters which the Act requires us to take
into account. We are also required to take into account a range of social and other
considerations. In particular, the “promotion of social inclusion through increased
workforce participation”; “relative living standards and the needs of the low paid”, “the
principle of equal remuneration for work of equal or comparable value”, and the “need to

encourage collective bargaining”.

[13] No particular primacy is attached to the various economic, social and other
considerations we are required to take into account.

[14] The additional evidence presented to this Review, especially from the work of the
Productivity Commission, is consistent with our conclusion that the employment impacts
of an increase in the NMW and award minimum wages of the size that we have
determined, and in the economic circumstances that we face, will not have a measurable
impact on employment.

[15] Despite some recent improvement in the relative living standards of minimum wage
reliant employees, the relative position of low-paid workers has deteriorated over the
past decade. Many low-paid workers live in households with low or very low disposable
incomes. Around two-thirds of low-paid employees are found within the bottom half of the
distribution of employee households and have lower living standards than other
employees. Some low-paid award-reliant employee households have household incomes
which places them below the poverty line.

[16] Women continue to be over-represented among the award reliant and the low paid.

It follows, and we accept, that increases in minimum wages can provide some assistance
in addressing the gender pay gap.
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[17] On the available evidence and the experience to date it is likely that the increase we
have determined in this Review will impact upon the incentives to bargain in various
sectors in different ways. But it will not, in aggregate, discourage collective bargaining."

953. The FWC was satisfied that its decision was consistent with the economic circumstances.

The Statement read:

"[18] The general economic climate is robust, with some continued improvement in
productivity and historically low levels of inflation and wages growth. The prevailing
economic circumstances provide an opportunity to improve the relative living standards
of the low paid and to enable them to better meet their needs. The level of increase we
have decided upon will not lead to inflationary pressure and is highly unlikely to have any
negative impact on employment. It will, however, mean a modest improvement in the real
wages for those employees who are reliant on the NMW and modern award minimum
wages."

954. The same passage appears at paragraph 101 of the May 2016 decision, which followed by

the FWC's conclusion regarding the NMW increase:
"[102] We have determined that it is appropriate to increase the NMW. The factors
identified above have led us to award an increase of 2.4 per cent. The national
minimum wage will be $672.70 per week or $17.70 per hour. The hourly rate has been
calculated by dividing the weekly rate by 38, on the basis of the 38-hour week for a full-
time employee. This constitutes an increase of $15.80 per week to the weekly rate or
41 cents per hour to the hourly rate.”

955. In order to understand what had led the FWC to leave some working families in poverty and
reject both ACCER's claim for an increase of $25.10 per week in the NMW and the ACTU's
claim for $30.00 per week in the NMW, it is necessary to look at the "factors identified above".
In doing so, we need to keep in mind the view that full time workers have a reasonable
expectation of a standard of living that will be in excess of poverty and one which would
enable them to purchase the essentials for a decent standard of living and engage in
community life, assessed in the context of contemporary norms. Furthermore, we should look
for any identified economic considerations that would constrain a decision to achieve this
objective.

956. The FWC's decision in relation to award wage rates is in paragraph 103 and 104. The
reasons for the uniform percentage increase in award rates are in paragraph 104 and the
reasons for the amount of the increase are in the "considerations to which we have referred"
elsewhere in the decision. It will become apparent later that there are no further reasons than
those given in paragraph 104 for the decision to award a uniform percentage increase:

"[103] Having regard to the proposed NMW and the other relevant considerations, we
also consider that it is appropriate to adjust modern award minimum wages.

[104] As to the form of the increase, past flat dollar increases in award minimum rates
have compressed award relativities and reduced the gains from skill acquisition. The
position of the higher award classifications has reduced relative to market rates and to
average earnings and has fallen in terms of real purchasing power. A uniform
percentage increase will particularly benefit women workers, because at the higher
award classification levels women are substantially more likely than men to be paid the
minimum award rate rather a bargained rate. These matters have led us to determine a
uniform percentage increase. The considerations to which we have referred have led
us to increase modern award minimum wages by 2.4 per cent."
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957.

958.

959.

960.

TRANSPARENCY OF REASONING

We referred earlier to the need for a decision to be based on an examination on the financial
needs of workers and the extent to which economic considerations may constrain the setting
of a wage that would deliver a decent standard of living. The fact finding and analysis
involved in these processes should be transparent. It should, as the authorities explain (see
Chapter 10F, at paragraphs 918-27), engage in "an active intellectual process" in which each
of the prescribed circumstances receives "genuine" consideration. These matters should, we
suggest, be manifest to a member of the public, in particular those who are most affected by
the FWC's decisions. Low paid workers in full time employment whose families are living in
poverty and who are unable to provide a decent life for their children should be able to
understand why the FWC has set the wages that it has.

One of the complaints that ACCER made about the June 2015 decision was that it did not
explain how the FWC came to the conclusion not to give more assistance to the lowest paid
workers and target poverty. The format of the June 2015 decision was similar to the May
2016 decision: paragraph 72 in the 2015 decision was in similar terms to paragraph 102 of
the 2016 decision, with both referring to the "factors identified above" when stating its
conclusion. In regard to award increases, paragraph 76 of the June 2015 decision was in
similar terms to paragraph 104 in the 2016 decision, but it did not include any reference to
women workers. The 2015 paragraph read:

"[76] As to the form of the increase, past flat dollar increases in award minimum rates
have compressed award relativities and reduced the gains from skill acquisition. The
position of the higher award classifications has reduced relative to market rates and to
average earnings and has fallen in terms of real purchasing power. These matters have
led us to determine a uniform percentage increase. The considerations to which we have
referred have also led us to award an increase in modern award minimum wages that is
less than last year. We have decided to also increase modern award minimum wages
by 2.5 per cent. Weekly wages will be rounded to the nearest 10 cents."

The lack of reasoning in the June 2015 decision in regard to the failure to target poverty and
low pay was one of the matters raised by ACCER in the final consultations on 10 May 2016.
The President of the FWC responded "... we did deal with the reasons for not adopting the
flat dollar and adopting the percentage at paragraph 76 of last year's decision" (Transcript, 10
May 2016, PN488). That paragraph, reproduced above, demonstrated, like paragraph 104 of
the 2016 decision, that the choice was seen as one between a flat dollar amount and a
percentage increase. The 2016 decision does not deal with the ACTU's hybrid claim; nor is
that claim dealt elsewhere. Nowhere is there any consideration of the relative merits of a flat
dollar increase and a uniform percentage increase.

The choice which was made between the two identified alternatives puts award relativities
ahead of the interests of low paid workers. We do not suggest that a uniform percentage
increase is necessarily inappropriate or unfair, but whether it is appropriate or fair in a
particular case must depend on a proper consideration of the unmet needs of low paid award
workers and, in particular, if lower paid workers are living in poverty. The ACTU's hybrid

claim is, at the least, worthy of close consideration because it helps to address the position of
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low paid workers while assisting the maintenance of award relativities, albeit that the
assistance to higher income earners may be reduced in order to help those most in need.

961. The dollar increases awarded in national annual wage reviews for more than a decade up to
2010 reflected a concern to provide relatively greater increases to the low paid, whereas the
decisions since 2011 have reflected a concern, evident in paragraph 104 of the May 2016
decision to maintain, what may be called, the integrity of the award wage system.

962. Given that the FWC is acting on the basis that the distribution available to all wage groups is
limited, the award wage setting task, which involves setting a fair safety net of minimum
award wages, concerns a fair distribution between these groups. In regard to the setting of
the NMW, a task that the legislation requires to be undertaken prior to the consideration of
award increases, different considerations apply. The setting of the NMW does not involve a
distribution between various wage classifications.

963. The problem that we need to confront is that the NMW is inadequate to provide a basic wage
upon which the award system can provide extra remuneration on the basis of relative work
value assessments and other appropriate considerations. In order to escape poverty workers
with family responsibilities have to obtain higher skilled work, or work another job, or work
overtime. Furthermore, because wage rates are set on the basis that the worker is in full time

employment, the position becomes much more difficult for those in insecure work.

D. EQUAL REMUNERATION AND THE GENDER PAY GAP

964. The starting points for understanding how the FWC came to its decisions in May 2016 on the
adjustment of the NMW and award rates of pay are paragraphs 102 and 104. Each of them,
like the same passages in the 2015 decision, refer back to the passages in the decision.

965. Before going to those passages, it would be convenient to respond to the reference in
paragraph 104 of the May 2016 decision to the benefit to women workers as a result of a
percentage increase in award rates. This consideration was not mentioned in the equivalent
passage, paragraph 76, in the June 2015 decision. The FWC is required by section 284(1)
and section 134(1) of the Fair Work Act to take into account "the principle of equal
remuneration for work of equal or comparable value" when setting the NMW and award wage
rates, respectively. The FWC stated that the "principle of equal remuneration is a factor in
favour of an increase in the NMW and modern award minimum wages and as such has been
considered together with the various other statutory considerations" (paragraph 578).

966. The FWC discusses award reliance among women and gender pay gap issues at Chapter 8
of its decision. There are two aspects to these issues: the extent to which women are more
reliant than men on minimum award rates and the gender pay gap between male and female
workers in the wages actually paid in the labour market to male and female workers.

967. The FWC's coverage of these matters includes a reference to a passage in the ACTU's
submission concerning the extent of female employment in low wage classifications:

“One in eight full time male employees earns less than $800 per week, whereas 1 in
5.6 full time female employees earns less than $800 per week. This strongly suggests
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that female employees are more low paid and award dependent than male employees.
The pattern permeates through the rest of the pay distribution. An increase in the
minimum wage is a crucial measure for addressing the gender pay gap.” (Paragraph
313)

968. Women who are paid only the award wage rate comprise 57.7% of award only workers
(ACTU submission, paragraph 71). There is some data on the distribution of female workers
across the wage classifications. The May 2016 decision refers to one of the FWC's
commissioned reports:

"[574] ... Research Report 6/2013 found that 61 per cent of adult award-reliant
employees in non-public sector award-reliant organisations, were female. The research
also found that nearly three-quarters (73 per cent) of adult employees on awards with
professional classifications, and who are on professional or higher award
classifications, were female." (Footnotes omitted)

969. The footnote to the first of the quoted sentences in paragraph 574 is to Table 4.16 of the
research report. In addition to the figure referred to, the table shows that 74% of female
award-reliant employees were lower paid, with the term being defined as less than $18.60 per
hour, an amount which closely approximated the C10 wage rate. Among male award-reliant
employees the lower paid were 77%. The overall average is 75%. As between those
treated as lower paid and the higher paid, the distribution of women and men was very
similar.

970. The footnote to the second sentence in paragraph 574 is to a passage in chapter 5.2 of the
research report. This part of the report concerns an analysis of the 22 awards which contain
professional classifications. Most of them include both non-professional and lower paid
classifications. Employees covered by these awards are also classified according to whether
they are in higher or lower paid work classifications: those paid at $18.60 per hour or more
and those paid below $18.60 per hour. Table 5.9 of the research report shows that among
these 22 awards women comprised 73% of all adult employees, a significantly higher
proportion than for all awards. It also shows that the percentage of women engaged in each
of the lower and higher classification is virtually the same: 74% and 73% , respectively. Table
5.8 of the research report shows that 57% of award-reliant employees in the 22 awards were
higher paid.

971. In both the 22 awards and all awards, the income profiles of men and women are very close.
Gender is not a significant factor in this respect, but the fundamental point is that, given that
award-reliant employees are disadvantaged compared to the rest of the community, the
disadvantage of award-reliance falls more frequently on women.

972. In concluding the chapter on equal remuneration the FWC pointed out the value of minimum
wage increases to both lower paid and higher paid female workers:

"[573] An increase in award rates of pay relative to other wages would reduce the
gender pay gap in two ways. The first is that it would raise the level of low pay rates
relative to median pay rates, and hence particularly benefit women, who
disproportionately receive low pay rates. The second is that an increase in the higher
levels of award rates will particularly benefit women because, at the higher award
classifications, women are more likely to be paid the award rather than the bargained
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rate than are men."

973. The text of paragraph 573 also appears as paragraph 75 in the series of paragraphs leading
to the conclusion concerning awards in paragraph 104, which includes the view that a uniform
percentage increase would "particularly benefit women workers, because at the higher award
classification levels women are substantially more likely than men to be paid the minimum
award rate rather a bargained rate".

974. This conclusion about the position of women in higher paid positions needs to be seen in the
context of the data referred to above. Table 4.16 shows that 74% of all award-reliant women
are lower paid. Leaving aside a more detailed analysis of the relevant working patterns and
employment status of these women, this figure supports the view that a dollar increase in
minimum wage rates is of more assistance to women than a percentage increase in minimum
wage rates.

975. The FWC has rightly recognised that minimum wage increases help the economic position of
women, but there is no evidence that the position of women in general is advanced by
percentage increases. Nor is there any reasoning in the May 2016 decision which would
support the conclusion that the interests of women are best served by uniform percentage
increase. The interests of most award-dependent women are promoted by a flat dollar

increase, or through the kind of increases sought by the ACTU.

E. THE REASONS FOR DECISION

976. We now turn to the "factors" and "considerations" referred to in paragraphs 102 and 104 that
are said to justify the decision to award increases of 2.4% in both the NMW and all award
wage rates. These earlier matters, found in paragraphs 34 to 101 of the decision, are based
on the contents of subsequent chapters in the decision. The search for the factors and
considerations will start in Chapter 1 of the decision, entitled "Overview and the Decision"
and, for present purposes, move to Chapter 5, entitled "Relative Living Standards and the
Needs of the Low Paid".

977. We make two initial observations about the search for these matters. First, the reasoning
should be transparent. We referred to this aspect in section C of this chapter. The FWC
accepted that its "decision-making process should be as transparent as possible"; see May
2016 decision, paragraph 28. Second, with separate kinds of inquiries to be undertaken for
the setting of the NMW and the setting of award wage rates, we would expect that the
particular considerations and reasoning for each would be transparent. Given that there is a
separate process for each, we should be scrutinising the reasons why the FWC has arrived at
the same percentage for all rates. With separate inquiries required for each we would not
expect the same percentage outcome for two years in a row.

978. Paragraphs 34 to 101 of the May 2016 decision are divided into economic considerations, at
paragraphs 34 to 52; social considerations, at 53 to 70; and considerations regarding

collective bargaining, at paragraphs 80 to 81. The final section, "The Decision", includes
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paragraphs 82 to 101. It is convenient to start with this last group of paragraphs because they
provide a summary of the earlier paragraphs.

Paragraphs 82 to 89 set out the claims made by various parties. Paragraphs 90 to 94
summarise the economic conditions, consistent with the passages quoted earlier in this
chapter from the FWC's Statement of 31 May 2016. Then follows a brief reference to each of
a number of matters, followed by a general conclusion at paragraph 101. This section

includes the following:

[95] Of course these economic considerations are not the only matters which the Act
requires us to take into account. We are also required to take into account a range of
social and other considerations. In particular, we are required to take into account the
“promotion of social inclusion through increased workforce participation”; “relative living
standards and the needs of the low paid”, “the principle of equal remuneration for work of
equal or comparable value”, and the “need to encourage collective bargaining”. No
particular primacy is attached to the various economic, social and other considerations

the Panel is required to take into account.

[98] Despite some recent improvement in the relative living standards of NMW and
award-reliant employees, the relative position of low-paid workers has deteriorated over
the past decade. Many low-paid workers live in households with low or very low
disposable incomes. Around two-thirds of low-paid employees are found within the
bottom half of the distribution of employee households and have lower living standards
than other employees. Some low-paid award-reliant employee households have
household incomes which put them below the 60 per cent of median income poverty
lines.

[99] Women continue to be over-represented among the award reliant and low paid.
Increases in the NMW and modern award wages can provide some assistance in
addressing the gender pay gap.

[101] The general economic climate is robust, with some continued improvement in
productivity and historically low levels of inflation and wages growth. The prevailing
economic circumstances provide an opportunity to improve the relative living standards
of the low paid and to enable them to better meet their needs. The level of increase we
have decided upon will not lead to inflationary pressure and is highly unlikely to have
any measurable negative impact on employment. It will, however, mean a modest
improvement in the real wages for those employees who are reliant on the NMW and
modern award minimum wages.

980. We do not need to follow through all of these matters, but we will pay particular attention to

relative living standards and poverty, which are referred to in paragraph 98 and earlier at

paragraphs 54 to 67. The paragraphs of significance for present purposes are:

[54] The assessment of relative living standards requires a comparison of the living
standards of workers reliant on the NMW and modern award minimum wage rates with
those of other groups that are deemed to be relevant. Relative living standards focus on
the comparison between award-reliant workers and other employees, especially non-
managerial employees, but does not exclude comparison with other groups.[Footnote]
For the reasons set out in paragraphs [354] and [357], we do not favour a comparison
with pensioners or small business owners for the purpose of assessing the relative living
standards of the low paid.

[55] The assessment of the needs of the low paid requires an examination of the extent

to which low-paid workers are able to purchase the essentials for a “decent standard of
living” and to engage in community life, assessed in the context of contemporary norms.
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[56] We accept that adult award-reliant employees who receive a rate of pay that (as a
full-time equivalent) is below two-thirds of median (adult) ordinary time earnings provide
an appropriate and practical benchmark for identifying who is low paid. Whilst no specific
conclusion is available, the information as a whole, suggests that a sizeable proportion—
probably a majority—of employees who are award reliant are also low paid by reference
to the two-thirds of median weekly earnings benchmark.

[61] The distribution of low-paid workers across employee households, preferably
households for which the principal source of income is wages, provides the best basis
for assessing the relative living standards and the needs of the low paid, for the
reasons found at paragraphs [400] to [402].

[63] We do not accept the proposition that most low-paid workers are not in low-income
households. Many low-paid workers live in households with low or very low disposable
incomes. Around two-thirds of low-paid employees are found within the bottom half of the
distribution of employee households and have lower living standards than other
employees. Single low wage earners are particularly concentrated in the lower deciles of
employee household income distribution. Single low wage earners without children
receive little help from the transfer system.

[64] Increases in the minimum wage and award classification wages do have a role to
play as part of a package of measures to address inequality. Increases in the minimum
wage and award classification wages have directly impacted on the relative living
standards of the low paid and their capacity to meet relevant needs.

[65] In December 2015, disposable income was less than the 60 per cent of median
income poverty lines for single-earner couples, where one partner earns the NMW or
C10 rate and the other partner is not in the labour force and therefore not in receipt of
Newstart Allowance (NSA), whether or not they have children.

[67] Our overall assessment is that the relative living standards of NMW and award-
reliant employees have improved a little over recent years, although the relative
position of low-paid workers has deteriorated over the past decade. Many have low
levels of disposable income. Some low paid award-reliant employee households have
levels of disposable income which places them below the poverty line. The current
environment of low inflation and low wages growth generally provides an opportunity to
provide a moderate improvement in the relative living standards of the low paid and to
better meet their needs. The requirement to take into account relative living standards
and the needs of the low paid supports an increase in the NMW and modern award
minimum wages."
These paragraphs make no distinction between the considerations relevant to the setting of
the NMW and award wages. There is no consideration given in these paragraphs, or
elsewhere, to the claims by the ACTU and ACCER for extra support to better meet the needs
of the lowest paid. While we cannot expect the FWC to give explicit attention to all matters
put before it, the claims made by the ACTU, as the peak body representing Australian
workers, should be taken seriously and be the subject of explicit consideration in the FWC's
published reasons.
What emerges from these passages is recognition of the fact that some low paid award-
reliant households are below the poverty line. It should be added that many others who are
not award-reliant, because they have bargained for a higher wage rate, are still below the
poverty line, as are their families. They are also the low paid in the Australian workforce and

their position and interests need to be recognised and protected by the FWC in accordance
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with the terms of the legislation. We will return to this point.

Relative living standards

983.

984.

985.

986.

Chapter 5 of the May 2016 decision is broadly divided into sections on relative living
standards and the needs of the low paid, although there is an inevitable overlap in the
consideration of these matters. The section on relative living standards starts at paragraph
371:

"[371] The Panel is required to take into account the relative living standards of those on
the NMW and those on modern award minimum wages. This requirement relates to all
modern award minimum rates, not just to those that fall below a threshold of low pay.
Our consideration of relative living standards focusses on the comparison between
award-reliant workers and other employees, especially non-managerial employees, but
does not exclude comparison with other groups. We consider measures of both earnings
and disposable incomes.

[372] There is no doubt that the low paid and award reliant have fallen behind wage

earners and employee households generally over the past two decades, whether on

the basis of wage income or household income. ...."
The distinction between wage income and household income is reflected in the structure of
the following paragraphs, with the FWC first considering a wide range of matters concerning
relative wages and their changes over time. The data show that minimum wage rates have
lost relativity with average wage rates, but that in recent years the trend has been arrested
somewhat. This data is important for the understanding of the relative living standards of the
low paid, including those who are low paid and rely on the NMW or an award wage, and their
changes over time.
Of particular importance in providing an understanding of the changing position of low income
workers and minimum wage-dependent workers is the relationship between their wages and
measures of average or median earnings, i.e. the "bite" of minimum wage rates into the
community-wide measures of average or median incomes. Table 5.3 shows that from August
2004 to August 2014 the ratio of the NMW/C14 award rate to median weekly earnings of full-
time workers fell from 58.4% to 53.4%. Table 5.4 shows that the NMW/C14 award rate fell
from 44.7% to 43.8% per cent of Average Weekly Ordinary Time Earnings over the five year
period November 2010 to November 2015.
From paragraph 390 the FWC considers household incomes and the disposable incomes of
award-reliant workers, which involves the consideration of the impact of taxes and transfers
on the living standards of workers and wage-dependent households. The following appears
under the side heading "Household incomes":

"[397] The relative living standards of employees on the NMW and award-reliant
employees are affected by the level of wages that they earn, the hours they work, tax-
transfer payments and the circumstances of the households in which they live. The net
effect of these factors is summarised in the notion of equivalised household disposable
income. It is therefore necessary to have regard to a range of measures of the relative
living standards of the low paid and the household circumstances in which they live.

[398] The Australian Government submitted that, in general, household income is a
better proxy of economic wellbeing than individual income, contending that low-paid
workers live in a diverse range of household types and will thus have a diverse set of
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living standards. It identified two approaches to assessing the distribution of low-paid
workers across household income:
a. the distribution of low-paid workers across households with at least one employee
(referred to as employee households); and
b. the distribution of low-paid workers across all households (including jobless
households and retiree households).

[399] The distribution of low-paid workers across employee households, preferably
households for which the principal source of income is wages, provides the best basis
for assessing the relative living standards and the needs of the low paid, for two
reasons." (Footnotes omitted.)

987. The introductory point in paragraph 398 recognises that economic wellbeing is not
determined by individual income, but by the economic circumstances of households, which,
apart from single person households, are typically family-based. The paragraph then
identifies a choice that needs to be made when comparing the households in which workers
live with the rest of the community. The FWC concluded that the comparison should be with
households for which the principal source of income is wages, or what we can also term
wage-dependent households. This excludes jobless households and retiree households. In
the following paragraphs we refer to the relevance that pensioner households have to wage
setting. We agree, however, that the major point of comparison should be between wage-
dependent households: between low paid households and award-dependent households on
one hand and other cohorts of wage-dependent households, such as median and average
income wage-dependent households.

Pensions and pension households

988. ACCER has argued that the FWC should take into account the levels of pensions and the
living standards of pensions when assessing relative living standards. The background to
this is paragraphs 540 to 542 in Chapter 6, above, which refer to a passage in the FWC's
June 2014 decision that the "fact that the Panel focuses on the comparison with other
employed workers does not exclude a consideration of the comparative living standards of
award-reliant workers and other groups, including pensioners. It is a matter of the weight to
be given to such comparisons." ([2014] FWCFB 3500, paragraph 85). In 2016 we stressed
that, despite this acknowledgment by the FWC, no relevant reference was made to the level
of pensions or the living standards of pensioners in the decision in June 2014 or in the
following decision in June 2015 (see paragraph 542, above). The way in which ACCER
argued that the pension safety net is relevant to the setting of the wage safety net is in
Chapter 6C and Chapter 8D.

989. The FWC's response is at paragraphs 354-6 of the May 2016 decision, where it concludes
that " a comparison with pensioners for the purpose of assessing the relative living standards
of the low paid is of very limited relevance for two reasons" (paragraph 354):

e "pension movements reflect movements in wages and prices, to which we already
have regard in adjusting the NMW and modern award wage rates" (355); and

e "the pension is a reflection of society’s views on the level of comfort that the aged
should have in their retirement years and the level of financial support for people who
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have a physical, intellectual or psychiatric condition that restricts their capacity to work.
The judgments and values that underlie these views can properly be quite distinct from
an assessment of the minimum standards of living that are fair for those who are still in

employment" (356)

990. The first reason does not address the point, illustrated in Table 22, that increases in the wage

991.

992.

993.

safety net have lagged increases in the pension safety net since the pension system was
reformed in 2009. Over the period January 2010 to January 2016 pensions increased by
29.0% compared to an increase of 20.8% in the NMW. Nor does the first reason address the
point made at Table 34 and in the associated commentary in Chapter 8D that pensioners
have a higher standard of living on the pension safety net than families who are dependent
on the wage safety net.

The second reason does not recognise the basis upon which the pensions were reformed in
2009. The Government's Secure and Sustainable Pension Reform followed the Pension
Review conducted by Dr Jeff Harmer, the Secretary of the Department of Families, Housing,
Community Services and Indigenous Affairs. A central part of that review was to identify a
pension rate that provides "a basic acceptable standard of living". The same rate was set for
age and disability pension, for the common purpose of providing pensioners with that
standard of living. The rate set did not reflect different kinds of assessments, as the second
reason given by the FWC suggests.

The essential elements of the basic acceptable standard of living are contained in the words
used by the FWC in describing the setting of minimum wages: a standard of living that is in
excess of poverty and one which enables citizens to purchase the essentials for a decent
standard of living and engage in community life, assessed in the context of contemporary
norms. A basic acceptable standard of living is one which achieves this objective. A living
wage is one which delivers the same kind of outcome. In discussing the living wage ACCER
argues that the "living wage is not a wage that merely keeps the worker and his or her family
out of poverty in the ordinary and expected cases, but provides a basic acceptable standard
of living that enables them to live in dignity"; see paragraphs 643-6 in Chapter 7E.

The extent to which low paid workers and award reliant workers are the sole, principal or
minor breadwinners in wage-dependent households and the composition of households by
reference to these aspects is covered in paragraphs 400-8 of the FWC's decision. Some
conclusions regarding the role of minimum wage rates appear in the next part of the review of
relative living standards:

"[409] We accept, as we have in the past, that the relative living standards of award-
reliant employees are affected by the level of wages that they earn, the hours they work,
tax-transfer payments and the circumstances of the households in which they live. We
also accept that increases in minimum wages are a blunt instrument for addressing the
needs of the low paid and other instruments are required to assist in the task of ensuring
that every employed family, whatever their composition, has sufficient income to meet
their material needs.

[410] However, we do not accept the proposition that most low-paid workers are not in
low-income households. Around two-thirds of low-paid employees are found within the
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bottom half of the distribution of employee households and have lower living standards
than other employees. Increases in the minimum wage and award classification wages
do have a role to play as part of a package of measures to address the relative living
standards and the needs of the low paid. So much is evident from the minimum wages
objective and the modern awards objective in the Act. The potential contribution of
increases in the minimum wage and award classification wages is made more
apparent by the focus on employee households.

MlS] Increases in the minimum wage and award classification wages have directly
impacted on the relative living standards of the low paid and their capacity to meet
relevant needs. They do play a role as part of a package of measures to address
inequality. " (Footnotes omitted)

994. Paragraph 409 is written in response to the argument put by some parties, including the
Commonwealth Government, that increases in targeted transfer payments from the
Commonwealth would be a better way to deal with poverty and unacceptably low living
standards. As ACCER pointed out in the Reply (how at paragraphs 874-80 in Chapter 10),
the Commonwealth's submission is inconsistent with its budgetary strategy, a strategy which
has already resulted in legislation to terminate the Schoolkids Bonus at the end of 2016. The
Commonwealth presented the FWC with a charade. The FWC was correct in pointing out its
statutory duty, which means that it has to deal with the situation as it is, not on the basis of
what government expenditures might be. If the Government makes the judgment that extra
expenditure on targeted payments is preferable to wage increases, then it needs to take that
initiative. Unless and until that happens, the FWC has to address the living standards and

the needs of the low paid through wage adjustments.

F. THE FWC FALLS INTO MAJOR ERROR

995. Itis apparent that a significant factor in the decision not to provide further support for low paid
workers, whether covered by the NMW or award wage rates, was the FWC's "overall
assessment ... that the relative living standards of NMW and award-reliant employees have
improved a little over recent years, although the relative position of low-paid workers has
deteriorated over the past decade. Many have low levels of disposable income"; see
paragraph 67.

996. The conclusion in paragraph 67 is echoed in paragraph 98: "Despite some recent
improvement in the relative living standards of NMW and award-reliant employees, the
relative position of low-paid workers has deteriorated over the past decade." The point is
made in slightly different terms in paragraph 16 of the Statement of 31 May 2016: "Despite
some recent improvement in the relative living standards of minimum wage reliant
employees, the relative position of low-paid workers has deteriorated over the past decade."

997. The basis of the conclusion of rising living standards over recent years is found in Chapter 5
of the FWC's decision. As we show, that conclusion was patently erroneous. Before do so,
we will refer to the earlier parts of Chapter 5 which provide the context for that aspect, as well
as an understanding of the matters that appear to be relevant to the FWC's decision to

increase all minimum wages by 2.4%.
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998. The needs of the low paid are discussed from paragraph 423 of Chapter 5, following on from

the discussion of relative living standards. This section first deals with income inequality and,

from paragraph 428, it turns to poverty and poverty lines.

From paragraph 434 the FWC

discusses changes in the disposable incomes of 12 kinds households relative to their poverty

lines.
999.

This FWC's consideration of poverty lines section includes Table 5.6, which sets out changes

over the period December 2014 to December 2015 and Table 5.7, which has similar

calculations for the same kinds of households over the period December 2010 to December

2015.

1000. The following is a copy of Table 5.7, which follows paragraph 436:

Table 5.7: Ratio of disposable income of selected households earning various wage
rates to a 60 per cent median income poverty line, December 2010 and December

2015

December 2010

December 2015

60% Disposable income as a 60% Disposable income as a
median ratio of 60% median ratio of 60%
in median income PL in median income PL
Household type co co
m  cu4 C10 AWOTE m ci4 C10 AWOTE
Single adult 504.00 1.04 1.18 1.98 523.64 1.13 1.28 2.19
Single parent, one  655.19 1.15 1.27 1.74 680.74 1.26 1.38 1.91
child
Single parent, two  [806.39 1.06 1.16 1.54 837.83 1.16 1.25 1.68
children
Single-earner 755.99 0.94 0.97 1.38 785.47 1.01 1.02 1.46
couple, no
children
Single-earner 755.99 0.75 0.85 1.38 785.47 0.78 0.87 1.46
couple, no
children (no
Single-earner 907.19 0.95 0.97 1.26 94256 1.04 1.06 1.38
couple, one
Single-earner 907.19 0.83 0.92 1.26 942.56 0.91 0.99 1.38
couple, one
child (no
Single-earner 1058.39 0.91 0.93 1.17 1099.65 1.00 1.01 1.28
couple, two
children
Single-earner 1058.39 0.81 0.88 1.17 1099.65 0.88 0.96 1.28
couple, two
children (no
Dual-earner 755.99 1.10 1.22 2.08 785.47 1.21 1.34 2.30
couple
¥ no
Dual-earner 907.19 1.09 1.19 1.76 94256 1.20 1.29 1.92
couple,* one
Dual-earner 1058.39 1.03 111 1.57 1099.65 1.13 1.21 1.67
couple,

* two
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1001. The importance of Table 5.7 to the FWC's decision, both in regard to the NMW and award
rates, is evident from the text that describes the basic features of the table. The substance of
it is that there had been a very substantial increase in the living standards of wage-dependent
households over the five years to December 2015. The FWC said:

"[436] Table 5.7 shows a medium-term perspective, between December 2010 and
December 2015, of the ratio of the disposable income of selected households earning
various wage rates to a 60 per cent median income poverty line. It shows that over the
five years to December 2015, the disposable income of households with a member
earning the C14 or C10 award rate has increased by between 7 to 12 percentage points
as a portion of the 60 per cent median income poverty line, other than for single-earner
households without children where the increase has been 5 to 7 percentage points with
NSA [Newstart allowance] and 2 to 3 percentage points without NSA. The ratio of
AWOTE to the 60 per cent median income poverty line has, in each case, increased by
more than for the award-reliant households."

1002. Paragraph 436 emphasises a very substantial improvement in the position of low income
families relative to their poverty lines over the past five years. In the case of the single
breadwinner couple family with two children, Table 5.7 shows that they moved from .81 of the
poverty line to .88 over the five years. This is an increase of seven percentage points as a
portion of the poverty line. Put another way, it is an increase of 8.6% in their standard of
living. From the figures in Table 5.7 we can calculate that poverty gap suffered by this family
would have fallen from $201.09 per week in December 2010 to $131.96 per week in
December 2015. These kinds of figures would instil great satisfaction with decisions made
under the terms of the Fair Work Act 2009.

1003. The great importance given to Table 5.7 is evident in the FWC's conclusion in the chapter on
relative living standards and the needs of the low paid. In addition to the references to this
matter in the Statement by the FWC on 31 May 2016 and paragraphs 67, 98 and 436, the
FWC said:

"[460] Over the five years to December 2015, the disposable income of households
with a member earning the C14 or C10 award rate has increased by between 7 to 12
percentage points as a proportion of the 60 per cent median income poverty lines,
other than for single-earner households without children where the increase was
between 2 and 7 percentage points. However, the ratio of AWOTE to the 60 per cent
median income poverty lines has, in each case, increased by more than for the award-
reliant households over that period.

[463] Our overall assessment is that the relative living standards of NMW and award-
reliant employees have improved a little over recent years, although the relative
position of low-paid workers has deteriorated over the past decade. Many have low
levels of disposable income. Notwithstanding some recent improvement in their
position and the operation of the tax-transfer system, some low-paid award-reliant
employee households—single-earner couples without children, and single-earner
couples with one or two children, earning either the NMW or C10 where the non-
earning partner is not in the labour force—have household disposable incomes less
than the 60 per cent of median income poverty lines. The requirement to take into
account relative living standards and the needs of the low paid supports an increase in
the NMW and modern award minimum wages."

1004. These figures in Table 5.7 look wrong; and they are. The poverty lines, which are based on
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the median equivalised household disposable income, cannot be correct. The increases in
the poverty line, and therefore median equivalised household disposable income, over the
five years is only 3.9%. This is inconsistent with all relevant economic indicators, including
increases in minimum wage rates over the five years.

1005. The cause of the error is readily apparent: the poverty lines used for December 2010 are
incorrect. They are, in fact, poverty lines calculated for December 2014. This is apparent
from Table 8.2 of the FWC's Statistical Report of 8 May 2015 which, for example, estimated
that the poverty line for the single breadwinner family of four was $1,060.10 per week in
December 2014, very close to the figure of $1,058.39 in Table 5.7. The report estimated the
poverty line for the single person at $504.81 per week, very close to the $504.00 claimed in
Table 5.7 for December 2010.

1006. Table 27 of ACCER's submissions of March 2016 (now at paragraph 662 of Chapter 8,
above) has poverty line calculations for each year over the period January 2001 to January
2016, with the calculations being made at 1 January of each year. Using January 2011 to
estimate the poverty line for December 2010, we find that the December 2010 poverty line
was $952.67 per week for the couple parent family with two children, not $1,058.39 as
claimed in Table 5.7.

1007. Taking into account the same family's disposable income of $840.44 per week at that time
(see Table 28 at paragraph 664 of Chapter 8), the ratio of disposable income to the poverty
line was 0.88, not 0.81 as recorded in Table 5.7 for December 2010. It is the same as that
recorded in Table 5.7 for December 2015, 0.88, thereby demonstrating that there was no
change over these five years.

1008. For the single worker on the NMW/C14 wage rate, Table 5.7 shows that his or her margin
over poverty in December 2010 was only 4% and that it rose to 13% above the poverty in five
years. Using the calculations in Table 27 for the poverty line at January 2011 as the figure for
December 2010, $453.65 per week, and the then disposable income of $521.86 per week (at
Table 28), the single worker's margin over poverty in December 2010 was 15%, not 4%.
Rather than an improvement over the five years, the position of the single person has
worsened, with falling relative living standards bringing him or her closer to the poverty line.

1009. Therefore, over the five year period there was no improvement in the relative living standards
of award-reliant households. The family of four had no change in its relative living standard
and its poverty gap and the single worker had a loss in his or her relative living standard and,
as a result, the margin over poverty. This is a very different picture to that painted by the
FWC.

1010. It likely that that the error followed from the calculation of poverty lines for Table 5.6. Table
5.6 showed similar calculations for the year December 2014 to December 2015. That table
showed no change in the position of the single worker and the family relative to their poverty
lines, which suggests (incorrectly) that the very substantial increase in living standards
occurred in the four years to December 2014. The incorrect figures in Table 5.7 are the

correct figures for December 2014 in Table 5.6. Their inadvertent use in Table 5.7 has led
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the FWC into a substantial error.

1011. The error in Table 5.7 is a major one which must have infected the FWC's decision. It is
apparent that the error had led the FWC to believe that the living standards of low paid
workers and their families have increased greatly over the five years to December 2015. This
must have carried great weight in the FWC's decision not to provide further and targeted
wage increases for low paid workers, many of whom are living in poverty along with their

families. This error has severely prejudiced low paid workers and their families.

G. POVERTY FOUND, BUT IGNORED

1012. As in past years there was substantial evidence in the Annual Wage Review 2015-16 about
both the extent of poverty in Australia and the number of wage-dependent households living
in poverty.

1013. There were two kinds of evidence on poverty. First, there were calculations of poverty lines
and the disposable incomes of various kinds of wage-dependent households which showed
the position of those households by reference to their poverty lines and how those outcomes
would vary according to the wage received by the breadwinner or breadwinners. These kinds
of calculations are published by the FWC in its Statistical Report. Extracts from the report are
included in Table 5.7 of the May 2016 decision in respect of December 2015. We know, for
example, and most importantly, that a NMW-dependent couple parent family with two children
will be living in deep poverty. We also know that even if the breadwinner is able to obtain the
C10 wage rate, the family would still be in poverty. The C10 wage rate could be paid to the
worker either because the worker is award-reliant (i.e. only paid the minimum to which he or
she is legally entitled) or because the worker is covered by a collective or individual
agreement which provides a payment on top of his or her minimum legal entittement (e.g. a
cleaner being paid the C10 rate).

1014. The second kind of evidence on poverty was survey based reports which showed the extent
of poverty in wage-dependent households. The NATSEM/UnitingCare report, for example,
showed that 20% of those living in poverty live in a family where a person is employed full-
time; see paragraph 741 in Chapter 8, above.

1015. Both kinds of evidence on poverty illustrated that fulltime employment in low paid work is not
a path out of poverty for many workers with family responsibilities.

1016. The evidence regarding these measures of poverty was not disputed, but it was accepted that
a household falling just under the poverty line would not necessarily be in poverty, as defined
by the inability to buy the material resources required to meet basic needs. These poverty
lines could be regarded as "at risk of poverty" lines; see, May 2016 decision at paragraph
421.

1017. Having regard to the FWC's views that full time workers have a reasonable expectation of a
standard of living that will be in excess of poverty and one which will enable them to purchase
the essentials for a decent standard of living and engage in community life, assessed in the

context of contemporary norms (see May 2016 decision, paragraphs 55, 351-2 and 428-9),
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1018.

1019.

1020.

1021.

the 60% poverty line is an appropriate measure for wage setting. Those falling under the

poverty line by a significant amount, such as the C10 family which was found to be at 4%
below the poverty line, can be regarded as living in poverty. This conclusion becomes
increasingly stronger as the wage rate is reduced until, at the NMW level the family is in deep
poverty at 12% below the poverty line. A NMW-dependent couple with only one child is 9%
below the poverty line; see Table 5.7 of the May 2016 decision.

The FWC was conscious of families at and below the C10 rate living in poverty, but the

decision that it took to award a uniform percentage increase demonstrates that it mattered

little, if at all. There is no consideration anywhere in the decision about the alternatives to the

uniform percentage increase. There is nothing about the economic capacity to award the

extra assistance to low paid workers as sought by the ACTU and ACCER,; nor is there any
consideration of the economic implications of doing so.

Why have we seen no action from the FWC to take action to address poverty in wage-
dependent families by way of targeted wage increases for low paid workers?

As we said at the conclusion of the previous section, the major error in Table 5.7 must have

infected the FWC's decision. The erroneous belief that the living standards of low paid

workers and their families had increased greatly over the previous five years must have
carried great weight in the FWC's decision not to provide further and targeted wage increases
for low paid workers, many of whom are living in poverty along with their families.

The FWC did, however, raise a matter that was another factor in its decision not to provide
targeted support to low paid workers. The FWC claimed that it had insufficient evidence

about the numbers and family circumstances of award-reliant workers.

"[439] Data from the Australian Workplace Relations Study (AWRS) suggests that single-
earner couple households without children where an award-reliant employee is the sole
income earner make up 4.5 per cent of all household types of all award-reliant
employees and single-earner couple households with one or two children where an
award-reliant employee is the sole income earner make up 2.1 per cent of all household
types of all award-reliant employees. That suggests that the single earner couple
households at or below the 60 per cent median income poverty line are a relatively small
group, although we accept ACCER’s contention that this figure is limited to those in
receipt of the award and there are other single earner couple households earning not
much more than the minimum award wage who are below the 60 per cent median
income poverty line. Whilst we have not been presented with data on the extent of
single-earner couple households not in receipt of NSA with one or two children and
single-earner couple households without children, the available data suggests that they
are not a large proportion of wage earner households. Nonetheless, their circumstances
cannot be ignored.

[440] We remain of the view that our consideration of any proposals to address relative
living standards of NMW and award-reliant employees and the needs of the low paid is
better informed by some understanding of the incidence of award-reliant households at
risk of poverty." (Footnotes omitted)

1022. The substance of paragraph 439 is that the number of workers who are sole breadwinners for

their families is relatively small. This is regarded as a relevant factor in the setting of

minimum wages. On the other hand, the FWC states that their circumstances, i.e. their living

in poverty, "cannot be ignored". But the position of these workers was ignored in the May
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2016 decision, just as they were in earlier years. The awarding of a uniform percentage
increase was evidence that it was being ignored.

1023. The FWC accepted that there were low paid workers who were living in poverty, but, it seems
to have concluded that there were not enough of them for targeted action to be taken to
relieve their poverty. One might say it was not convinced there were enough children living in
poverty for it to do anything specifically designed to improve their situation.

1024. Paragraph 440 suggests that the matter raised in paragraph 439 was a factor in the 2016
decision not to provide further assistance to low paid workers and that this impediment will
continue into the future.

1025. As the introductory words of paragraph 440 suggest, this is not a new matter. It has been
raised in the past and ACCER has responded to it. The background and ACCER's response
to the FWC's views is at paragraphs 707 to 732 in Chapter 8, above. The only new aspect in
2016 is the Australian Workplace Relations Study (AWRS) research. The information derived
from that report appears in Table 8.4 of the Statistical Report, but the research from which the
table is drawn is not available on the FWC's Annual Wage Review website. There are a
number of questions that can be raised about this material which, the table advises, is based
on a sample of 1,269 employees. It appears the sample is not limited to low paid workers.
There is no reference to the circumstances of low paid workers who are not award-reliant, yet
these low paid workers are just as relevant to the setting of a safety net of fair minimum
wages that take into account the needs of the low paid (see section 284(1) of the Fair Work
Act) and the promotion of the general object of that legislation to promote social inclusion
(section 3).

1026. In contrast to the small sample size of the AWRS material and the limited information in it, the
FWC had before it evidence from the 2011 national Census on the profiles of low income
families with two children at Tables 35 and 36 in Chapter 8, above, and in Appendix A, below.
The same evidence was in ACCER's submissions of March 2014 and March 2015. The two
tables deal with two child families, but, as Table 1 of Appendix A shows, the kind of
information available in both tables is available for couple families with varying numbers of
dependent children, or no dependent children. That table shows the following numbers:
couples with no dependent children, 448,133; couples with one dependent child, 736,751;
couples with two dependent children, 897,885; and, aggregating the other categories,
families with three or more children, 451,664. The average number of children in these
families is in excess of two. Similar calculations can be done for sole parent families; see
Table 2 in Appendix A. The kind of data in Tables 35 and 36 is available for these other
households.

1027. This evidence available to the FWC from early 2014 was in response to the kind of questions
now in paragraphs 439-440 of the May 2016 decision being raised in the past, as we explain
in Chapter 8E. At paragraph 722 in Chapter 8 we reproduce the relevant passages from the
June 2015 decision where the FWC refers to the Census evidence. This year no reference

was made to it, even though it was again available to the FWC. There is, therefore, no
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analysis in the May 2016 decision of the respective merits of the AWRS data and the Census
data as guides to the working patterns of low income working families with dependent
children, in particular the number of single breadwinner families who, as we know, would be
living in poverty if employed on a wage below the C10 rate.

1028. We know much more about the profiles of low income families than these passages in the
May 2016 decision suggest; and more than enough to overcome the barrier to action erected
in those paragraphs. Table 35 has two purposes: to provide evidence about the extent of
poverty among low income working families and to provide an employment profile of those
families. Table 35, which is based on the work profiles of low paid couple parent families with
two children, shows that 106,223 families, or 13.5% of the total, were living in poverty. This
amounts to almost 424,892 people, half of them children. The number of families with at
least one full time breadwinner was 55,020. This means that just over 110,000 children were
living in poverty even though there was a full time worker in the home.

1029. Table 35 also presents the work profiles of these families. It shows that 39.7% were single
breadwinner families. If the number of families in which the single breadwinner was
unemployed or "away from work" is added, that percentage rises to 47.4%. By comparison,
20.3% of the families had more than one full time worker. If one adds in families where the
second breadwinner was unemployed or away from work, that figure rises to 25.2%.
Therefore, among couple parent families with two children living in poverty the number of
single full time breadwinner families out-numbers the families with more than a full time
breadwinner by almost two to one: 47.4% to 25.2%.

1030. We know from the 2011 Census that there are many single breadwinner couple parent
families with two children who are living below the poverty line. The presence of over
212,000 children living in poverty, with just over 110,000 of them living in poverty even though
there was a full time worker in the home, should be a matter of concern. Concern for this
grave personal and social issue is not apparent in the FWC's reasoning. We are entitled to
expect that the FWC will articulate the reasons for its decision not to take further action to
assist families living in poverty.

1031. Paragraph 440 points out the FWC's past and present concerns: it does not know how many
of the single breadwinner families living in poverty are award-reliant. As we can see from the
history recited in Chapter 8, the FWC has raised this over the past few years. This aspect
has changed to some extent in the May 2016 decision. It now accepts that an analysis only
based on award rate calculations is too narrow. In reference to the AWRS material, it said:
"... we accept ACCER’s contention that this figure is limited to those in receipt of the award
and there are other single earner couple households earning not much more than the
minimum award wage who are below the 60 per cent median income poverty line."

1032. There would also be cases where the overaward payment by way of a collective agreement
or individual agreement might be substantial, but, nevertheless, inadequate to lift the worker
and his or her family out of poverty. In some cases, particularly where there is strong support

from a trade union, a collective agreement might lift the worker and his or her family out of
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1033.

1034.

1035.

1036.

1037.

1038.

poverty. The capacity to do this is evident from the ACTU's claim on its website that workers
who “are under a union collective agreement earn on average $100 a week more than other
employees”; see paragraph 187, above.

The fact that an enterprise agreement negotiated by a union can lift workers and their families
from deep poverty to a decent standard of living prompts us to ask if the Australian workplace
relations system is meant to operate in this way.

At paragraph 977 in this chapter we said:

"... with separate kinds of inquiries to be undertaken for the setting of the NMW and the
setting of award wage rates, we would expect that the particular considerations and
reasoning for each would be transparent. Given that there is a separate process for
each, we should be scrutinising the reasons why the FWC has arrived at the same
percentage for all rates. With separate inquiries required for each we would not expect
the same percentage outcome for two years in a row"

The separation between the setting of the NMW and the setting of award wages was outlined
at the outset of ACCER's March 2016 submission, at paragraphs 4-5, which are now at

paragraphs 804-5, above:

"The setting of the NMW and award wage rates are two separate functions, requiring
the FWC to first form a view about the NMW rate it proposes to set in the review and
then to take that proposal into account in exercising its powers to set, vary or revoke
modern award minimum rates; see Annual Wage Review 2014-15 Decision, [2015]
FWCFB 3500 (June 2015 decision), paragraph 139. The setting of the NMW s
independent of the setting of award wage rates. The award system does not cover all
of the workers who are covered by the NMW and, consistent with the terms of the
legislation, the safety net wage rate set for them cannot be influenced by the terms and
operation of the awards.

The proper assessment of the needs of the low paid and relative living standards is not
constrained by the number of workers who will be paid the NMW as a result of the
setting of higher award rates or by the operation of collective and individual
arrangements providing for higher rates of pay. In its June 2015 decision the FWC
noted data which indicated that "1.6 per cent of all employees were paid at the
equivalent of the NMW"; June 2015 decision, paragraph 318. The appropriate level for
the NMW does not depend on the number of workers who will actually be paid the
NMW, such as 1.6%, 16.0% or some other figure, but the capacity for the FWC to set
and adjust a wage that it regards as appropriate may be influenced by economic factors
related to the number of employees who will be affected by its decisions.

In setting the NMW the FWC should not take into account the number or proportion of
workers who will actually receive that wage rate once the other provisions of the legislation,
as well as labour market forces, impact on the wages that are actually paid to workers.

The FWC has identified the essential purpose of minimum wage protection: full time workers
have a reasonable expectation of a standard of living that will be in excess of poverty and
one which will enable them to purchase the essentials for a decent standard of living and
engage in community life, assessed in the context of contemporary norms; see May 2016
decision, paragraphs 55, 351-2 and 428-9.

Subject to the proper weighting of economic and other matters which the Fair Work Act
requires to be taken into account, the FWC has an obligation, as a corollary to the reasonable
expectation described by it, to set a wage that will provide a standard of living that is in

excess of poverty and sufficient for a decent standard of living.
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1039. The FWC has identified the relevant purpose and principle, but has failed to apply it to the
setting of the NMW and, instead, made its application conditional on the numbers who rely on
award wage rates. In regard to single breadwinner families, for example, the FWC has
focussed on how many of them rely on award rates, rather than on the question of whether
the NMW is sufficient for them to achieve a standard of living in excess of poverty and one
which enables them to purchase the essentials for a decent standard of living.

1040. The Fair Work Act does not intend that workers will need to be employed in a higher paid
award classification in order to escape poverty and obtain a decent standard of living. Nor
does it intend that unskilled workers will have to rely on wage increases through collective or
individual bargaining in order to achieve that standard of living. This is because the
legislation provides that it is the function of the NMW to provide a standard of living that will
be in excess of poverty and one which will enable them to purchase the essentials for a
decent standard of living.

1041. The legislative intent to provide workers with the protection of a wage safety net does not
extend to all situations in which workers find themselves. It is not possible for the NMW and
award rates "to ensure that every employed family, whatever their composition, has sufficient
income to meet their material needs" (June 2015 decision, at paragraph 338). Although the
FWC has identified who is excluded from the standard of living that it has articulated, it has
failed in successive decisions to identify those who have the reasonable expectation of that
standard of living. This is why ACCER pressed the FWC to address this question; see
paragraph 946, above.

1042. ACCER's has contended that the FWC must apply the protection in a reasonable and
proportionate way. This is the proper test for the application of a statutory duty of the kind
found in the Fair Work Act and, more generally, the application of human rights. This means
that the protection of the wage safety net must extend to the ordinary and expected
circumstances in which workers find themselves, including, especially, when they have family
responsibilities. The reasonable expectation of a standard of living in excess of poverty and
to a decent standard of living is not lost by reason of family responsibilities. Single
breadwinner couple families with one or two children are within the ordinary and expected
category. ACCER has not sought to limit the category, but has argued that single
breadwinner couple families with one or two children are within the ordinary and expected
category; as are sole parents with one or two children and single workers. The NMW has to
be sufficient for all who are within the ambit of the ordinary and expected circumstances.

1043. There is a legal and conceptual difference between the NMW and Australia's unique system
of award wage rates. The NMW, as a basic and general entitlement, is concerned with the
establishment of a wage that will provide a standard of living in excess of poverty and enable
workers to purchase the essentials for a decent standard of living. The award system's
minimum wage provisions are designed to provide extra remuneration to workers by
reference to matters such as their skills and responsibilities and the work value of the

classifications in which they are employed. The requirement of the Fair Work Act that the
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NMW be decided in advance of decisions about award wage rates reflects that distinction.

1044. 1t would be inconsistent with the objective of the legislation for the FWC to set the NMW at a
rate that is insufficient to provide the identified standard of living and to rely on the award
system, and higher award wage rates to provide the identified standard of living. The fact
that some workers, albeit a small percentage, are covered by the NMW but not by an award
emphasises that there can be no reliance on an award rate to provide the identified standard
of living.

1045. The underlying reason for the failure of the C10 wage rate, for example, to provide a standard
of living that will be in excess of poverty and one which will enable workers covered by it to
purchase the essentials for a decent standard of living is the failure to set the NMW at a rate
that would provide that standard and provide a base for the proper setting of award wage
rates.

1046. The May 2016 decision does not treat the setting of the NMW and award wages as legally
and conceptually different processes. It is evident from the FWC's consideration of relative
living standards and the needs of the low paid that it has not identified the matters that are
relevant to each part of the annual wage review process. Obviously, the factors relevant to
each can be considered together in the chapter covering relative living standards and the
needs of the low paid, but within that chapter there is no consideration of the different matters
to be considered and whether different increases might be applied to the NMW and award
wage rates. The distinction between the two parts of the wage review is not even raised in
the chapter; or elsewhere in the decision.

1047. Having regard to the intent and terms of the legislation, the absence of the data to which the
FWC refers in paragraphs 439-40 of the May 2016 decision are not relevant to the proper
setting of the NMW. The proper setting of the NMW requires the FWC to take more action to
assist low income wage-dependent families who are living in poverty and unable to obtain a

decent standard of living.
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Appendix A

Table 1. Count of Dependent Children in Couple Parent Families by Total Family Income (weekly), 2011

Partial
income
$200- $300- $400- $600- $800- $1,000- $1,250- $1,500- $2,000- $2,500 or | stated and
Negative | $1-$199 $299 $399 $599 $799 $999 $1,249 $1,499 $1,999 $2,499 more All
and Nil ($1- ($10,400- | ($15,600- | ($20,800- | ($31,200- | ($41,600- | ($52,000- | ($65,000- | ($78,000- | ($104,000- | ($130,000 | incomes
income | $10,399) | $15,599) | $20,799) | $31,199) | $41,599) | $51,999) | $64,999) | $77,999) | $103,999) | $129,999) | or more) | not stated Total
Couple family with: No
dependent children 1,695 857 1,515 822 4,503 14,051 14,948 30,312 29,452 57,743 56,418 139,961 95,856 448,133
Couple family with: One 110,25
dependent child 4,304 5,152 2,361 4,274 18,729 33,414 39,156 54,277 58,606 8 96,767 211,905 97,548 736,751
Couple family with: Two 143,66
dependent children 3,912 4,859 1,988 3,963 17,362 33,023 45,030 66,606 75,790 5 117,138 279,379 105,170 897,885
Couple family with: Three
dependent children 1,501 1,929 917 1,710 7,690 13,923 18,349 28,551 30,280 54,539 37,984 97,463 44,063 338,899
Couple family with: Four
dependent children 513 670 317 679 3,016 4,912 6,016 8,298 8,400 13,736 8,051 18,941 12,783 86,332
Couple family with: Five
dependent children 94 157 83 165 807 1,201 1,453 1,864 1,820 2,799 1,667 2,816 2,991 17,917
Couple family with: Six or
more dependent children 87 78 52 81 362 646 692 916 870 1,332 752 1,015 1,603 8,486
Total 12,106 13,702 7,233 11,694 52,469 | 101,170 125,644 190,824 205,218 384,072 318,777 751,480 360,014 | 2,534,403
Table 2. Count of Dependent Children in Sole Parent Families by Total Family Income (weekly), 2011
Partial
income
$200- $300- $400- $600- $800- $1,000- $1,250- $1,500- $2,000- $2,500 or | stated and
Negative | $1-$199 $299 $399 $599 $799 $999 $1,249 $1,499 $1,999 $2,499 more All
and Nil ($1- ($10,400- | ($15,600- | ($20,800- | ($31,200- | ($41,600- | ($52,000- | ($65,000- | ($78,000- | ($104,000- | ($130,000 | incomes
income | $10,399) | $15,599) | $20,799) | $31,199) | $41,599) | $51,999) | $64,999) | $77,999) | $103,999) | $129,999) | or more) | not stated Total
One parent family with:
No dependent children 1,998 3,140 2,086 5,500 16,622 41,217 33,597 39,795 26,950 36,375 24,208 23,306 45,954 300,748
One parent family with:
One dependent child 6,337 8,183 17,006 30,604 57,603 41,399 30,777 28,534 19,437 22,928 6,009 13,883 29,735 312,435
One parent family with:
Two dependent children 3,342 3,907 8,768 15,205 42,516 29,322 19,665 17,432 11,343 12,913 2,336 7,941 19,864 194,554
One parent family with:
Three dependent children 1,038 1,128 2,664 5,011 15,073 13,136 6,469 5,207 3,239 3,299 582 1,928 8,153 66,927
One parent family with:
Four dependent children 295 280 700 1,359 4,048 4,851 1,879 1,403 750 682 161 367 2,652 19,427
One parent family with:
Five dependent children 67 71 199 355 979 1,303 738 371 218 198 54 85 857 5,495
One parent family with:
Six or more dependent
children 33 20 54 94 261 415 302 188 110 89 29 46 412 2,053
Total 13,110 16,729 31,477 58,128 137,102 131,643 93,427 92,930 62,047 76,484 33,379 47,556 107,627 901,639
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Table 3. Labour Force Status of Couple Parents in Families by Total Family Income (weekly), Two Dependent Children in Family, 2011

Partial
income
$200- $300- $400- $600- $800- $1,000- $1,250- $1,500- $2,000- $2,500 or | stated and

Negative | $1-$199 $299 $399 $599 $799 $999 $1,249 $1,499 $1,999 $2,499 more All

and Nil ($1- ($10,400- | ($15,600- | ($20,800- | ($31,200- | ($41,600- | ($52,000- | ($65,000- | ($78,000- | ($104,000- | ($130,000 | incomes

income | $10,399) | $15599) | $20,799) | $31,199) | $41,599) | $51,999) | $64,999) | $77,999) | $103,999) | $129,999) | or more) | not stated Total
Couple family: Both
employed, worked full-time 612 508 104 158 640 1,360 3,167 4,159 9,493 24,459 36,520 87,443 13,068 181,691
Couple family: One
employed full-time, other
part-time 515 763 181 339 1,400 3,835 9,062 20,946 28,652 62,321 57,104 105,556 15,237 305,911
Couple family: One
employed full-time, other
away from work 84 76 13 26 126 352 814 1,630 2,279 5,226 5,911 12,090 1,913 30,540
Couple family: One
employed full-time, other
unemployed 60 84 27 62 406 1,219 1,998 2,958 2,635 4,030 1,089 5,306 1,163 21,037
Couple family: One
employed full-time, other not
in the labour force 488 685 285 511 3,092 8,779 14,948 22,767 20,986 31,471 6,463 49,070 8,422 167,967
Couple family: One
employed full-time, other
labour force status not
stated 12 4 5 6 54 80 142 163 128 156 59 222 17,530 18,561
Couple family: Both
employed, worked part-time 106 189 46 199 779 2,011 3,488 3,796 3,668 5,112 3,962 5,788 1,941 31,085
Couple family: One
employed part-time, other
away from work 34 55 12 34 175 380 620 1,072 1,202 2,402 2,054 3,421 1,097 12,558
Couple family: One
employed part-time, other
unemployed 22 103 69 195 754 1,110 933 703 478 619 309 700 396 6,391
Couple family: One
employed part-time, other
not in the labour force 170 382 313 787 3,015 5,036 4,409 3,611 2,325 2,643 967 2,549 1,857 28,064
Couple family: One
employed part-time, other
labour force status not
stated 9 7 7 12 35 40 43 33 22 22 18 23 16,835 17,106
Couple family: Both
employed, away from work 84 43 11 21 81 214 361 554 717 1,413 1,443 2,897 1,603 9,442
Couple family: One away
from work, other
unemployed 14 17 4 28 75 152 155 146 140 187 73 228 178 1,397
Couple family: One away
from work, other not in the
labour force 106 109 71 153 539 972 1,194 1,517 1,291 1,780 426 2,307 1,672 12,137
Couple family: One away
from work, other labour force
status not stated 0 3 3 4 8 26 24 31 22 15 6 33 2,507 2,682
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Partial

income
$200- $300- $400- $600- $800- $1,000- $1,250- $1,500- $2,000- $2,500 or | stated and
Negative $1-$199 $299 $399 $599 $799 $999 $1,249 $1,499 $1,999 $2,499 more All
and Nil ($1- ($10,400- | ($15,600- | ($20,800- | ($31,200- | ($41,600- | ($52,000- | ($65,000- | ($78,000- | ($104,000- | ($130,000 | incomes
income | $10,399) | $15,599) | $20,799) | $31,199) | $41,599) | $51,999) | $64,999) | $77,999) | $103,999) | $129,999) | or more) | not stated Total
Couple family: Both
unemployed 191 217 96 141 531 562 247 155 115 114 43 120 177 2,709
Couple family: One
unemployed, other not in the
labour force 301 432 221 395 1,486 1,727 800 529 322 361 103 459 501 7,637
Couple family: One
unemployed, other labour
force status not stated 3 0 3 7 3 9 7 4 3 3 0 6 1,499 1,547
Couple family: Both not in
the labour force 1,050 1,148 507 866 4,066 5,066 2,544 1,755 1,252 1,256 559 1,115 2,248 23,432
Couple family: One not in
the labour force, other
labour force status not
stated 24 22 6 7 57 46 34 34 23 24 3 9 12,780 13,069
Couple family: Both labour
force status not stated 25 10 4 13 40 45 41 42 39 53 26 33 2,550 2,921
Total 3,910 4,857 1,988 3,964 17,362 33,021 45,031 66,605 75,792 143,667 117,138 279,375 105,174 897,884
Table 4. Labour Force Status of Sole Parents in Families by Total Family Income (weekly), Two Dependent Children in Family, 2011
Partial
income
$200- $300- $400- $600- $800- $1,000- $1,250- $1,500- $2,000- $2,500 or | stated and
Negative | $1-$199 $299 $399 $599 $799 $999 $1,249 $1,499 $1,999 $2,499 more All
and Nil ($1- ($10,400- | ($15,600- | ($20,800- | ($31,200- | ($41,600- | ($52,000- | ($65,000- | ($78,000- | ($104,000- | ($130,000 | incomes
income | $10,399) | $15,599) | $20,799) | $31,199) | $41,599) | $51,999) | $64,999) | $77,999) | $103,999) | $129,999) | or more) | not stated Total
One parent family: Employed,
worked full-time 191 338 260 493 2,522 6,300 7,679 9,102 7,095 9,033 1,435 6,068 6,169 56,685
One parent family: Employed,
worked part-time 134 780 1,589 3,433 13,502 13,524 7,796 5,116 2,614 2,281 497 991 4,639 56,896
One parent family: Employed,
away from work 61 110 188 306 1,033 881 602 571 381 409 94 224 890 5,750
One parent family:
Unemployed 395 466 1,283 1,856 4,591 1,354 631 415 199 175 47 107 1,051 12,570
One parent family: Not in the
labour force 2,514 2,184 5,376 9,030 20,744 7,198 2,924 2,197 1,036 1,013 261 536 5,013 60,026
One parent family: Labour
force status not stated 47 33 72 86 125 66 34 29 18 4 3 8 2,105 2,630
Total 3,342 3,911 8,768 15,204 42,517 29,323 19,666 17,430 11,343 12,915 2,337 7,934 19,867 194,557
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Table 5. Summary

Partial
income
$200- $300- $400- $600- $800- $1,000- $1,250- $1,500- $2,000- $2,500 or | stated and

Negative | $1-$199 $299 $399 $599 $799 $999 $1,249 $1,499 $1,999 $2,499 more All

and Nil ($1- ($10,400- | ($15,600- | ($20,800- | ($31,200- | ($41,600- | ($52,000- | ($65,000- | ($78,000- | ($104,000- | ($130,000 incomes

income | $10,399) | $15,599) | $20,799) | $31,199) | $41,599) | $51,999) | $64,999) | $77,999) | $103,999) | $129,999) | or more) | not stated Total
Total famlies with two
dependent children 7,254 8,766 10,756 19,168 59,878 62,345 64,695 84,038 87,133 156,578 119,474 287,320 125,034 1,092,439
Total famlies with two
dependent children (% of
total) 0.7 0.8 1.0 1.8 5.5 5.7 5.9 7.7 8.0 14.3 10.9 26.3 115 100.0

Source of data: Australian Bureau of Statistics - 2011 Census of Population and Housing (TableBuilder - CDCF by FINF)
Table prepared by ACBC Pastoral Research Office (www.pro.catholic.org.au)
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Appendix B

CATHOLIC SOCIAL TEACHING ON WORK, ECONOMIC RELATIONS AND THE RIGHTS
OF WORKERS

A.

1.

Rerum Novarum

Catholic teaching on the spiritual, economic and social aspects of modern industrial societies
has its genesis in Pope Leo XlII's 1891 encyclical Rerum Novarum. Rerum Novarum’s specific
purpose was to address the “social question” of its time, the relation between Labour and
Capital, but the encyclical was about much more than that:

“[Rerum Novarum] expounds ... the Catholic doctrine on work, the right to property, the
principle of collaboration instead of class struggle as the fundamental means for social
change, the rights of the weak, the dignity of the poor and the obligations of the rich, the
perfecting of justice through charity, on the right to form professional associations”
(Guidelines for the Study and Teaching of the Church’s Social Doctrine in the Formation
of Priests, Congregation for Catholic Education, quoted at Compendium of the Social
Doctrine of the Church, paragraph 89.)

Pope Leo Xlll realised the potential for his encyclical to be misused, but was not deterred from

addressing the issues involved:

“The discussion is not easy, nor is it void of danger. It is no easy matter to define the
relative rights and mutual duties of the rich and of the poor, of capital and of labour. And
the danger lies in this, that crafty agitators are intent on making use of these differences
of opinion to pervert men's judgments and to stir up the people to revolt.” (Rerum
Novarum, paragraph 2)
So it was not surprising that the Catholic Church became linked to the great political and
economic developments of the twentieth century. For a major part of the twentieth century
Catholic social teaching, and its consequential political activity, was concerned with the
ideological and political clashes between communism and capitalism. The Catholic Church
was one of the strongest opponents of communism in western societies and a forceful critic of
important aspects of capitalism in those societies.
Although these systemic clashes framed the public articulation of Catholic teaching, the
underlying concern was, and remains, the centrality of work, not just for human survival, but for
personal, economic and spiritual development. In evaluating economic systems, or subsets of
economic systems, the Church gives particular attention to their capacities to provide for these
needs. A study of what the Church has to say about economics has to start from that point, not
from some economic framework or ideology.
The importance of work is evident in the Rerum Novarum, where Pope Leo addressed a range
of issues raised by the Industrial Revolution and capitalism and their impact on the livelihoods
of great masses of people. Coming into the Industrial Revolution in the early nineteenth century
the economic paradigm and the Church’s natural frame of reference was the land-based
economic system, supplemented by local craft-based manufacturing and very limited regional

and international trade.
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6. It should be noted that at this time the majority of Europeans and Catholics (who were mostly
European) lived rural lives which, in many respects, were the same as their ancestors had lived
for more than a millennium. So one sees in Catholic writings at this time a concern for the
position of small landholders seeking to support themselves and their families through what
they can produce on their land, whether for direct consumption or for trade. The position of
rural workers and small scale farmers continues to be a major subject of Catholic social
teaching because a large proportion of the world’s population, and of the world’s Catholics,
depend on the land and what it can produce. This is particularly evident in an address given
by Pope Francis on 9 July 2015 to the Second World Meeting of Popular Movements in Santa
Cruz de la Sierra, Bolivia, where the Pope highlighted the importance of land to rural workers
and families. Catholic social teaching on work and economic issues has to take into account a
diversity of economic circumstances in which people find themselves. Economic prescriptions,

if given, need to take into account the particular circumstances.

B. Work is the key to the social question

7. In his 1981 encyclical Laborem Exercens, which was written to mark the 80" anniversary of
Rerum Novarum, St John Paul Il noted that the change in the scope of “social question” that
was the subject of the Church’s teaching and that the question covered both justice and peace:

“...if one studies the development of the question of social justice, one cannot fail to note
that, whereas during the period between Rerum Novarum and Pius XI's Quadragesimo
Anno the Church's teaching concentrates mainly on the just solution of the "labour
guestion" within individual nations, in the next period the Church's teaching widens its
horizon to take in the whole world. The disproportionate distribution of wealth and
poverty and the existence of some countries and continents that are developed and of
others that are not call for a levelling out and for a search for ways to ensure just
development for all. This is the direction of the teaching in John XXIlI's Encyclical Mater
et Magistra, in the Pastoral Constitution Gaudium et Spes of the Second Vatican Council,
and in Paul VI's Encyclical Populorum Progressio.” (Laborem Exercens, paragraph 2)

8. Laborem Exercens explains that there had been a move from the social question being seen as
the “class” question to an emphasis on a “world” question. Blessed Paul VI's 1967 encyclical
Populorum Progressio, an encyclical about international development, voiced a concern about
“free trade” agreements between developed and developing nations where, characteristically,

there was an imbalance in their respective bargaining positions:

“The teaching set forth by Our predecessor Leo XlIl in Rerum Novarum is still valid
today: when two parties are in very unequal positions, their mutual consent alone does
not guarantee a fair contract; the rule of free consent remains subservient to the
demands of the natural law. In Rerum Novarum this principle was set down with regard
to a just wage for the individual worker; but it should be applied with equal force to
contracts made between nations: trade relations can no longer be based solely on the
principle of free, unchecked competition, for it very often creates an economic
dictatorship. Free trade can be called just only when it conforms to the demands of social
justice.” (Populorum Progressio, paragraph 59, footnote omitted)

9. St John Paul |l reinforced the need to consider unjust structures on an international level:

“A complete analysis of the situation of the world today shows in an even deeper and
fuller way the meaning of the previous analysis of social injustices; and it is the meaning
that must be given today to efforts to build justice on earth, not concealing thereby unjust
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10.

11.

structures but demanding that they be examined and transformed on a more universal
scale.” (Laborem Exercens, paragraph 2)

A chapter in Laborem Exercens entitled The Question of Work, the Key to the Social Question

is introduced by the observation that the “question of human work” naturally appears in the

midst of the Church’s diagnosis of objective social reality and teaching on “the complex and

many-sided social question”. It continues:

“While in the present document we return to this question once more - without however
any intention of touching on all the topics that concern it - this is not merely in order to
gather together and repeat what is already contained in the Church's teaching. It is rather
in order to highlight - perhaps more than has been done before - the fact that human
work is a key, probably the essential key, to the whole social question, if we try to see
that question really from the point of view of man's good. And if the solution - or rather
the gradual solution - of the social question, which keeps coming up and becomes ever
more complex, must be sought in the direction of "making life more human" [Second
Vatican Ecumenical Council, Pastoral Constitution on the Church in the Modern World
(Gaudium et Spes), 38], then the key, namely human work, acquires fundamental and
decisive importance.” (Laborem Exercens, paragraph 3)

Laborem Exercens demonstrates four essential parts of Catholic social teaching:

Work continues Creation

“The word of God's revelation is profoundly marked by the fundamental truth that man, created

in the image of God, shares by his work in the activity of the Creator and that, within the
limits of his own human capabilities, man in a sense continues to develop that activity,
and perfects it as he advances further and further in the discovery of the resources and
values contained in the whole of creation.” (Paragraph 25)

The priority of labour over capital

“In view of this situation we must first of all recall a principle that has always been taught by the

Church: the principle of the priority of labour over capital. This principle directly concerns
the process of production: in this process labour is always a primary efficient cause,
while capital, the whole collection of means of production, remains a mere instrument or
instrumental cause. This principle is an evident truth that emerges from the whole of
man's historical experience.” (Paragraph 12)

Work is an obligation and a source of rights

“While work, in all its many senses, is an obligation, that is to say a duty, it is also a source of

rights on the part of the worker. These rights must be examined in the broad context of
human rights as a whole, which are connatural with man, and many of which are
proclaimed by various international organizations and increasingly guaranteed by the
individual States for their citizens. Respect for this broad range of human rights
constitutes the fundamental condition for peace in the modern world: peace both within
individual countries and societies and in international relations, as the Church's
Magisterium has several times noted, especially since the Encyclical Pacem in Terris.
The human rights that flow from work are part of the broader context of those
fundamental rights of the person.” (Paragraph16)

Solidarity with the poor

“In order to achieve social justice in the various parts of the world, in the various countries, and

in the relationships between them, there is a need for ever new movements of solidarity
of the workers and with the workers. This solidarity must be present whenever it is called
for by the social degrading of the subject of work, by exploitation of the workers, and by
the growing areas of poverty and even hunger. The Church is firmly committed to this
cause, for she considers it her mission, her service, a proof of her fidelity to Christ, so
that she can truly be the "Church of the poor". And the "poor" appear under various
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13.

14.

forms; they appear in various places and at various times; in many cases they appear as
a result of the violation of the dignity of human work: either because the opportunities for
human work are limited as a result of the scourge of unemployment, or because a low
value is put on work and the rights that flow from it, especially the right to a just wage
and to the personal security of the worker and his or her family. (Paragraph 8, italics in
original.)

The last of these quotes is powerful summary of the nature and purpose of Catholic social
teaching. The promotion of justice in employment relations is part of the social mission of the
Church. The concluding words of this passage highlight and bring together three important
aspects of the plight of poor and vulnerable workers: lack of employment opportunities,
inadequate wages and the lack of job security. St John Paul Il makes it clear that jobs alone are
not sufficient to achieve justice. The dignity of the worker requires a just minimum wage and
personal security.

This passage was used by Pope Benedict XVI in his 2009 encyclical Caritas in Veritate when
referring to the Church’s support for the International Labour Organization’ Decent Work
Agenda:

“No consideration of the problems associated with development could fail to highlight the
direct link between poverty and unemployment. In many cases, poverty results from a
violation of the dignity of human work, either because work opportunities are limited
(through unemployment or underemployment), or “because a low value is put on work
and the rights that flow from it, especially the right to a just wage and to the personal
security of the worker and his or her family’. For this reason, on 1 May 2000 on the
occasion of the Jubilee of Workers, my venerable predecessor Pope John Paul Il issued
an appeal for “a global coalition in favour of ‘decent work’, supporting the strategy of the
International Labour Organization. In this way, he gave a strong moral impetus to this
objective, seeing it as an aspiration of families in every country of the world. What is
meant by the word “decent” in regard to work? It means work that expresses the
essential dignity of every man and woman in the context of their particular society: work
that is freely chosen, effectively associating workers, both men and women, with the
development of their community; work that enables the worker to be respected and free
from any form of discrimination; work that makes it possible for families to meet their
needs and provide schooling for their children, without the children themselves being
forced into labour; work that permits the workers to organize themselves freely, and to
make their voices heard; work that leaves enough room for rediscovering one's roots at a
personal, familial and spiritual level, work that guarantees those who have retired a
decent standard of living.” (Paragraph 63, footnotes omitted.)

In Laudato Si’ Pope Francis addressed the nature and purpose of work and the need for
employment under the heading The need to protect employment.

“If we reflect on the proper relationship between human beings and the world around us,
we see the need for a correct understanding of work; if we talk about the relationship
between human beings and things, the question arises as to the meaning and purpose of
all human activity. This has to do not only with manual or agricultural labour but with any
activity involving a modification of existing reality, from producing a social report to the
design of a technological development.

Underlying every form of work is a concept of the relationship which we can and must
have with what is other than ourselves.” (Paragraph 125)

“We are convinced that “man is the source, the focus and the aim of all economic and
social life” [Gaudium et Spes, 63]. Nonetheless, once our human capacity for
contemplation and reverence is impaired, it becomes easy for the meaning of work to be
misunderstood. [Centesimus Annus, 37]. We need to remember that men and women
have “the capacity to improve their lot, to further their moral growth and to develop their
spiritual endowments” [Populorum Progressio, 34]. Work should be the setting for this
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16.

rich personal growth, where many aspects of life enter into play: creativity, planning for
the future, developing our talents, living out our values, relating to others, giving glory to
God. It follows that, in the reality of today’s global society, it is essential that “we continue
to prioritize the goal of access to steady employment for everyone” [Caritas in Veritate,
32] no matter the limited interests of business and dubious economic reasoning.

We were created with a vocation to work. The goal should not be that technological
progress increasingly replace human work, for this would be detrimental to humanity.
Work is a necessity, part of the meaning of life on this earth, a path to growth, human
development and personal fulfilment. Helping the poor financially must always be a
provisional solution in the face of pressing needs. The broader objective should always
be to allow them a dignified life through work. Yet the orientation of the economy has
favoured a kind of technological progress in which the costs of production are reduced by
laying off workers and replacing them with machines. This is yet another way in which we
can end up working against ourselves. The loss of jobs also has a negative impact on
the economy “through the progressive erosion of social capital: the network of
relationships of trust, dependability, and respect for rules, all of which are indispensable
for any form of civil coexistence” [Ibid.]. In other words, “human costs always include
economic costs, and economic dysfunctions always involve human costs” [Ibid.]. To stop
investing in people, in order to gain greater short-term financial gain, is bad business for
society.” (Paragraphs 127-8)

These passages show that the Church approaches economics and the evaluation of economic
systems through a consideration of the capacity to produce work that is consistent with the
promotion and protection of human dignity and human rights. Meeting material needs is
necessary, but not sufficient. The Church’s evaluation of economic systems is essentially
based on their capacity to provide work that will allow citizens to provide for themselves and

their families.

Evaluating economic systems: capitalism and communism

In 1987, shortly before the collapse of communism, St John Paul Il wrote Sollicitudo Rei
Socialis to commemorate the twentieth anniversary of Blessed Paul VI's Populorum Progressio.
St John Paul II's encyclical was concerned with the development of peoples and other
international issues in the context of competing economic philosophies, especially capitalism
and communism. He drew an important distinction between Catholic social teaching and
economic ideologies, stressing that the Church’s social doctrine is not a “third way” alternative
to capitalism and communism:

“...the Church does not propose economic and political systems or programs, nor does
she show preference for one or the other, provided that human dignity is properly
respected and promoted, and provided she herself is allowed the room she needs to
exercise her ministry in the world.

The Church’s social doctrine is not a “third way” between liberal capitalism and Marxist
collectivism, nor even a possible alternative to other solutions less radically opposed to
one another: rather, it constitutes a category of its own. Nor is it an ideology, but rather
the accurate formulation of the results of a careful reflection on the complex realities of
human existence, in society and in the international order, in the light of faith and of the
Church’s traditions. Its main aim is to interpret these realities, determining their
conformity with or divergence from the lines of the Gospel teaching on man and his
vocation, a vocation which is at once earthly and transcendent; its aim is thus to guide
Christian behaviour. It therefore belongs to the field, not of ideology, but of theology and
particularly of moral theology. The teaching and spreading of her social doctrine are part
of the Church’s evangelizing mission. And since it is a doctrine aimed at guiding people’s
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behaviour, it consequently gives rise to a “commitment to justice,” according to each
individual’s role, vocation and circumstances.” (Sollicitudo Rei Socialis, paragraph 41)
In 1991, after the collapse of communism, in which he played a major role through his support

for the Polish people, St John Paul Il published the encyclical Centesimus Annus to mark the
centenary of Rerum Novarum. Gone was the model of State ownership of the means of
production and distribution, with centrally planned prices and investment decisions. The Pope
wrote:

“It would appear that, on the level of individual nations and of international relations, the
free market is the most efficient instrument for utilizing resources and effectively
responding to needs. But this is true only for those needs which are "solvent", insofar as
they are endowed with purchasing power, and for those resources which are
"marketable", insofar as they are capable of obtaining a satisfactory price. But there are
many human needs which find no place on the market. It is a strict duty of justice and
truth not to allow fundamental human needs to remain unsatisfied, and not to allow those
burdened by such needs to perish. It is also necessary to help these needy people to
acquire expertise, to enter the circle of exchange, and to develop their skills in order to
make the best use of their capacities and resources. Even prior to the logic of a fair
exchange of goods and the forms of justice appropriate to it, there exists something
which is due to man because he is man, by reason of his lofty dignity. Inseparable from
that required "something" is the possibility to survive and, at the same time, to make an
active contribution to the common good of humanity.” (Centesimus Annus, paragraph 34,
italics in original)

This passage recognises that the market’s utility is true only for those needs which are
“solvent”. There are many human needs that find no place in the market. Markets will reflect
the relative resources, or the absence of resources, available to the participants. A market
price will reflect the status quo. It will reflect the inequities of the status quo, not cure them.
This passage makes special reference to the needy who lack skills and come to the labour
market disadvantaged. Their dignity requires that they be protected against the market and,
importantly, that there be appropriate intervention so that they may develop their skills in order
to make the best use of their capacities and resources.
Later in Centesimus Annus Pope John Paul Il referred to the goal of a society of free work, of
enterprise and of participation and the importance of profit to the operation of enterprises:
"Such a society [a society of free work, of enterprise and of participation] is not directed
against the market, but demands that the market be appropriately controlled by the

forces of society and by the State, so as to guarantee that the basic needs of the whole
of society are satisfied.

The Church acknowledges the legitimate role of profit as an indication that a business is
functioning well....In fact, the purpose of a business firm is not simply to make a profit,
but is to be found in its very existence as a community of persons who in various ways
are endeavouring to satisfy their basic needs, and who form a particular group at the
service of the whole of society. Profit is a regulator of the life of a business, but it is not
the only one; other human and moral factors must also be considered which, in the long
term, are at least equally important for the life of a business.” (Centesimus Annus,
paragraph 35, italics in original)

In a subsequent chapter entitled “Private Property and the Universal Destination of Goods” St
John Paul Il returned to the subject of capitalism and the market in the context of competing

models for Third World development:
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“Returning now to the initial question: can it perhaps be said that, after the failure of
Communism, capitalism is the victorious social system, and that capitalism should be the
goal of the countries now making efforts to rebuild their economy and society? Is this the
model which ought to be proposed to the countries of the Third World which are
searching for the path to true economic and civil progress?

The answer is obviously complex. If by "capitalism” is meant an economic system which
recognizes the fundamental and positive role of business, the market, private property
and the resulting responsibility for the means of production, as well as free human
creativity in the economic sector, then the answer is certainly in the affirmative, even
though it would perhaps be more appropriate to speak of a "business economy"”, "market
economy" or simply "free economy". But if by "capitalism" is meant a system in which
freedom in the economic sector is not circumscribed within a strong juridical framework
which places it at the service of human freedom in its totality, and which sees it as a
particular aspect of that freedom, the core of which is ethical and religious, then the reply
is certainly negative.” (Centesimus Annus, paragraph 42)

This is a significant passage because it makes clear that the Church supports a “business”,
“‘market” or “free” economy, but on condition that market forces are constrained by a juridical
framework that promotes and protects human freedom in its totality. The juridical framework is
the responsibility of the State:

“It is the task of the State to provide for the defence and preservation of common goods
such as the natural and human environments, which cannot be safeguarded simply by
market forces. Just as in the time of primitive capitalism the State had the duty of
defending the basic rights of workers, so now, with the new capitalism, the State and all
of society have the duty of defending those collective goods which, among others,
constitute the essential framework for the legitimate pursuit of personal goals on the part
of each individual.

Here we find a new limit on the market: there are collective and qualitative needs which
cannot be satisfied by market mechanisms. There are important human needs which
escape its logic. There are goods which by their very nature cannot and must not be
bought or sold. Certainly the mechanisms of the market offer secure advantages: they
help to utilize resources better; they promote the exchange of products; above all they
give central place to the person's desires and preferences, which, in a contract, meet the
desires and preferences of another person. Nevertheless, these mechanisms carry the
risk of an "idolatry" of the market, an idolatry which ignores the existence of goods which
by their nature are not and cannot be mere commodities.” (Centesimus Annus,
paragraph 40, italics in original)

This passage recognises the economic advantages that a market can bring, but points out that
action is needed by the State because certain collective goods cannot be protected by market
mechanisms. Collective goods include environmental conditions. A warning is given against
the idolatry of the market: the idolatry of the market blinds us to the goods which are not market

commodities.

Neoliberalism is rejected

The Church supports a market economy based on private ownership, but it comes with
limitations. This is evident in St John Paul II's warning against neoliberalism in his Apostolic
Exhortation following the Synod of Bishops from the Americas in 1999. Neoliberalism
manifested the idolatry of the market:

“More and more, in many countries of America, a system known as “neoliberalism”
prevails; based on a purely economic conception of man, this system considers profit
and the law of the market as its only parameters, to the detriment of the dignity of and
the respect due to individuals and peoples. At times this system has become the
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ideological justification for certain attitudes and behaviour in the social and political
spheres leading to the neglect of the weaker members of society. Indeed, the poor are
becoming ever more numerous, victims of specific policies and structures which are
often unjust.” (Ecclesia in America, paragraph 56.)

The neoliberalism referred to by St John Paul Il is now often termed economic libertarianism, a
characteristic of which is to argue that moral laws are built into market-based mechanisms and
that "markets are moral". Catholic social teaching accepts and welcomes business activity, but
it does not assume that exchanges within the markets in which they operate are necessarily
moral or just.

In his address to the Bishops of Latin America and the Caribbean in May 2007 Pope Benedict
emphasised the need for just economic structures to be underpinned by a moral consensus on
fundamental values. He posed a question:

“... how can the Church contribute to the solution of urgent social and political problems,
and respond to the great challenge of poverty and destitution? The problems of Latin
America and the Caribbean, like those of today’s world, are multifaceted and complex,
and they cannot be dealt with through generic programmes. Undoubtedly, the
fundamental question about the way that the Church, illuminated by faith in Christ,
should react to these challenges, is one that concerns us all. In this context, we
inevitably speak of the problem of structures, especially those which create injustice. In
truth, just structures are a condition without which a just order in society is not possible.
But how do they arise? How do they function? Both capitalism and Marxism promised to
point out the path for the creation of just structures, and they declared that these, once
established, would function by themselves; they declared that not only would they have
no need of any prior individual morality, but that they would promote a communal
morality. And this ideological promise has been proved false. The facts have clearly
demonstrated it. The Marxist system, where it found its way into government, not only left
a sad heritage of economic and ecological destruction, but also a painful oppression of
souls. And we can also see the same thing happening in the West, where the distance
between rich and poor is growing constantly, and giving rise to a worrying degradation of
personal dignity through drugs, alcohol and deceptive illusions of happiness.

Just structures are, as | have said, an indispensable condition for a just society, but they
neither arise nor function without a moral consensus in society on fundamental values,
and on the need to live these values with the necessary sacrifices, even if this goes
against personal interest.” (Address to Inaugural Session of Fifth General Conference of
the Bishops of Latin America and the Caribbean, 13 May 2007.)

Pope Benedict XVI's principal exposition of Catholic social teaching on economic issues was in
his 2009 encyclical Caritas in Veritate. Like St John Paul lI's Sollicitudo Rei Socialis, Caritas in
Veritate was written to commemorate Blessed Paul VI's encyclical Populorum Progressio. It
addresses the kind of question posed in the foregoing quote: how can the Church contribute to
the solution of urgent social and political problems, and respond to the great challenge of
poverty and destitution? In dealing with this question Pope Benedict discussed the
development of a moral consensus on which policies may be based. He wrote on a range of
issues concerned with the operation of markets and two of the criteria that govern moral
economic action: justice and the common good. The development of an understanding of the
requirements of justice and the common good can provide a sound basis for a community

consensus needed to improve the social order.
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Justice in economic relations

Pope Benedict introduced the passages on justice and the common good with some general
comments on the interconnectedness of justice, charity and the common good. These are
particularly important for Christians because they make clear that the requirement for charity does
not read down the requirement for justice. It means that we cannot tolerate an unjust social
order, or unjust markets, on the basis that Christian charity, or State welfare, is, or may be,
available to the poor and the marginal. Pope Benedict wrote:

"Ubi societas, ibi ius: every society draws up its own system of justice. Charity goes
beyond justice, because to love is to give, to offer what is “mine” to the other; but it never
lacks justice, which prompts us to give the other what is “his”, what is due to him by
reason of his being or his acting. | cannot “give” what is mine to the other, without first
giving him what pertains to him in justice. If we love others with charity, then first of all we
are just towards them. Not only is justice not extraneous to charity, not only is it not an
alternative or parallel path to charity: justice is inseparable from charity, and intrinsic to it.
Justice is the primary way of charity or, in Paul VI's words, “the minimum measure” of it,
an integral part of the love “in deed and in truth” (1 Jn 3:18), to which Saint John exhorts
us. On the one hand, charity demands justice: recognition and respect for the legitimate
rights of individuals and peoples. It strives to build the earthly city according to law and
justice. On the other hand, charity transcends justice and completes it in the logic of
giving and forgiving.

To love someone is to desire that person's good and to take effective steps to secure it.
Besides the good of the individual, there is a good that is linked to living in society: the
common good. It is the good of “all of us”, made up of individuals, families and
intermediate groups who together constitute society. It is a good that is sought not for its
own sake, but for the people who belong to the social community and who can only really
and effectively pursue their good within it. To desire the common good and strive
towards it is a requirement of justice and charity. To take a stand for the common good
is on the one hand to be solicitous for, and on the other hand to avail oneself of, that
complex of institutions that give structure to the life of society, juridically, civilly, politically
and culturally, making it the pdlis, or “city”. (Caritas in Veritate 2009, paragraphs 6 and 7,
italics in original, footnotes omitted.)

The operation of markets has to be judged and, where appropriate, regulated by reference to
justice and the promotion of the common good. The two are connected, but the way in which
they are connected is often unclear because across society the term “the common good” is
sometimes used in different ways and with some imprecision. The Vatican Council described
the common good as “the sum of those conditions of social life which allow social groups and
their individual members relatively thorough and ready access to their own fulfilment” (Gaudium
et Spes, paragraph 26). The emerging body of interest in “civil society” reflects the value of
sectional and broader groups in society. Discussion and writing in regard to individuals
emphasises personal fulfilment and social engagement.

The requirements of justice and the common good for the operation of markets and economic
activity are explained by Pope Benedict in Caritas in Veritate:

“The market is subject to the principles of so-called commutative justice, which regulates
the relations of giving and receiving between parties to a transaction. But the social
doctrine of the Church has unceasingly highlighted the importance of distributive justice
and social justice for the market economy, not only because it belongs within a broader
social and political context, but also because of the wider network of relations within
which it operates. In fact, if the market is governed solely by the principle of the
equivalence in value of exchanged goods, it cannot produce the social cohesion that it
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requires in order to function well. Without internal forms of solidarity and mutual trust, the
market cannot completely fulfil its proper economic function. And today it is this trust
which has ceased to exist, and the loss of trust is a grave loss.” (Paragraph 35, italics in
original)

“Economic activity cannot solve all social problems through the simple application of
commercial logic. This needs to be directed towards the pursuit of the common good, for
which the political community in particular must also take responsibility. Therefore, it
must be borne in mind that grave imbalances are produced when economic action,
conceived merely as an engine for wealth creation, is detached from political action,
conceived as a means for pursuing justice through redistribution.” (Paragraph 36, italics
in original)

Catholic teaching identifies three dimensions of “basic justice” commutative justice,
distributive justice and social justice; see, for example, Encyclopaedia of Catholicism
Richard P McBrien ed., 1995, pages 1203-5. Commutative justice requires fairness in
private agreements and exchanges between individual and private entities. As Pope Benedict
states in the preceding extract from paragraph 35 of Caritas in Veritate, commutative justice is
insufficient to achieve social cohesion (and, more so, if markets are not based on commutative
justice). Distributive justice covers the public relationships in society and addresses the fair
allocation of benefits and burdens to individuals and groups in society by reference to their
respective capacities and needs. Social justice in modern Catholic social teaching evaluates
the social, economic and political institutions and arrangements in terms of their ability to satisfy
the minimum needs and basic rights of the citizenry and identifies the ways in which those
institutions and arrangements can promote the common good. Social justice has been
expanded beyond earlier concepts of "legal or general justice".

The connection for individuals between justice and the common good is illustrated in a
commentary on basic justice in a Pastoral Letter issued by the National Conference of Catholic
Bishops of the United States in 1986:

"These fundamental duties can be summarized this way: Basic justice demands the
establishment of minimum levels of participation in the life of the human community
for all persons. The ultimate injustice is for a person or group to be treated actively
or abandoned passively as if they were non members of the human race. To treat
people this way is effectively to say they simply do not count as human beings. This
can take many forms, all of which can be described as varieties of marginalization, or
exclusion from social life... These patterns of exclusion are created by free human
beings. In this sense they can be called forms of social sin. Acquiescence in them
or failure to correct them when it is possible to do so is a sinful dereliction of Christian
duty.

Recent Catholic social thought regards the task of overcoming these patterns of
exclusion and powerlessness as a most basic demand of justice. Stated positively,
justice demands that social institutions be ordered in a way that guarantees all
persons the ability to participate actively in the economic, political, and cultural life of
society. The level of participation may legitimately be greater for some persons than
for others, but there is a basic level of access that must be made available to all.
Such participation is an essential expression of the social nature of human beings and
their communitarian vocation. (Economic Justice for All, 1986, paragraphs 77-8,
footnotes omitted, italics in original.)

Since 1986 the terms “social inclusion” and “social exclusion” have often been used to cover

the kind of participation discussed in this extract. The critical point is that the promotion of the
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common good is not merely a goal of social organisation, but recognition of the right of all

citizens.

33. Caritas in Veritate paid particular attention to Blessed Paul VI's vision of development in

Populorum Progressio and discussed the extent to which his expectations had been fulfilled by

the model of development that had been adopted in recent decades. In that time economic

growth had “lifted billions of people out of misery”, but alongside them were persistent and

growing pockets of disadvantage. A number of the observations and issues raised in Pope

Benedict's encyclical were important parts of the analysis six years later by Pope Francis in his

encyclical Laudato Si'. Pope Benedict wrote:

“The economic development that Paul VI hoped to see was meant to produce real
growth, of benefit to everyone and genuinely sustainable. It is true that growth has
taken place, and it continues to be a positive factor that has lifted billions of people out
of misery — recently it has given many countries the possibility of becoming effective
players in international politics. Yet it must be acknowledged that this same economic
growth has been and continues to be weighed down by malfunctions and dramatic
problems, highlighted even further by the current crisis.” (Paragraph 21)

“Profit is useful if it serves as a means towards an end that provides a sense both of
how to produce it and how to make good use of it. Once profit becomes the exclusive
goal, if it is produced by improper means and without the common good as its ultimate
end, it risks destroying wealth and creating poverty.” (Paragraph 21)

“The world's wealth is growing in absolute terms, but inequalities are on the increase.
In rich countries, new sectors of society are succumbing to poverty and new forms of
poverty are emerging. In poorer areas some groups enjoy a sort of “superdevelopment”
of a wasteful and consumerist kind which forms an unacceptable contrast with the
ongoing situations of dehumanizing deprivation.”( Paragraph 22)

“Yet it should be stressed that progress of a merely economic and technological kind is
insufficient. Development needs above all to be true and integral. The mere fact of
emerging from economic backwardness, though positive in itself, does not resolve the
complex issues of human advancement, neither for the countries that are spearheading
such progress, nor for those that are already economically developed, nor even for
those that are still poor, which can suffer not just through old forms of exploitation, but
also from the negative consequences of a growth that is marked by irregularities and
imbalances.” (Paragraph 23)

“Economic activity cannot solve all social problems through the simple application of
commercial logic. This needs to be directed towards the pursuit of the common good,
for which the political community in particular must also take responsibility. Therefore, it
must be borne in mind that grave imbalances are produced when economic action,
conceived merely as an engine for wealth creation, is detached from political action,
conceived as a means for pursuing justice through redistribution.” (Paragraph 36).

“In our own day, the State finds itself having to address the limitations to its sovereignty
imposed by the new context of international trade and finance, which is characterized
by increasing mobility both of financial capital and means of production, material and
immaterial. This new context has altered the political power of States.” (Paragraph 24)

34. In Caritas in Veritate we see Pope Benedict incorporate his concern for the environment into

his economic analysis. Again we see in these passages some important concerns and themes

that later appear in Pope Francis' Laudato Si'.

“The Church has a responsibility towards creation and she must assert this
responsibility in the public sphere. In so doing, she must defend not only earth, water
and air as gifts of creation that belong to everyone. She must above all protect mankind
from self-destruction. There is need for what might be called a human ecology,
correctly understood. The deterioration of nature is in fact closely connected to the
culture that shapes human coexistence: when “human ecology” is respected within
society, environmental ecology also benefits. Just as human virtues are interrelated,
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such that the weakening of one places others at risk, so the ecological system is based
on respect for a plan that affects both the health of society and its good relationship
with nature.” (51, footnote omitted)

“Let us hope that the international community and individual governments will succeed
in countering harmful ways of treating the environment. It is likewise incumbent upon
the competent authorities to make every effort to ensure that the economic and social
costs of using up shared environmental resources are recognized with transparency
and fully borne by those who incur them, not by other peoples or future generations:
the protection of the environment, of resources and of the climate obliges all
international leaders to act jointly and to show a readiness to work in good faith,
respecting the law and promoting solidarity with the weakest regions of the planet.”
(Paragraph 50, footnote omitted.)

Caritas in Veritate considered the impact of globalisation on employment and workers’ rights.
Employment remains the focus, for the benefit of the individual and for the benefit of society

through the protection of social capital:

"The dignity of the individual and the demands of justice require, particularly today, that
economic choices do not cause disparities in wealth to increase in an excessive and
morally unacceptable manner, and that we continue to prioritize the goal of access to
steady employment for everyone. All things considered, this is also required by
“economic logic”. Through the systemic increase of social inequality, both within a single
country and between the populations of different countries (i.e. the massive increase in
relative poverty), not only does social cohesion suffer, thereby placing democracy at risk,
but so too does the economy, through the progressive erosion of 'social capital': the
network of relationships of trust, dependability, and respect for rules, all of which are
indispensable for any form of civil coexistence.” (Paragraph 32, footnote omitted.)

Globalisation does, however, have a detrimental effect on social capital through its impact on

national social safety nets and the capacity of workers to protect themselves:

“From the social point of view, systems of protection and welfare, already present in
many countries in Paul VI's day, are finding it hard and could find it even harder in the
future to pursue their goals of true social justice in today's profoundly changed
environment. The global market has stimulated first and foremost, on the part of rich
countries, a search for areas in which to outsource production at low cost with a view to
reducing the prices of many goods, increasing purchasing power and thus accelerating
the rate of development in terms of greater availability of consumer goods for the
domestic market. Consequently, the market has prompted new forms of competition
between States as they seek to attract foreign businesses to set up production centres,
by means of a variety of instruments, including favourable fiscal regimes and
deregulation of the labour market. These processes have led to a downsizing of social
security systems as the price to be paid for seeking greater competitive advantage in the
global market, with consequent grave danger for the rights of workers, for fundamental
human rights and for the solidarity associated with the traditional forms of the social
State. Systems of social security can lose the capacity to carry out their task, both in
emerging countries and in those that were among the earliest to develop, as well as in
poor countries. Here budgetary policies, with cuts in social spending often made under
pressure from international financial institutions, can leave citizens powerless in the face
of old and new risks; such powerlessness is increased by the lack of effective protection
on the part of workers' associations. Through the combination of social and economic
change, trade union organizations experience greater difficulty in carrying out their task
of representing the interests of workers, partly because Governments, for reasons of
economic utility, often limit the freedom or the negotiating capacity of labour unions.
Hence traditional networks of solidarity have more and more obstacles to overcome. The
repeated calls issued within the Church's social doctrine, beginning with Rerum
Novarum, for the promotion of workers' associations that can defend their rights must
therefore be honoured today even more than in the past, as a prompt and far-sighted
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response to the urgent need for new forms of cooperation at the international level, as
well as the local level. (Paragraph 25, footnote omitted, emphasis added.)

Corporate social responsibility

A distinctive feature of Caritas in Veritate is the emphasis on the capacity of the market system

to choose goals other than profit maximization. The encyclical points to the range of values

and motivations of the parties to economic transactions. At the level of individual and inter-

personal transactions, we know from our own experience that factors other than profit

maximisation enter into the transaction. The encyclical explains why a Christian should avoid a

narrow guide to these kinds of transactions. With corporations, the Pope points out that we are

seeing the emergence of a sense and practice of corporate social responsibility that recognises

the fact that there are a variety of stakeholders in the economic process. Furthermore, we are

seeing significant economic activity being undertaken by not-for-profit firms. There is

recognition that the market can rise above the narrow confines of profit maximization.

“The Church has always held that economic action is not to be regarded as something
opposed to society. In and of itself, the market is not, and must not become, the place
where the strong subdue the weak. Society does not have to protect itself from the
market, as if the development of the latter were ipso facto to entail the death of
authentically human relations. (Paragraph 36)

“Admittedly, the market can be a negative force, not because it is so by nature, but
because a certain ideology can make it so. It must be remembered that the market
does not exist in the pure state. It is shaped by the cultural configurations which define
it and give it direction. Economy and finance, as instruments, can be used badly when
those at the helm are motivated by purely selfish ends. Instruments that are good in
themselves can thereby be transformed into harmful ones. But it is man's darkened
reason that produces these consequences, not the instrument per se. Therefore it is
not the instrument that must be called to account, but individuals, their moral
conscience and their personal and social responsibility.” (Paragraph 36)

“The Church's social doctrine holds that authentically human social relationships of
friendship, solidarity and reciprocity can also be conducted within economic activity,
and not only outside it or ‘after’ it.”( Paragraph 36)

“Today's international economic scene, marked by grave deviations and failures,
requires a profoundly new way of understanding business enterprise. Old models are
disappearing, but promising new ones are taking shape on the horizon. Without doubt,
one of the greatest risks for businesses is that they are almost exclusively answerable
to their investors, thereby limiting their social value. .... Yet there is also increasing
awareness of the need for greater social responsibility on the part of business. Even if
the ethical considerations that currently inform debate on the social responsibility of the
corporate world are not all acceptable from the perspective of the Church's social
doctrine, there is nevertheless a growing conviction that business management cannot
concern itself only with the interests of the proprietors, but must also assume
responsibility for all the other stakeholders who contribute to the life of the business:
the workers, the clients, the suppliers of various elements of production, the community
of reference.” (Paragraph 40)

“Striving to meet the deepest moral needs of the person also has important and
beneficial repercussions at the level of economics. The economy needs ethics in order
to function correctly — not any ethics whatsoever, but an ethics which is people-
centred.” (Paragraph 45)

“When we consider the issues involved in the relationship between business and
ethics, as well as the evolution currently taking place in methods of production, it would
appear that the traditionally valid distinction between profit-based companies and non-
profit organizations can no longer do full justice to reality, or offer practical direction for
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the future. In recent decades a broad intermediate area has emerged between the two
types of enterprise. It is made up of traditional companies which nonetheless subscribe
to social aid agreements in support of underdeveloped countries, charitable
foundations associated with individual companies, groups of companies oriented
towards social welfare, and the diversified world of the so-called “civil economy” and
the “economy of communion”. This is not merely a matter of a “third sector”, but of a
broad new composite reality embracing the private and public spheres, one which does
not exclude profit, but instead considers it a means for achieving human and social
ends.” (Paragraph 46)

Pope Francis: Evangelli Gaudium

Evangelli Gaudium was written by Pope Francis following the Synod of Bishops in October
2012 on the theme “The New Evangelisation for the Transmission of the Christian Faith”. This
Apostolic Exhortation was not intended as a social document (see paragraph 184), but it does
provide some general observations on society and economics (at paragraphs 50-60) and
commentary on the “inclusion of the poor into society” (at paragraphs 186-208). The
commentary is preceded by a reminder of the practical limitations on the Church’s analysis of

and solutions for contemporary problems:

. neither the Pope nor the Church have a monopoly on the interpretation of social
realities or the proposal of solutions to contemporary problems. Here | can repeat the
insightful observation of Pope Paul VI: “In the face of such widely varying situations, it is
difficult for us to utter a unified message and to put forward a solution which has
universal validity. This is not our ambition, nor is it our mission. It is up to the Christian
communities to analyse with objectivity the situation which is proper to their own country
(Apostolic Letter Octogesima Adveniens, 14 May 1971, 4]).” (Paragraph 184)

Pope Francis’ general observations are found under a number of headings, including No to an
economy of exclusion, No to the new idolatry of money and No to a financial system which
rules rather than serves. They show a passionate and deep commitment to the poor and the
marginal:

“Today everything comes under the laws of competition and the survival of the fittest,
where the powerful feed upon the powerless. As a consequence, masses of people find
themselves excluded and marginalized: without work, without possibilities, without any
means of escape.” (Paragraph 53)

‘Human beings are themselves considered consumer goods to be used and then
discarded. We have created a ‘throw away’ culture which is now spreading. It is no
longer simply about exploitation and oppression, but something new. Exclusion ultimately
has to do with what it means to be a part of the society in which we live; those excluded
are no longer society’s underside or its fringes or its disenfranchised — they are no longer

even a part of it. The excluded are not the ‘exploited’ but the outcast, the ‘leftovers’.
(Paragraph 53)

“In this context, some people continue to defend trickle-down theories which assume that
economic growth, encouraged by a free market, will inevitably succeed in bringing about
greater justice and inclusiveness in the world. This opinion, which has never been
confirmed by the facts, expresses a crude and naive trust in the goodness of those
wielding economic power and in the sacralized workings of the prevailing economic
system. Meanwhile, the excluded are still waiting.” (Paragraph 54)

“To sustain a lifestyle which excludes others, or to sustain enthusiasm for that selfish
ideal, a globalization of indifference has developed. Almost without being aware of it, we
end up being incapable of feeling compassion at the outcry of the poor, weeping for other
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people’s pain, and feeling a need to help them, as though all this were someone else’s
responsibility and not our own. The culture of prosperity deadens us; we are thrilled if the
market offers us something new to purchase. In the meantime all those lives stunted for
lack of opportunity seem a mere spectacle; they fail to move us.” (Paragraph 54)

“We have created new idols. The worship of the ancient golden calf (cf. Ex 32:1-35) has
returned in a new and ruthless guise in the idolatry of money and the dictatorship of an
impersonal economy lacking a truly human purpose. The worldwide crisis affecting
finance and the economy lays bare their imbalances and, above all, their lack of real
concern for human beings; man is reduced to one of his needs alone: consumption.”
(Paragraph 55)

“While the earnings of a minority are growing exponentially, so too is the gap separating
the majority from the prosperity enjoyed by those happy few. This imbalance is the result
of ideologies which defend the absolute autonomy of the marketplace and financial
speculation. Consequently, they reject the right of states, charged with vigilance for the
common good, to exercise any form of control. A new tyranny is thus born, invisible and
often virtual, which unilaterally and relentlessly imposes its own laws and rules.”
(Paragraph 56)

“The thirst for power and possessions knows no limits. In this system, which tends to
devour everything which stands in the way of increased profits, whatever is fragile, like
the environment, is defenseless before the interests of a deified market, which become
the only rule.” (Paragraph 56)

40. Later in the exhortation Pope Francis turns his attention to the inclusion of the poor into society:

“The need to resolve the structural causes of poverty cannot be delayed, not only for the
pragmatic reason of its urgency for the good order of society, but because society needs
to be cured of a sickness which is weakening and frustrating it, and which can only lead
to new crises. Welfare projects, which meet certain urgent needs, should be considered
merely temporary responses. As long as the problems of the poor are not radically
resolved by rejecting the absolute autonomy of markets and financial speculation and by
attacking the structural causes of inequality, no solution will be found for the world’s
problems or, for that matter, to any problems. Inequality is the root of social ills.”
(Paragraph 202, footnote omitted.)

“The dignity of each human person and the pursuit of the common good are concerns
which ought to shape all economic policies. At times, however, they seem to be a mere
addendum imported from without in order to fill out a political discourse lacking in
perspectives or plans for true and integral development. How many words prove irksome
to this system! It is irksome when the question of ethics is raised, when global solidarity
is invoked, when the distribution of goods is mentioned, when reference in made to
protecting labour and defending the dignity of the powerless, when allusion is made to a
God who demands a commitment to justice. At other times these issues are exploited by
a rhetoric which cheapens them. Casual indifference in the face of such gquestions
empties our lives and our words of all meaning. Business is a vocation, and a noble
vocation, provided that those engaged in it see themselves challenged by a greater
meaning in life; this will enable them truly to serve the common good by striving to
increase the goods of this world and to make them more accessible to all.” (Paragraph
203)

“We can no longer trust in the unseen forces and the invisible hand of the market.
Growth in justice requires more than economic growth, while presupposing such growth:
it requires decisions, programmes, mechanisms and processes specifically geared to a
better distribution of income, the creation of sources of employment and an integral
promotion of the poor which goes beyond a simple welfare mentality. | am far from
proposing an irresponsible populism, but the economy can no longer turn to remedies
that are a new poison, such as attempting to increase profits by reducing the work force
and thereby adding to the ranks of the excluded.” (Paragraph 204)
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“Peace in society cannot be understood as pacification or the mere absence of violence
resulting from the domination of one part of society over others. Nor does true peace act
as a pretext for justifying a social structure which silences or appeases the poor, so that
the more affluent can placidly support their lifestyle while others have to make do as they
can. Demands involving the distribution of wealth, concern for the poor and human rights
cannot be suppressed under the guise of creating a consensus on paper or a transient
peace for a contented minority. The dignity of the human person and the common good
rank higher than the comfort of those who refuse to renounce their privileges. When
these values are threatened, a prophetic voice must be raised.” (Paragraph 218)

H. Pope Francis: Laudato Si’

41. Pope Francis’ encyclical Laudato Si’, published in June 2015 addresses a number of important

and interconnected issues, including "other ways of understanding the economy and progress":

42.

“As examples [of themes which will reappear as the Encyclical unfolds], | will point to the
intimate relationship between the poor and the fragility of the planet, the conviction that
everything in the world is connected, the critique of new paradigms and forms of power
derived from technology, the call to seek other ways of understanding the economy and
progress, the value proper to each creature, the human meaning of ecology, the need for
forthright and honest debate, the serious responsibility of international and local policy,
the throwaway culture and the proposal of a new lifestyle. These questions will not be
dealt with once and for all, but reframed and enriched again and again.” (Paragraph 16)

The encyclical has an acute sense of urgency because of the fact of climate change and the

risks it poses for the world. The Pope accepts that climate change is real and is man-made:

“A very solid scientific consensus indicates that we are presently witnessing a disturbing
warming of the climatic system. In recent decades this warming has been accompanied
by a constant rise in the sea level and, it would appear, by an increase of extreme
weather events, even if a scientifically determinable cause cannot be assigned to each
particular phenomenon. Humanity is called to recognize the need for changes of lifestyle,
production and consumption, in order to combat this warming or at least the human
causes which produce or aggravate it. It is true that there are other factors (such as
volcanic activity, variations in the earth’s orbit and axis, the solar cycle), yet a number of
scientific studies indicate that most global warming in recent decades is due to the great
concentration of greenhouse gases (carbon dioxide, methane, nitrogen oxides and
others) released mainly as a result of human activity.” (Paragraph 23)

“Many of those who possess more resources and economic or political power seem
mostly to be concerned with masking the problems or concealing their symptoms, simply
making efforts to reduce some of the negative impacts of climate change. However,
many of these symptoms indicate that such effects will continue to worsen if we continue
with current models of production and consumption. There is an urgent need to develop
policies so that, in the next few years, the emission of carbon dioxide and other highly
polluting gases can be drastically reduced, for example, substituting for fossil fuels and
developing sources of renewable energy. Worldwide there is minimal access to clean
and renewable energy.” (Paragraph 26)

43. Itis important to recognise that Pope Francis does not present solutions or blueprints for action:

“Finally, we need to acknowledge that different approaches and lines of thought have
emerged regarding this situation and its possible solutions.... [There] is no one path to a
solution. This makes a variety of proposals possible, all capable of entering into dialogue
with a view to developing comprehensive solutions.” (Paragraph 60)

“On many concrete questions, the Church has no reason to offer a definitive opinion; she
knows that honest debate must be encouraged among experts, while respecting
divergent views. But we need only take a frank look at the facts to see that our common
home is falling into serious disrepair.” (Paragraph 61)
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“Given the complexity of the ecological crisis and its multiple causes, we need to realize
that the solutions will not emerge from just one way of interpreting and transforming
reality." (Paragraph 63)

The economic analysis presented by the encyclical is based on two fundamental propositions:

the environment is a common good in collective ownership and private property is subject to a

"social mortgage":

“The climate is a common good, belonging to all and meant for all. At the global level, it
is a complex system linked to many of the essential conditions for human life.
(Paragraph 23)

“The natural environment is a collective good, the patrimony of all humanity and the
responsibility of everyone.” (Paragraph 95)

“An integral ecology is inseparable from the notion of the common good, a central and
unifying principle of social ethics. The common good is ‘the sum of those conditions of
social life which allow social groups and their individual members relatively thorough and
ready access to their own fulfilment” (Paragraph 156, footnote omitted)

“The principle of the subordination of private property to the universal destination of
goods, and thus the right of everyone to their use, is a golden rule of social conduct and
“the first principle of the whole ethical and social order”. The Christian tradition has never
recognized the right to private property as absolute or inviolable, and has stressed the
social purpose of all forms of private property. Saint John Paul Il forcefully reaffirmed this
teaching, stating that 'God gave the earth to the whole human race for the sustenance of
all its members, without excluding or favouring anyone'. ... He clearly explained that 'the
Church does indeed defend the legitimate right to private property, but she also teaches
no less clearly that there is always a social mortgage on all private property, in order that
goods may serve the general purpose that God gave them™. (Paragraph 93, footnotes
omitted)

“Here too, it should always be kept in mind that ‘environmental protection cannot be
assured solely on the basis of financial calculations of costs and benefits. The
environment is one of those goods that cannot be adequately safeguarded or promoted

by market forces’.” (Paragraph 190, footnote omitted)

“The principle of the maximization of profits, frequently isolated from other
considerations, reflects a misunderstanding of the very concept of the economy. As long
as production is increased, little concern is given to whether it is at the cost of future
resources or the health of the environment; as long as the clearing of a forest increases
production, no one calculates the losses entailed in the desertification of the land, the
harm done to biodiversity or the increased pollution. In a word, businesses profit by
calculating and paying only a fraction of the costs involved.” (Paragraph 195)

Pope Francis argues that issues about the content and direction of economic growth should be

considered by reference to employment and the availability of work for all.

“We are convinced that “man is the source, the focus and the aim of all economic and
social life”. ... It follows that, in the reality of today’s global society, it is essential that “we
continue to prioritize the goal of access to steady employment for everyone”, no matter
the limited interests of business and dubious economic reasoning.” (Paragraph 127,
footnotes omitted)

“We were created with a vocation to work. The goal should not be that technological
progress increasingly replace human work, for this would be detrimental to humanity.
Work is a necessity, part of the meaning of life on this earth, a path to growth, human
development and personal fulfilment. Helping the poor financially must always be a
provisional solution in the face of pressing needs. The broader objective should always
be to allow them a dignified life through work.” (Paragraph 128, footnotes omitted)

“In order to continue providing employment, it is imperative to promote an economy
which favours productive diversity and business creativity. ... Business is a noble
vocation, directed to producing wealth and improving our world. It can be a fruitful source
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of prosperity for the areas in which it operates, especially if it sees the creation of jobs as
an essential part of its service to the common good.” (Paragraph 129)

These views on the economic system, markets and work are established positions in Catholic
social teaching. On the basis of those positions, Pope Francis asks us to pause and consider

the strengths and weaknesses of the economic system:

“‘Humanity has entered a new era in which our technical prowess has brought us to a
crossroads. We are the beneficiaries of two centuries of enormous waves of change:
steam engines, railways, the telegraph, electricity, automobiles, aeroplanes, chemical
industries, modern medicine, information technology and, more recently, the digital
revolution, robotics, biotechnologies and nanotechnologies. It is right to rejoice in these
advances and to be excited by the immense possibilities which they continue to open up
before us, for “science and technology are wonderful products of a God-given human
creativity”. The modification of nature for useful purposes has distinguished the human
family from the beginning; technology itself “expresses the inner tension that impels man
gradually to overcome material limitations”. Technology has remedied countless evils
which used to harm and limit human beings. How can we not feel gratitude and
appreciation for this progress, especially in the fields of medicine, engineering and
communications? How could we not acknowledge the work of many scientists and
engineers who have provided alternatives to make development sustainable?”
(Paragraph 102, footnotes omitted, emphasis added)

“The technocratic paradigm also tends to dominate economic and political life. The
economy accepts every advance in technology with a view to profit, without concern for
its potentially negative impact on human beings. Finance overwhelms the real economy.
The lessons of the global financial crisis have not been assimilated, and we are learning
all too slowly the lessons of environmental deterioration. Some circles maintain that
current economics and technology will solve all environmental problems, and argue, in
popular and non-technical terms, that the problems of global hunger and poverty will be
resolved simply by market growth. ... Their behaviour shows that for them maximizing
profits is enough. Yet by itself the market cannot guarantee integral human development
and social inclusion. At the same time, we have “a sort of ‘superdevelopment’ of a
wasteful and consumerist kind which forms an unacceptable contrast with the ongoing
situations of dehumanizing deprivation”, while we are all too slow in developing economic
institutions and social initiatives which can give the poor regular access to basic
resources. We fail to see the deepest roots of our present failures, which have to do with
the direction, goals, meaning and social implications of technological and economic
growth.” (Paragraph 109, footnotes omitted, emphasis added.)

“Whenever these questions are raised, some react by accusing others of irrationally
attempting to stand in the way of progress and human development. But we need to
grow in the conviction that a decrease in the pace of production and consumption can at
times give rise to another form of progress and development. Efforts to promote a
sustainable use of natural resources are not a waste of money, but rather an investment
capable of providing other economic benefits in the medium term.” (Paragraph 191,
emphasis added.)

The rights of workers

Catholic social teaching has identified a number of rights of workers that flow from the dignity of
the person, the function of work and the obligation to work.
In introducing his chapter “Rights of Workers” in Laborem Exercens, St John Paul Il referred to

the “context of human rights” and the “human rights that flow from work”:

“While work, in all its many senses, is an obligation, that is to say a duty, it is also a
source of rights on the part of the worker. These rights must be examined in the broad
context of human rights as a whole, which are connatural with man, and many of which
are proclaimed by various international organisations and increasingly guaranteed by the
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individual States for their citizens. Respect for this broad range of human rights
constitutes the fundamental condition for peace in the modern world: peace both within
individual countries and societies and in international relations, as the Church’s
Magisterium has several times noted, especially since the encyclical Pacem in Terris.
The human rights that flow from work are part of the broader context of those
fundamental rights of the person.” (Laborem Exercens, 16, italics in original.)

The movement towards the identification and proclamation of human rights is one of the most
significant attempts to respond effectively to the inescapable demands of human dignity;
Compendium of the Social Doctrine of the Church, paragraphs 152 - 3. In emphasising the

importance of human rights, St John Paul Il has said:

“These rights apply to every stage of life and to every political, social, economic and
cultural situation. Together they form a single whole, directed unambiguously towards the
promotion of every aspect of the good of both the person and society...The integral
promotion of every category of human rights is the true guarantee of full respect for each
individual right” (Message for the 1999 World Day of Peace, 3)

The proper protection of the dignity of workers and their families is a requirement of justice, not
charity. The Catholic Bishops of the United States have set out a number of rights that are

required by justice:

“Because work is this important, people have a right to employment.

In return for their labor, workers have a right to wages and other benefits sufficient to
sustain life in dignity. As Pope Leo Xlll stated, every working person has ‘the right of
securing things to sustain life’.

The way power is distributed in a free market economy frequently gives employers
greater bargaining power than employees in the negotiation of labor contracts. Such
unequal power may press workers into a choice between an inadequate wage or no
wage at all.

But justice, not charity, demands certain minimum wage guarantees.

The provision of wages and other benefits sufficient to support a family in dignity is a
basic necessity to prevent this exploitation of workers.

The dignity of workers also requires adequate health care, security for old age or
disability, unemployment compensation, healthful working conditions, weekly rest,
periodic holidays for recreation and leisure, and reasonable security against arbitrary
dismissal. These provisions are all essential if workers are to be treated as persons
rather than simply a ‘factor of production.” (Economic Justice for All: Catholic Social
Teaching and the U.S. Economy, 103, footnotes omitted)

The Catholic Bishops’ Conference of England and Wales has identified a number of rights

which “are superior to the rights of capital”:

“Workers have rights which Catholic teaching has consistently maintained are superior to
the rights of capital. These include the\ right to decent work, to just wages, to security of
employment, to adequate rest and holidays, to limitation of hours of work, to health and
safety protection, to non-discrimination, to form and join trade unions, and, as a last
resort, to go on strike. The Catholic Church has always deplored the treatment of
employment as nothing more than a form of commercial contract. This leads to a sense
of alienation between a worker and his or her labour. Instead, forms of employment
should stress the integration of work and worker, and encourage the application of
creative skills.” (The Common Good and the Catholic Church’s Social Teaching, 1996,
91)

One of the rights identified by the Catholic Bishops of England and Wales is the right to decent
work. This right has been a major concern of the International Labour Organisation (“ILO”) in

recent years. Decent work is a broad term that is used to encompass a number of established
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specific rights. The Holy See is a member of the ILO and has been actively engaged in the
organisation’s work to promote decent work. On 7 June 2005, the leader of the Holy See’s
delegation to an ILO conference, His Excellency Mons. Silvano M Tomasi, told the
organisation:

“The creation of decent work for all in a sustainable world has been a long-standing
common base for fruitful dialogue between the ILO and the social doctrine of the Church.
It is the dignity of every human person that requires access to work in condition of
personal security, health, fair remuneration, a safe environment. Work is a right and the
expression of human dignity. My delegation, therefore, sees unemployment as a ‘real
social disaster’ and supports international organizations, employers, labour unions and
governments to join forces, strengthen judicial norms of protection, [and] promote the
implementation of existing conventions.” (Intervention by the Holy See at the 93rd
International Labour Conference.
www.vatican.va/roman_curia/secretariat_state/2005/documents)

The right to just wages and support for the family

In the opening of his 1981 Apostolic Exhortation, Familiaris Consortio, St John Paul Il made the
observation that the family in the modern world, as much and perhaps more than any other
institution, has been beset by the many profound and rapid changes that have affected society
and culture. The future prosperity and stability of society depends upon the strength of the
family unit. The strength of the family will depend to a large extent on the employment
relationship and the policies of governments.

The Charter of the Rights of the Family, issued by the Holy See in October 1983, was part of
the Church’s response to a wide range of issues concerning family life. It was a response
framed in terms of human rights.

Central to Catholic social teaching on the family is the view that the family is to be supported
and encouraged, for the benefit of the family and for the benefit of the broader community. It is
the basic unit of society.

“The rights of the person, even though they are expressed as rights of the individual,
have a fundamental social dimension which finds an innate and vital expression in the
family;....the family constitutes, much more than a mere juridical, social and economic
unit, a community of love and solidarity, which is uniquely suited to teach and transmit
cultural, ethical, social, spiritual and religious values, essential for the development and
well-being of its own members and of society.” (Charter of the Rights of the Family, Holy
See, 1983, Preamble)

Article 9 is introduced by:

“Families have the right to be able to rely on an adequate family policy on the part of
public authorities in the juridical, economic, social and fiscal domains, without any
discrimination whatsoever.”

Article 10 provides:

“Families have a right to a social and economic order in which the organization of work

permits the members to live together, and does not hinder the unity, well-being, health

and the stability of the family, while offering also the possibility of wholesome recreation.
a) Remuneration for work must be sufficient for establishing and maintaining a
family with dignity, either through a suitable salary, called a “family wage," or
through other social measures such as family allowances or the remuneration of
the work in the home of one of the parents; it should be such that mothers will not
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be obliged to work outside the home to the detriment of family life and especially of
the education of the children.

b) The work of the mother in the home must be recognized and respected
because of its value for the family and for society.

Pope Francis’ Apostolic Exhortation Amoris Laetitia, issued on 8 April 2016 provides a wide-
ranging review of marriage and family life, but with very little about the operation of economic
systems and their impact family life. This is apparent from the outline given of the structure of
the document:

“I will begin with an opening chapter inspired by the Scriptures, to set a proper tone. | will
then examine the actual situation of families, in order to keep firmly grounded in reality. |
will go on to recall some essential aspects of the Church’s teaching on marriage and the
family, thus paving the way for two central chapters dedicated to love. | will then highlight
some pastoral approaches that can guide us in building sound and fruitful homes in
accordance with God'’s plan, with a full chapter devoted to the raising of children. Finally,
I will offer an invitation to mercy and the pastoral discernment of those situations that fall
short of what the Lord demands of us, and conclude with a brief discussion of family
spirituality.”

Save for the recognition of the value of work and employment (paragraphs 23 and 25), the
need for public authorities to provide decent housing, adequate health care and dignified
employment (paragraph 44) and the impact that poverty has on family life (paragraph 49), this
is not a document concerning socioeconomic issues and questions of social justice of the kind
addressed by Pope Francis in earlier documents.

The principal right of the worker is the right to a just wage. In his 1961 encyclical, Mater et
Magistra, St John XXIII wrote:

“We consider it our duty to reaffirm that the remuneration of work is not something that
can be left to the laws of the marketplace; nor should it be a decision left to the will of the
more powerful. It must be determined in accordance with justice and equity; which
means that workers must be paid a wage that allows them to live a truly human life and
to fulfil their family obligations in a worthy manner. Other factors too enter into the
assessment of a just wage: namely, the effective contribution which each individual
makes to the economic effort, the financial state of the company for which he works, the
requirements of the general good of the particular country ... and finally the requirements
of the common good of the universal family of nations ...” (Mater et Magistra, 71)

In Laborem Exercens, St John Paul Il referred to the various rights formed within the
employment relationship:

“The key problem of social ethics in this case is that of just remuneration for work done.
In the context of the present there is no more important way for securing a just
relationship between the worker and the employer than that constituted by remuneration
for work....

It should also be noted that the justice of a socio-economic system and, in each case, its
just functioning, deserve in the final analysis to be evaluated by the way in which man’s
work is properly remunerated in the system... Hence, in every case, a just wage is the
concrete means of verifying the justice of the whole socio-economic system and, in any
case, of checking that it is functioning justly. It is not the only means of checking, but it is
a particularly important one and, in a sense, the key means.

This means of checking concerns above all the family. Just remuneration for the work of
an adult who is responsible for a family means remuneration that will suffice for
establishing and properly maintaining a family and for providing security for its future.
Such remuneration can be given either through what is called a family wage - that is, a
single salary given to the head of the family for his work, sufficient for the needs of the
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family without the other spouse having to take up gainful employment outside the home —
or through other social measures such as family allowances or grants to mothers
devoting themselves exclusively to their families. These grants should correspond to the
actual needs, that is, to the number of dependents for as long as they are not in a
position to assume proper responsibility for their own lives.” (Laborem Exercens, 19,
italics in original)

As St John Paul Il observed, social measures may reduce the amount that will be needed to

meet the obligation to pay a just wage. Various kinds of government transfer payments have to

be taken into account when an assessment is made of the just wage and an appropriate legal

minimum wage.

However, the receipt of transfer payments by a worker and/or the worker's dependants does

not transfer to the State the obligation to provide support for dependants.

On the centenary of Rerum Novarum, the Australian Catholic Bishops referred to the need for

adequate wages and other entitlements:

“It was his [Pope Leo XlII's] view that human society is built upon and around productive
human work. When a person is employed to work full-time for wages, the employer, in
strict justice, will pay for an honest day’s work a wage sufficient to enable the worker,
even if unskilled, to have the benefits of survival, good health, security and modest
comfort. The wage must also allow the worker to provide for the future and acquire the
personal property needed for the support of a family. To pressure or trick the worker into
taking less is, therefore, unjust.” (A Century of Catholic Social Teaching, 1991)
A full-time unskilled worker should be paid a wage that is sufficient to provide the benefits of
survival, security and modest comfort and to allow the worker to provide for the future and
acquire the personal property for the support of a family, without the need for the other parent
to undertake paid employment.
This standard of living is the basis upon which a legal minimum wage should be fixed. This
minimum wage may be described as a “Living Wage”. A just wage for a particular worker may
be in excess of the Living Wage because it will need to take into account a number of additional
factors related to skills, work environment and the like.
Catholic teaching does not require a minimum standard of living that a well-governed and just
society cannot afford. Specifically, workers should have a job and a decent wage by reference
to the standards and capacities of the societies in which they live.
Following the introduction of the Work Choices legislation (the Workplace Relations
Amendment (Work Choices) Bill 2005) into Federal Parliament in October 2005 the Catholic
Bishops of Australia issued a Statement calling for changes to be made to the legislation. The
Statement included:

“Given the fact that the Catholic Church is a major employer in Australia, this legislation
is of particular interest to us. We are guided by our own social teaching that offers us
ethical principles and terms of reference.
A major concern of Catholic Social Teaching is always the effect legislation has on the
poor and vulnerable and its impact on family life. As Pope John Paul Il wrote in his
encyclical Laborem Exercens:
“...in many cases they [the poor] appear as a result of the violation of the dignity of
work; either because opportunities for human work are limited as a result of the
scourge of unemployment, or because a low value is put on work and the rights
that flow from it, especially the right to a just wage and to the personal security of
the worker and his or her family.” (Laborem Exercens, 8)
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Our experience emphasises the importance that employment, fair remuneration
and job security play in providing a decent life for workers and their families. They are
particularly important for those who have limited job prospects and who are vulnerable to
economic change. It is not morally acceptable to reduce the scourge of unemployment
by allowing wages and conditions of employment to fall below the level that is needed by
workers to sustain a decent standard of living.

The critical point from this passage is that there is a moral obligation on governments and
society generally to protect workers and support employment opportunities. It is immoral to
deprive workers of a decent standard of living because there are other ways in which the
community can support workers (such as through the reduction in income tax on minimum
wage incomes) and provide employers with assistance to minimise non-wage employment

costs (such as reductions in payroll taxes imposed on employers).
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Appendix C
THE BISHOPS’ STATEMENT OF 25 NOVEMBER 2005 ON WORK CHOICES

In 2005 the then Commonwealth Government introduced legislation to amend major aspects of the
national employment legislation contained in the Workplace Relations Act 1996. The following is a
statement made by the Australian Catholic Bishops Conference on 25 November 2005 in relation to

the Commonwealth Government’s Workplace Relations Amendment (Work Choices) Bill 2005:

Introduction

The Commonwealth Government’s proposals for reforms to Australian employment law have
prompted wide debate throughout the country. It is a debate that has caused many of us to reflect on
the fundamental values that should underpin our workplaces and society as a whole.

Economic growth is needed to provide prosperity and economic security for all and to provide equity
and social cohesion. Economic growth is needed to enhance social justice.

Catholic Social Teaching

The Catholic Bishops of Australia have been scrutinising the religious and ethical implications of the
Commonwealth Government Workplace Relations Amendment (Work Choices) Bill (2005). Given the
fact that the Catholic Church is a major employer in Australia, this legislation is of particular interest to
us. We are guided by our own social teaching that offers us ethical principles and terms of reference.
A major concern of Catholic Social Teaching is always the effect legislation has on the poor and
vulnerable and its impact on family life. As Pope John Paul Il wrote in his encyclical Laborem
Exercens:

“...in many cases they [the poor] appear as a result of the violation of the dignity of work; either
because opportunities for human work are limited as a result of the scourge of unemployment, or
because a low value is put on work and the rights that flow from it, especially the right to a just wage
and to the personal security of the worker and his or her family.” (Laborem Exercens, 8)

Our experience emphasises the importance that employment, fair remuneration and job security play
in providing a decent life for workers and their families. They are particularly important for those who
have limited job prospects and who are vulnerable to economic change. It is not morally acceptable to
reduce the scourge of unemployment by allowing wages and conditions of employment to fall below
the level that is needed by workers to sustain a decent standard of living.

Role of Governments

Governments have a responsibility to promote employment and to ensure that the basic needs of
workers and their families are met through fair minimum standards.

Catholic Social Teaching recognises and supports a proper balance between the rights and
responsibilities of employers and workers. The terms of employment cannot be left wholly to the
marketplace. The responsibility of government is to ensure that there is a proper balance between
respective legal rights, especially when bargaining positions are not equal.

Our Concerns

Does the proposed national system of employment regulation include the objectives of employment

growth, fair remuneration and security of employment? Does it promote truly cooperative workplace
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relations and ensure the protection of the poor and the vulnerable?

We are concerned that the proposed legislation, as it is presently drafted, does not provide a proper
balance between the rights of employers and workers in several respects. Changes are necessary to
alleviate some of the undesirable consequences of the legislation, especially in regard to its potential
impact on the poor, on the vulnerable and on families.

Minimum Wage

Workers are entitled to a wage that allows them to live a fulfilling life and to meet their family
obligations. We are concerned that the legislation does not give sufficient emphasis to the objective of
fairness in the setting of wages; the provision of a fair safety net by reference to the living standards
generally prevailing in Australia; the needs of employees and their families; and the proper
assessment of the impact of taxes and welfare support payments.

In our view, changes should be made to the proposed legislation to take into account these concerns.
Minimum Conditions and Bargaining

The legislation proposes a major change in the guaranteed safety net for workers and the procedure
for making employment agreements. Our concern is that many workers, especially the poor and
vulnerable, may be placed in a situation where they will be required to bargain away some of their
entittements. In particular, we refer to overtime rates, penalty rates and rest breaks. The legislation
should be amended to provide that these are appropriately protected.

Unfair Dismissals

The Government proposes the removal of unfair dismissal laws in regard to businesses with up to 100
employees and to make changes to the laws applying to larger firms. Such changes would reduce job
security. Workers should have appropriate redress against unfair dismissals. This does not ignore
that termination of employment is justified in particular cases. There is also a case for the amendment
of the existing unfair dismissal laws to improve their efficiency and effectiveness. However, unfair
dismissal rights should not be dependent upon the size of the employer’s undertaking.

The Role of Unions

The legislation should enable cooperation between workers so that they can advance their mutual
interests and enable them to participate freely in unions. The legitimate rights of unions are derived
from the rights of their members. In their proper role in the workplace they are not “third parties” or
outsiders to the employment relationship. We ask the Parliament to give close consideration to the
potential impact of the proposed legislation on the capacity of unions to represent their members. It
would be wrong for the Parliament to enact laws that impede or frustrate unions in carrying out their
lawful representative activities.

Conclusion

The integration of economic growth and social justice is a fundamental obligation of government.
They must be pursued in ways that are fair and equitable to the society as a whole. In this context,
our proposals for change to the Workplace Relations Amendment (Work Choices) Bill 2005 seek to
moderate the impact on the poor, the vulnerable and families and limit any consequences on social

cohesion.
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